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SOME CRIMINAL LAW ISSUES OF GROUP HOOLIGANISM
COMMITTED BY YOUTH GROUPS

Karina Agapova
graduate student of the Department of Criminal Law and Criminology,
Odessa State University of Internal Affairs, Odesa, Ukraine
e-mail: kafkpoduvsda@ukr.net

Abstract. The article describes the group crime of youth groups. It was found that the activities of youth groups
have a higher degree of public danger than other group forms of public (public) order, due to the high degree of
mobility and organization of members of such associations, active resistance to law enforcement officers and
permanent increase in membership. According to its qualitative characteristics and severity of consequences, this
type of criminal activity significantly affects the state of law and order, which necessitates the development and
implementation of adequate level of threats to preventive measures. It is proved that the main features that
characterize the objective side of the criminal offense under Part 1 of Art. 296 of the Criminal Code of Ukraineisa
gross violation of public order, accompanied by special audacity or extreme cynicism. All the constructive features
of the objective side of hooliganism are so evaluative that at the level of law enforcement practice there are no
established approaches to the application of this rule. This, in turn, is an additional factor of abuse, judicia and
investigative discretion. It has been established that illegal actions of members of youth groups may initially
manifest themselves in petty hooliganism, which later becomes more socially dangerous and turns into criminally
punishable acts. The identity of the offender, as arule, is focused on the violation of public order, prone to further
commission of other criminal offenses.

Keywords: youth, groups, youth movement, criminal offense, hooliganism, public order.

Beryn. Y mepion cyyacHOro pO3BUTKY HE3ale)KHOI YKpaiHM HaWBaXIJIMBIIIUM 3aBIaHHSIM € TOCHJICHHS
npoTuaii 3M0uuHHOCTI. OCcOONMBY yBary, fIK CBITYHTH CYCIUIbHA MPaKTUKa, JepKaBa IMPHUILILE 3armo0iraHHIo
KPUMIHAIIGHUM TPAaBOMOPYIIEHHSIM CEpeJ IMi, OCOOIMBO THM, IO IMOB’sI3aHi 3 3aCTOCYBaHHSIM HACHIILCTBA, allKe
3pOCTaHHsl PIBHS 3JIOUMHHOCTI TIOB’SA3aHO, HAacamIepesd, 13 COIaJbHO-CKOHOMIYHOI — KpH3010, IO
CYIIPOBODKY€EThCS AedopmManiero GyHIaMEeHTaIbHUX MOPAIbHO-€TUYHMX LIHHOCTEH.

OpauM 3 Pi3HOBHUIB 3JI0YMHHOI JiSUTBHOCTI, IO IIBUIKO YXXUBAEThCA Ta HaOMpae o0OepTiB Ha TepeHax
Haoi KpaiHH, € JisUTbHICTh HeOpMabHUX PaJMKaIbHO HAJAIITOBAHUX MOJIOIIKHUX YIPYNOBaHb. 3 OISy Ha
BIJICYTHICTh MOCJIIJJOBHUX MIJXOJIB JACPKABHOI MOJNITUKH 13 3aM00IraHHs IIbOMY SIBUIIY, BUHUKAE 3arpo3a Horo
NEPETBOPEHHS Y CYTTEBY NPOOJIEMY AJISl HAIIOTO CYCIIbCTBA.

OnHielo 3 ocobnmBocTell HehOPMaTbHUX PAJUKAIBHO HATAIITOBAHUX MOJOJDKHUX YIPYNOBaHb € iXHs
BJIACTHBICTh MHUTTEBO BHHUKATH I aKTHBi3yBaTHCS 1 TaKk caMO 3HMKAaTH. MOTUBH BYMHEHHS KpPUMiHAIBHUX
MPaBOMOPYIIEHh HAMPI3HOMAHITHIIII: pacoBa YW HaIllOHAIbHA HEHABUCTh, KCEHO(OOis, HETEPIUMICTB JI0 0Ci0, sKi
BUPAXKAIOTh 1HIN TOMJSAIN Ta ifei, MPOTUCTOSHHSI MDK YiIeHaMH TPOTHIEKHUX 3a 1JEOJIOTiSIMU YTPYIIOBaHb,
HETIOTO/DKCHHS 3 JICPXKAaBHOIO MOJIITHUKOI, MPOTUIII0 Biaji a00 OKpeMHM ii iHCTUTYIisM Tomio. CBOi MOTHBH
YYaCHMKM YIPYIOBaHb PEANTi30BYIOTb Yy BHUIJISAI TPYNOBUX MOPYLIEHb MYOJNIYHOTO MOPSIAKY, MAaCOBHX
3aBOPYILIECHb, 3aKIMKIB A0 BUMHEHHS [IiH, 10 3arpoKyl0Th IPOMaJICBKOMY MOPSIIKY, NOPYLIEHHS PiBHOIPABHOCTI
TPOMaJISIH 3aJIS)KHO BiJ[ IX pacoBoi, HalIOHAILHOT MPUHAJISKHOCTI 200 CTaBJICHHSI IO PEJIIrii, 3aIIOMiSIHHS TIJIECHUX
VIIKO/DKEHb YM MAaHHOBOT IIIKOJIH, XYJIIraHCTBA, TOTP0O3 BOMBCTBOM TOIIO [ 1, C. 4].

[Ipobnemu 3abe3neyeHHsT KPUMiHABHO-TIPABOBOI NPOTHIIi, B TOMY YHMCHI 1 MPOSBaM IPYIIOBOTO XYJITaHCTBA,
JIOCITIKYBAITUCS y TIpAIIX TaKMX HAyKOBIIB, Kk O. A. ['anemin, . M. ansmus, O. A. IBaxuenko, B. O. Kanammsik, O.
O. Kgaa, M. . Kopxancekwii, H. @. Ky3nenora, B. B. Kyzuenos, B. A. Jlomako, A. A. My3uka, B. B. Harymummms,
B. O. Haepoupkwii, P. I1. Omifiamuyk, I L. I[Timenko, FO. M. TkaueBcbkuii, A. I1. Ty3oB, €. B. ®ecenko, M. L
Xaspomntok, C. C. fluenko Ta iHmi. OgHaKk KpUMiHATBHO-TIPABOBA MPOTHIisS TPYNIOBOMY XYJITaHCTBY, 10 BUMHSETHCS
MOJIOJIDKHUMH YIPYTIOBaHHSMH HE Oylia MpeJMETOM OKPEMOro HayKOBOTO JociipkeHHS. OcoONMBO BaKIUBOTO
3HAYCHHSI JIOCII/HKEHHS TIPOOJIEMHUX MUTAaHb KPHUMIHAILHO-TIPABOBOT IPOTH/IIT MPOSIBAM XYJIITAaHCHKHX JIii HaOyBae y
3B’513KY 3 peOpMyBaHHIM KPUMIHATEHOTO 3aKOHOIABCTBa, BBeeHHs B Kpuminansauii koneke (KK) Ykpainu nonarrs
«KpHMIHAJIbHE TIPABOTIOPYILICHHSI», MO TAKUX MPABOMOPYILICHb HA MPOCTYIKH Ta 3JIOYMHHM, IO TPSIMO 3aCTOCOBAHO
Jio osioxkeHs cT. 296 KK Ykpainn.

IlocraHoBka 3aBmaHHS. BuileBukiIazeHe Bkasye Ha aKTyalbHICTh JOCHTIDKEHHS, MEMO0 fAKO20 € HAJaHHS
KPUMIHAJIGHO-TIPABOBOI XapaKTEPUCTHKI KPUMIHAIBHHX MPABONOPYILEHb, 110 BANHSIOTECS MOJIOALKHUMH YTPYTIOBAHHSIMH.
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Pesynpratu mocnimkenus. [logarok XXI cTomiTTa mo3HayMBCs CINIECKOM aKTUBHOCTI MOJIOADKHUX PYXiB.
CoriambHO-eKOHOMIUHI ¥ TIONITHYHI TEPETBOPECHHS B KpaiHi, IMPOIECH IHTErpamii B TIOOali30BaHE CBITOBE
CITIBTOBApPHCTBO MPHU3BEIH JI0 3J1aMy KOJHUIITHIX MOPaIbHUX IIHHOCTEH, HOPM 1 Tpanuiiid. [lepMaHeHTHI CyCIiabHI
TpaHchopmalii mpu HEIOCTAaTHIM yBa3i yIMOBHOBOKEHUX OPTaHiB JIEpXKABHOI BiaaW JO IMHUTaHb OpraHizarii
JO3BULIA IiTeH Ta MOJOA], iX 3aiHATOCTI Ta BiAMOYMHKY MPU3BENN IO MOCUICHHS paAuKaIbHUX TEUil, iCHYBaHHS
SIKUX 30BHI TI0YAJIO BUSBIIATHCS B MPOTHIIPABHIN MisITEHOCTI HeopMaTbHUX 00’ €JHAHE.

Crnix 3a3Ha4WTH, IO TMPOTHIiSA TPYNOBHM KPUMIHAJIBHUM MPABOMOPYLICHHSM, IO BYHHSAIOTHCS
MOJIOAKHUMH YTPYIYBaHHSAMH, 3HAYHOIO MIpOIO 3aJeKUTh BiJ CTYNEHS JOCKOHAJIOCTI TAaKOrO 1HCTUTYTY
KPUMIHAIIBHOTO TIPaBa, SIK CHIBYy4YacTh y KPUMIHAIFHOMY MPaBONOPYIICHHI, BpaXyBaHHS ¥ HOMY BCiX MOXKIIMBHX
BUJIB i BHUSBIB CIIIJIFHOTO BUYWHEHHS KPHUMIHAJIHHOTO TPABOMOPYIICHHSA. BilMoBiAHO KPUMIHONOTIYHUEN aHAaIi3
O3HaK TPYNOBOI 3J0YMHHOCTI, SIKMH Ma€ OyTH MiATPYHTSIM JUIsI CTBOPEHHsI €(PeKTUBHOI CHCTEMH 3amoOiraHHs
TPYHNOBHM KPHMIHAJHHUM MPAaBOMOPYIICHHSIM, € HEMOXXIWBAM 0e3 BHUBYEHHS IHCTUTYTY CIIIByYacTi ¥y
KPUMIHAIFHOMY IIPAaBOIIOPYIIEHHI, KWW BCTAHOBIIOE IMIJCTaBH 1 MPHHIWIH BiANOBIJATBHOCTI 3a TPYIOBI
KpUMiHaNIBHI MpaBomopymenHs. s mporo, sk ciaymHo 3ayBaxkye O. B. ['010BKiH, BaXJIMBHM € PO3B’S3aHHA
npoOJIEMH CITiBBIIHOIICHHS TIOHATH «3JIOYMHHA TPYIay» i «CHIBYYacTh Y 3II0YHHI» [2].

Biamosigao mo cr. 26 KK VYkpainu crmiBydacTio y KpUMiHAIBHOMY IPaBOMOPYIIEHHI € yMHCHA CIHiJIbHA
y9acTh KUTBKOX Cy0’€KTiB B YYMHEHHI yMHCHOTO KpHMiHAJBHOrO mpaBomopymeHHs [3]. Imakme kaxyudw,
CHiBy4acTh — 1ie 00’ €JHaHHS, KOJIX KijIbKa Cy0’€KTiB KPUMiHAIBHOT'O IPABOIIOPYIICHHS BUMHSIOTH HOTO CIUIBHO i
ymucHo. [Ipote moci kareropist «rpynoBHi CIOCiO BUMHEHHS KPUMIHAIBFHOTO MPABONOPYIICHHS» JOBOJI 4acTo
PO3TISAAAETHCS HAYKOBIIMH, a2 TOMY TOTpe0ye aHai3y Ta BiANOBIMHUX BUCHOBKIB. [IpnOivHIKYN Takoi KaTeTropii y
KPUMIiHAIEHOMY TIpaBi PO3Pi3HAIOTH TPYITy sIK (OpMYy CHiByYacTi W TpyIly sIK CHOCIO YYWHEHHS KPUMiHAIBHOTO
NpaBOMOPYIIEHHS, O3HAaKy OO0 €KTHBHOI CTOpOHW. BuminenHs rpynoBoro crnoco0y BYMHEHHS BBaKaIOTh
HEOOX1THUM I BUMAJIKIB 1 SIBHII, SIKi HE MAlOTh BiJHOIIEHHS IO CITiBydYacTi: 1) HeoOepeKHOTO CITIB3aMOAiSTHHS, KON
00’€THAHUMH 3yCHJITSIMH KLUTBKOX OCi0 13 HEOOEPEKHOCTI CIPUUMHSETHCS €UHUN pe3yibTaT; 2) CIUIBHOTO BYMHEHHS
3MOYMHY Cy0’€KTOM 3JI0UHHY i 0c00aMHU, SIKi He MArOTh O3HAK CY0’€KTa 30YMHY (30KpeMa, HeocyTHIMH) [ 1].

VY Haymi KpUMIiHAIBHOTO IpaBa MOXKHA 3HAWTH # Taky MO3MINI0 BUEHUX: ()OPMaNbHI COLIANBbHI TPYNH
ICHYIOTh He Juie y cdepi opiiiHuX (M IKOHTPOIBHUX JepKaBi) BITHOCHH, a i y IPOTHIIEXKHIH chepi 3IMOUMHHNX
Y acOoLiaabHUX BigHOCHH [4; 5].

BuBdueHHS JOKTPUHH KPUMIHAIBHOTO TpaBa JA03BOJISE BHIUIATH JBA MiAXOIU IO CITIBBIAHOIICHHS MOHATH
«TpyNOBE KpUMiHAIBbHE MPABONOPYIICHHS» 1 «CIIBYYacTh y KPUMiHAIBHOMY TpaBomnopyiieHHi». [Ipu mpomy
CYTHICTh TEpUIOTO MigXOMy TOJNSArae y TOMY, IO TPYNOBHHA 3JOYMH PO3TISAAETHCS BUKIIOYHO  SIK
CIIBBUKOHABCTBO. BogHOUYAC, SIK BUIAETHCSA, HCKOPEKTHUM € BUBEJACHHS IPyNH 0Ci0O i, BIAMOBIIHO, TPYIIOBOIO
KPUMiHAIILHOTO MIPABOIIOPYIIIEHHS 32 MEXi IHCTHTYTY cIiBydYacTi [6, c. 489—490].

OpHuUM i3 BIIOMHX JOCHIHHUKIB PO3YMIHHS 3MICTy KBaJi(iKylO4dOi O3HAKM CKJIady 3J0YHHY «3a
MOTIEPEIHBOI0 3MOBOIO TPYIIOI0 OCIO» y Mekax criBBUKOHaBCTBa € P. P. Nayiakbapos. Bin BBaXkaB, 110 rpyrnoBUM
€ JIMILIEe TAaKWU| 3JI0YUH, A€ KOKHUH yYaCHHK YMHCHO, y3TOJUKEHO 3 IHIIMMH, CHUJIBHO, Y MOBHOMY 00cCs3i abo
YaCTKOBO BUMHIOE BUKOHAHHS €IMHOTO JJIS BCIX YYaCHHUKIB 3704uHY [7, ¢. 6]. Ha #fioro gymKy, TpyrioBuii 3m04nH
Mae HeoOXiJHY CyMy IMOCTIHHHUX, 3arajJbHUX ISl BCiX BUSIBIB, 00’€KTUBHHX Ta Cy0’€KTHBHUX O3HaK. Bymayun
crien(igHIM BHPAKEHHSIM HEOOXiTHUX O3HAK CIBYYacTi, BOHM MalOTh iCTOTHI 0coOimBoCTi. BifacyTHICTh Oyab-
AKOT 3 IMOCTIHHMX O3HAK 3aBXKIU CBITUYUTH PO HEMOKIIMBICTD BiTHECEHHS BAMHEHOT'O IisTHHS 10 rpynH [7, c. 3].

Cepen mocTiiHNX 00’ €KTHBHUX O3HAK IpyroBoro 3iounny P. P. ["amiakbapos Ha3uBae:

— MHOXKWHHICTB YYaCHHKIB (1Ba i Oijb1Ie);

— 0e3mocepeHICTh y4acTi KOXKHOTO 3 HAX Y BUKOHAHHI JiSHHS, [0 OXOILTIOETHCS O3HAKaMHU 00’ €KTHBHOI
CTOPOHH OJTHOTO 1 TOTO K CKJIay 3104HHY;

— mocsraHHs 00’ €IHAaHUMU 3yCHIUIAMU CIiBYy4YacHUKIB [7, ¢. 13].

BaxumBy ponb IJ1sl KpUMIiHATBHO-TIPABOBOI XapaKTEPHCTHUKU TPYNOBOTO KPUMIHAIBHOTO IPABOIIOPYIICHHS
Bizirpae o3Haka Oe3MOCepeJHOCTI, sIKa O3HaYa€, 110 KOKEH 13 CHiBYYacHHKIB y TIOBHOMY 00csi31 a0 4acTKOBO, CBOIMH
3YCHILUIIMH — X04 OM YaCTKOBO — BUKOHYE CYCIIJIbHO HeOe3neuHi aistHHs (0e3/1i€), SKI BXOAATh 0 00’ €KTMBHOI CTOPOHH.
Ha BimMiHy BiJl y9UHEHHST OTHIM BUKOHABIIEM, Y TPYIIOBOMY KPUMIHAITLBHOMY IPaBOIOPYIICHHI O€3IT0CePETHIO yIaCTh Y
BUMHEHHI BUKOHABCHKHX i1 O€pyTh KiJIbKa 0ci0, sIKi 00’ €IHYIOTh CBOi 3yCHIUIS A1 BYMHEHHS OJHOT'O JTiSIHHS, 110 MAIOTh
O3HaKU 00 E€KTHBHOI CTOPOHH OJTHOTO, 3araJlbHOTO JUIs BCIX CHIBYYACHHKIB KPUMIHAIBLHOTO MPABOTIOPYIIEHHS. 3 1IOTO
BUILTHBAE, [0 TPYIIOBE KPUMIHATIBHE MIPABOIOPYIICHHSI 3aBK/IH BUNHIOETHCS CIIUTBHAMHE 3yCHIIISIMH KUTBKOX HAJICHKHHX
CyO’€KTIB BIIITOBINATIBHOCTI, SIKi CHPUYMHSIOTH KOy OXOPOHIOBaHNUM KPHMiHAJIEHUM PABOM CYCIIUIBHUM BiIHOCHHAM.
3a 00CsroM BMKOHABCBHKI [Iii CHiBYYaCHHKIB MOXYTh iCTOTHO pi3HUTHCA. OfHI 3 HUX MOXYTb BUMHUTH CYCHIBHO
HeOe3IeuHe JIisTHHSL, 10 OBHO0 MIPOI0 MICTHTB YCI O3HAKH CKIIATy 3JIOYHHY, 1HIII — JISTHHS, 0 MICTUTh BKa3aHi 03HAKU
yacTKoBo [8§, c. 170].

B. B. Hanyuumun 3a3Hayae, 010 XyJIirancTBO, BAMHEHE IPYyIol0 ocid, OyJe MaTH Micle 3a HassBHOCTI TaKUX
O3HAK: B XYJITaHCTBI MPUIMAIOTh y4acTh JBa a00 Oijbllie BUKOHABIII, SKi € Cy0’€KTaMM I[bOTO 3JI0YMHY; KOXKEH 3

3
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BUKOHABLIB CaMOCTII{HO BHKOHY€ 00’€KTHBHY CTOpPOHY XYJIraHCTBa IMOBHICTIO a00 YaCTKOBO; HE3AJIC)KHO Bix
MOMEHTY BHUKOHAHHS Jii, 0 YTBOPIOIOTH 00’ €KTHBHY CTOPOHY 3JIOYHHY; XYJITAHCHKI Mii BUNHIOIOTHCS IUIIXOM
HenepeadayyBaHoOro o0’ €qHAHHS 3yCHJIb YYaCHMKIB, SIKI JIIOTH IiJ BIUTMBOM CHUTYyallii (oOcTaBHH crpasu) [9, c.
56]. TakuM YMHOM, CHIBY4acHHK TPYIOBOTO XYJIiraHCTBA MOXE BHKOHYBaTH 1 4aCTHHY 00’€KTHBHOi CTOPOHH
CKJIQJly 3J0YMHY, II0 BKa3ye Ha Te, M0 3MICT CYCHiIBHO HeOe3meuHux nid y mucnosumii 4. 1 cr. 296 KK €
BU3HAYAIBHUM Y [IEBHUX BUIMAJKaX AJIsI KOHCTATallli BAMHEHHS I'PYIIOBOTO XYJIiraHCTBA.

JI. O. KysnenoBa 3a pesynpTaTaMHl MAOCHIIPKEHHS NPOMOHYE BH3HAYATH XYJIraHCTBO SIK BUMHEHHS
nyONMiYHMX [Aid [UIIXOM 3aCTOCYBaHHS HAacWIIbCTBA, IO HE € HeOe3meuyHHM sl JKUTTS abo 370poB’st abo
3HHUIIECHHS Y MOLIKO/DKEHHS YYXKOro MaiHa, 110 MPU3BEIH O HOPYIIEHHS IPOMAaJCEKOTO CIOKOI0, — KapaeThCs
mrpadoM BiJ cTa 10 THCSYl HEOMOAaTKOBYBAHUX MIHIMYMIB JTOXOJIiB TPOMaJIsH, a00 TPOMaJICEKUMHU pOOOTaMH Ha
CTPOK BiJ HIICTAECSATH J0 ABOXCOT COPOKa TOAWH, ad0 apeliToM Ha CTPOK A0 MIECTH MicsiiB, a00 0OMeXeHHIM
BOJII HA CTPOK M0 TphoX pokiB [10, c. 18]. Mu HEe MOXKEMO TOTOAUTHCS 3 TAKUMH MPOTIO3MUITIAMHU, OCKITEKH HE
BPAaXOBYIOTHCSl O3HAKHU TOHSTTS «BUHSATKOBUM LIUHIZMY.

Ha namry nymky, oOrpyHTOBaHMM € HaJjaHHS BU3HAUYCHHS B KPUMIHAJIGHOMY 3aKOHI BMIIIEHHUX Y JUCTIOZUIIIO Y. |
cT. 296 KK noHsTh «0co0iMBa 3yXBaIiCTh)» Ta «BHHATKOBUH LIMHI3M», IO YCyHe (hOpMasbHi MiICTaBU BECTH MOBY TIPO
BIJICYTHICTh BW3HA4YEHHS TAaKUX IOHSATH B 3aKOHI. TOMy TEpMIHH «OCOONIMBA 3yXBATICTh» Ta «BHUHATKOBHI ITMHIZMY,
BUKOPHCTaHI 3aKOHOZABIIEM SIK O3HAKH KPHUMIHAJIBHOTO IIPABOTIOPYIIEHHS «XYJIIraHCTBO», TMOBHHHI 3HAWTH JIeTajbHE
BU3HAUCHHS y TepMiHomorivnomy po3nimi KK. Ajpke Taki TepMiHM B IHIIMX 3aKkoHOAaBuMX aktax, Hbk KK, He
BXKMBAIOTHCS, IX BU3HAUCHHS! Y BUTTISIL BIIKPUTHX TIEPEITiKiB MICTUTH CyJI0Ba MPAKTHKA, IO HE B TIOBHIH Mipi BiAIOBi1a€e
TIPUHIWITY TTPABOBOI BU3HAYEHOCTI 3aKoHy. BomHouac X 3aKpiluieHHs HaJacTh MOMIIMBICTD 3a0e3neunTH (popMaibHy
BU3HAYCHICTh BUKOPHCTAHOT'O 3aKOHOJABIIEM TEKCTY muctiosuiii ct. 296 KK, mo cnpustime 4iTKOCTI pOo3MEKyBaHHSI
O3HaK JIPIOHOTO XYNIraHCTBAa SIK aJAMIHICTPATHBHOIO IPABOMOPYIICHHS Ta XYJraHCTBA SIK CKIAAy KPHUMIHATBHOTO
TMPaBOTIOPYIIIEHHSI (TIPOCTYIIKY Ta 3JI0YHHY ).

BpaxoByroun HaBeJeHe, XyJIIraHCTBO, BU3HAYEHHS SIKOT'O MICTUThCs B aucno3umii c¢T. 296 KK Ykpaiuu, €
KPUMIiHAIBHUM TPaBONOPYIIEHHSIM 3 (opManbHo-MaTepianbHuM ckiagoM. CycrminpHO HeOe3neuHe [TisHHS
MOJKJIBE BHKIIOYHO y ¢opMmi mii. Pa3om 3 1M KOHCTUTYTHBHI O3HaKH I[bOTO CKJIAQmy 3JIOYMHY, SIKI MaroTh
OI[IHHUY XapakTep Ta He BH3HAYCHI HANpPAMY B KPHUMIHAIFHOMY 3aKOHIi, PO3KPHBAIOTHCS CTAOUTFHOIO CYIIOBOIO
MIPAKTHKOK Yepe3 BIIAKPUTI Mmepetiky, nmpukiaay. OCTaHHI BKIIOYAIOTh CYCIIJIbHO HEOE3MMeUHI HACIAKY, TaKi K
HACHJIBCTBO 13 3aBIAaHHSM IOTEPHiNiid 0cobi mMo60iB abo 3amofisTHHSAM TIIECHUX YIIKOMKEHb, 3HYIIAHHAM HaJI
HEI0, 3HUILIEHHAM YH MOIIKOKEHHAM MaiHa, 3pMBOM MacOBOT'0 3aX0Ay, THMYAaCOBUM MPUIHUHEHHSIM HOPMAaIbHOI
JiSUTBHOCTI yCTaHOBH, MIiINPUEMCTBA YHM OpraHizaiii, pyXy I'pPOMaJChKOTO TPaHCIOPTY SIK MpPOSBIB 0cOOIMBOT
3yXBaJOCTi, Ta, HANpPWKJIAJ], 3HYIIAHHS HaJ XBOPUM, JIMTHHOI, O0CO0OI0 MOXHIOrO BiKy abo Takolo, sKa
nepeOyBaia y 6e3mopafHOMYy CTaHi SK MPOsSBU BUHATKOBOTO IUHI3MY [11, ¢. 274].

Sk 3azHagarote M. I. XaBponiok Ta O.O. ynopos, cepea BUEHHMX 3arajlbHOBH3HAHO, IO IMOPYIIEHHS
IPOMaJICBKOTO MOPSIKY CIIiJI BU3HABATH TPyOUM TOJIi, KOJM XYJITaHCTBO 3adillac BayKJIMBI iHTEPECH YU iHTEPECH
OaraTtbox 0Ci0, MOpYIIyE CIOKIHHY XHUTTEMISUIGHICTH TPOMAJSH, a BIJHOBJICHHS IOPSAIKY BHUMAarae€ 3Ha4YHUX
3yCHJIb; SIBHA HEINOBara J10 CyCIiIbCTBA SIK MOTUB IIbOTO 3JI0UYMHY Nepeadaydae MparHeHHs OKa3aTH CBOIO 3HEBAry
JI0 ICHYIOYHMX TPaBWII i HOPM TOBEJIIHKK B CYCHIJILCTBi, CAMOYTBEPIUTHCS BHACITIIOK MPUHIKEHHS iHIIUX 0Ci0,
NPOTHUCTABUTH cede iHIIMM IrpoMajsiHaM, CycCIiJbCTBY, Aepkani [12, c. 709]. 3a tBepmxennsam B. B. Ky3nenosa,
rpyOiCTh MOPYIIEHHS TPOMAaJCHKOI0 MOPSAAKY BU3HAYAETHCS 3 ypaXyBaHHSIM MiCLsl BUMHEHHS XyJIITaHCHKUX JiH, 1X
TPUBAJIOCTI, KUIBKOCTI Ta XapaKTEPUCTHKH TOTEPIUTNX, CTYNEHs MOPYIICHHs iXHiX MpaB i 3aKOHHHX IHTEpEciB
tTomo. TakuM 4YWMHOM, TpyOe MOpPYIICHHS TPOMAaJChKOrO TMOPSJIKY Mae€ Micle TOJi, KOIH: OCTaHHBOMY
3aMoOIF0EThCA ICTOTHA IMKOAA 1 XYJNIraHCTBO TOB’S3aHE 3 TOCATAHHAM Ha 1HIN CYCHUIBbHI BiTHOCHWHH, 3aJUIs
30epekeHHs AKUX MiITPUMYETHCA TPOMAJCHKUI TOPSAAO0K; HE 3adilae BaXIWBI IHTEPECH YM iHTEpecH O0araThox
0C10; BiTHOBJICHHS ITOPS/IKY BUMarae 3Ha4YHHX, TPUBAJIUX 3yCcuiib [ 13, ¢. 61].

Sk 6aunmo, 03HaKa «rpy0e MOpYLIEHHsI TPOMAJICBKOTO MOPSAKY» € OLIHOYHOIO, TAKOI0, IO BKJIIOYae Hadip
PI3HHX CXOHX 32 CBOEI0 IMPUPOJIOI0 XapaKTEPUCTUK aMOPAIbHOI MOBEAIHKH. 32 CIPaBEUIMBUM TBEPKEHHIM
0. O. ynoposa ta M. 1. XaBpoHIOKa, HESICHO, YUM 3BHYAlHE MMOPYIICHHS TPOMAJICHKOTO MOPSAKY BiIPi3HIETHCS
BiJl TpyOoro. BkasiBku JIle Ha Te, IO TMOPYIIEHHS 3a CBOIM XapaKTepoM MOBHHHO OYTH TPYOHM, SIBHO
HEJIOCTATHBO TS KpuMiHami3aril nux fisae [12, ¢. 706-707].

He BHOCHTB sicHOCTI I po3’SICHEHHS BHUINMX CYAOBUX IHCTaHIK Ykpainu. Tak, B yxBaji KoJierii cymajiB
CynoBoi nanatu y KpuMiHainbHHX ciipaBax BepxoBnoro Cyny Vkpainu Bin 4 6epesnst 2010 p. Ne 5-646xm10 Oyno
3a3Ha4eHO: «3 O0O0'€KTHBHOI CTOPOHM, XYJIIAHCTBO € CYCHUIBHO HEOE3Ne4HOI [i€ro, 1Mo Ipydo mopyurye
rpOMaJChKHA HOPSAOK. TakiMH 3aKOH BU3HAE JIUILE Ti Aii, IKi CHPUYUHMUIIM iICTOTHY LIKOIY OCOOMCTHM iHTEpecam
1 BII3HAYMJIUCHh OCOOJIMBOIO 3yXBaIICTIO 200 BUHATKOBUM IMHI3MOM» [ 14, ¢. 355].

[louatok rpy0oro mopymeHHs TPOMaJChKOrO MOPSAKY MOKe OyTH pi3HHWiIl: HampuKiIaa, ocoba Moe
3aBYacHO MepeadadnTH, MO nepedyBaTUME y TPOMAJCBKOMY MICLI IiJ 4ac MPOBEAEHHS SKUXOCh 3aXOAiB, U y
3B'SI3KY 13 IIMM TOTYETHCS, HAAIITOBYE ceOe Ha BUMHEHHS Y TOM Yac BI/MOBINMHUX MPOTHIPABHHUX Jiil, a00 X
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pIlICHHS BYMHHUTU Taki Jii MOX€ BUHUKHYTH CIIOHTaHHO, PanTOBO, CUTyaTuBHO. OpmHak Juisi KBamidikarii
XYJiraHcTBa MOMEHT BUHUKHEHHS Oa)kaHHs HOro BUMHMTHU HE € BU3HAYaJIbHHUM, OCKUIBKH HE € KOHCTPYKTHBHOIO
03HAKOI0 (CKJIaI0OBOIO) IILOTO TocsATaHHs. Lle¥ cTaH He BUKIIOYAaeE W TOrO, MmO 0coba, sSKa He IUIaHyBaia abo
3aBYaCHO HE TOTyBaJlacs 1 HE Majla HaMipy BUMHHUTH XyJIraHCTBO, BOAHOYAC MOXKE CKOITH L€ AisIHHS 3r0JIOM 3a
Oynp-skux oocraBuH [15].

Uepes «0coOJIMBY 3yXBalliCTh» Ta «BUHATKOBUH IUHI3M» CYTTEBO MiJBHIMYIOTHCS XapakTep CYCHIIBHOL
HeOe3MevHOCT] JisTHHA IUIAIXOM YMHUCHOTO BUKOPHUCTAaHHSI BUHYBAaTHM CHJI, ()aKTOPIB, SIKi MOJIETTIYIOTh BUMHEHHS
3nmounHHOTO AistHHS [16, c. 12]. Takum 4yMHOM OCOOJIMBa 3yXBajJiCTh Ta BUHSATKOBUH IUHI3M € 00OB’SI3KOBHUMH
O3HaKaMu TpyOOro MOPYIIEHHS TPOMAACHKOTO TIOPSAKY NpU XYJNIraHcTBi. BoHM XapakTepu3yloTh cCmocid
BYMHEHHS KPUMIiHAIBHOTO IPABOIIOPYLICHHS.

0. O. Kpama 3a3Havae, M0 MDK CIiByYacHWKaMH 3aBXIH Ma€ Miclle 3rofa Ha BUYMHEHHS KOHKPETHOTO
3II0YMHY, SIKa 3HaXOTUTh BUPAKEHHS B CIIUTBHOCTI [ CIIBYY9aCHHUKIB, IO MPOSBISETHCS B MOIH()OPMOBAHOCTI.
[liarpyHTSM 1IHOTO TTONOKEHHS € (hitocodchka Teopisl CIIIBHOI AiSUTBHOCTI, SKa BUXOAMTH 13 TOTO, IO OJHHM i3
YOTHPBOX i1 OCHOBHHMX BH[IB € CIIJKYBaHHA sK mepeaaya indopmauii. Po3ymiHHA croinkyBaHHS SIK HEOOXiAHOTO
3aco0y 3a0e3mneyeHHs] eEeKTUBHOCTI MisUIBHOCTI CIiBYYaCHHKIB OOYMOBHJIO BUCHOBOK, IIO MPOCTa MPOMO3UIIisL
BUMHHUTH 3JI0YMH HE € MiI0YpIOBaHHSAM, a SBJIs€ cOO0OI0 BUSB iHimiaTuBU. s Toro, moOu 1Bi ocoOu mism
Y3TODKEHO, CIIIJIFHO, HaBiTh Ha MIHIMAJFHOMY piBHI, HEOOXiHO, MO0 XTOCh MEPIINM BHUCIOBUB A0 I[HOTO
OaxxanHs, nepenan iHGopmanio. OOMiH iHPOPMAILIi€I0 AETEPMIHYE B3aEMHUI NICUXOJIOTIUYHUH 3B’ S30K MiX JBOMA
CIIITBHO HifounMu ocobamu [17, c. 372].

SIKII0 cHiBy4acHUKH JOMOBHJINCS PO BUMHEHHS 3JI0YMHY, BU3HAUYCHOT'O POAOBUMHU (BUAOBUMH) O3HAKAMHU
Horo ckjamy, TO y BHUHY iM CTaBHThCS ()aKTMYHO BYMHEHHI BHMKOHABIIEM 3JI0YMH 332 YMOBH, IO BOHH
YCBIIOMITFOBAIM MOKIIUBICTH Horo ckoeHHs. HaBeneHi npono3uiii kBamiikariii, BilMOBIAaI0Th MPUIIKCAM Y. 3 CT.
29 KK, BiamoBigHO A0 fKOI OOCTaBHHM, M0 OOTSKYIOTH BIAIOBINANBHICTD, 1 Iepeadadeni B crarTsax OcoOmuBoi
yactian KK sk 03HaK# 37104MHY, 10 BILUIMBAIOTH HA KBAMi(IKALiIO JiSTHHS BUKOHABIS, CTABISATHCS Y BHHY JIMIIE
CHIByYacHHUKY, SKUW YCBIJOMJIIOBaB iX HasBHICTH [18, ¢. 85]. 3 mux miAcraB, SKIIO MHiIOyproBad CXHIUB
BUKOHABI[ /10 BYMHEHHS 3JI0YMHY, BHKJIMKABIIA y HHOTO MOTHBHU Ta (a00) MeTy, SIKi € OOOB’S3KOBHMH UH
KBaTi(DiKyIOUMMH O3HAKaMH CKJIaJy 3JI0YHMHY, 1, KpIM TOTO, caM MiI0yproBad KEpyBaBCS TaKUM MOTHBOM i
nepeciiyBaB 3a3HaueHy METy, BiH MiJJIATae BiAMOBIAANBHOCTI 32 MiAOYpIOBaHHS JO 3JI0YMHY, IO
XapaKTepU3yeTbCS TAaKUMH MOTHBAMHM M MeTOr0. SIKmo X mimOyproBay CXWIMB BHKOHABISL IO BYMHEHHS TaK
3BaHOTO MIPOCTOTO CKIAAy 37M04uHYy (6e3 KBamiikyrounx 03HAK), & OCTaHHIN, Y CBOIO Yepry, KEpyBaBCSI MOTHBAMH
(1iyissMu), 110 BIUIMBAKOTh HA KBaTi(iKaIliio, TO JIUIIEC YCBIOMJICHHS [IMX O3HAK JIA€ ITiICTABU MMOCTABUTH BUMHECHE
BUKOHABIIEM Y BUHY MiI0yproBauy.

3a3HaueH] 03HAaKHU 00’ €KTHBHOI CTOPOHH XYJIIAHCTBA € HACTUIBKH «PO3MUTHUMMY, 1110 HaBiTh BHLLI CY/IOBI OpraHu
HE MOXXYTh BCTAHOBHTH YiTKMX KPUTEpiiB He Te M0 KBaiikalli XymiraHcTsa, ajie i HaBiTh HOTO BIIMEXKYBaHHS Bij
IHIINX CYMDKHHX CKJIaJiB KpUMIHABHHUX MpaBoriopyineHb. Tak Bepxoawit Cyj 3a3Havae, MO «IIpy BiMEXKYBaHHI
XYIIraHCTBa BiJl, 30KpeMa, TIOCSTaHb MPOTH YKUTTS 1 3/I0POB'S JIFOMUHN Cy/laM HEOOXiTHO BpaxOBYBATH, III0 CYCITLUTHHO
HeOe3MeyHe TISTHHA He MOYKe OyTH KBaTi(hiKOBAaHO SIK XYJITaHCTBO 3a HASBHOCTI Y CYKYITHOCTI TaKMX OOCTABHH CIIPaBU
(mpoBapkeHHs1): 1) 3acymkeHi i mOTepIiyi MK coOOr0 Oy 3HalioMi; 2) J0 3JI0YMHHOTO TOCSTaHHS TepeOyBaid B
0COOMCTHX HETPUS3HHMX CTOCYHKAX; 3) IOIITOBXOM JIO0 3alOMiSIHHS TUJIECHHX YIIKOKEHb CTala TMOBEAIHKA CaMHUX
TOTepIHX; 4) 31 3MIiCTy POTUIPABHUX JIill KOXKHOTO 13 3aCyDKEHHUX MPOCTEXYEThCS OKaHHS 3aBIATH IIKOJM BIIACHE
37I0pOB'fO MOTEPIIIHX Yepe3 OCOOUCTY HeNPHS3Hb 10 HUX» [15].

Crhixg BIAMITHUTH, IO OKpeMi BUE€HI O 00’€KTUBHOI CTOPOHM CKIJIQAy XYJiraHCTBa BiJHOCATH BiJIBEPTO
cy0’extuBHI o3Haku. Tak, B. T. JI3t00a 3a3Hadae, 1o sBHA HemoBara 70 CyCIiJIbCTBa — I1€ HABMHUCHI aKTHUBHI Aii
BUHYBAaTOi OCOOM, 3MICTOM SKHX € OCOOJIMBA 3yXBaJiCThb a00 BHHATKOBHM IIMHI3M CHTYaTHBHOT'O XapakTepy SK
NPOSIB aMOPAJIBHOTO, IMHIYHOTO, 3BEPXHBOI'0 CTABJICHHS JI0 TIPaB, CBOOO/] Ta 3aKOHHUX 1HTEPECiB HEBU3HAYEHOTO
KOJIa JIIOJIEH, IHTepeciB IOPUANYHUX OCi0, CyCHiILCTBa a00 AEP)KaBH, IO MOPYILIYIOTh CIIOKiH KUTTEAISIIBHOCTI 5K
OJIHOTO, TaK 1 Oararbox rpomanse» [19, c. 1001].

Sk crBepmkye O. [BaxHEHKO, «CIiJl MaTH Ha yBa3i, IO KOJIO XYJNIraHCHKUX JiSIHb HE BHUYEPIYETHCS THMU
JUsAMU, sIK1 MiAnagaoTs ma o3Haku cT. 296 KK Ykpainu, i 0XOIUIIOE TaKoXK 1HIN JisTHHS, 110 IPy00 MOPYIIYOTh
TPOMAaJChKHI MOPAJOK 1 BUPa)KaIOTh SIBHY HENOBAary JI0 CYCHiJIbCTBA, Ta (a00) BUMHEHI 3 XYJIraHCBKUX MOTHBIB,
TOOTO HA TPYHTI HEMOBArw J0 CYCIiJILCTBA, HEXTYBAHHS 3araJibHOJIOJICBKUMHE MPABWIIAMH CIIBXUTTS 1 HOPMaMH
Mopalli, a Tak caMo 0e3 OyIb-sIKOi IPUYNHN YU 3 BUKOPUCTAHHSIM MaJIO3HAYHOTO TPUBOAY» [9, c. 155-158]. Take
TBEP/DKEHHS 1€ Pa3 MiATBEPIKYE IUPOTY O3HAK XYJIIraHCTBA, HEMOKIIMBICTh IXHBOT'O 3MICTOBHOTO 3BY)KEHHSI J10
KOHKPETHOTO CKJIay 3JI0YHHY y YHCTOMY BUTJIISIL.

BucHoBku. [IutanHs cmiBydacTi y BYUMHEHHI XYJraHCTBA Yy Haylli KPUMIHAIBHOTO TpaBa HEIOCTATHHO
nmociimpkeHo. Pazom 3 muM, anani3 4. 2-4 cr. 296 KK noka3zas, mo BHeceHHs 10 4. 2 cT. 296 KK kBamidikyrodoi
O3HAaKM XYJITraHCTBa, BUMHEHOTO Y CIiBy4acTi y BUAII Ipymu oci0, sk GopMH chiBy4acTi, II0 HE Ma€ O3HAaK
OpraHi30BaHOCTI Ta € TPYNOBHM BHJIOM CIUIBHOTO BYMHEHHS MPOTHIPABHUX i TPU3BOIUTH JIO TOTO, IO
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NpaBO3acToOCyBayi He MPUALSIIOTh yBard KPUMiHAIBHO-TIPABOBIM OLIHIII BYMHEHOTO ABOMa abo Oinblie ocobamu
MIPY BYMHEHHI XyJIITaHCHKUX Jiil.

OCHOBHUMH O3HAaKaMH, SKi XapaKTepU3YIOTh 00’€KTHBHY CTOPOHY KPHMIHAJIBHOTO IIPABOIIOPYIICHHS,
nepeadaueHoro 4. 1 cr. 296 KK Ykpainu € rpybe mopymeHHS TPOMaJChKOTO HOPSIKY, IO CYMPOBOIKYETHCS
0CcOONHMBOIO 3yXBAJNICTIO YHM BHHSATKOBUM IIMHI3MOM. YCi KOHCTPYKTHBHI O3HaKM 00 €KTHBHOI CTOPOHH
XyJITaHCTBA € HACTUIBKU OIIIHOYHHWMH, IO HA PiBHI MPaBO3aCTOCOBHOI NMPAKTUKHA HE PO3POOJIEHO YCTaICHUX
MiAXOIB 10 3aCTOCYBaHHS 3a3HaueHOi HOpMHU. Lle CBO€0 deproro, € MOJaTKOBUM (PaKTOpOM 3TOBKHBaHHS,
CYJOBOI Ta CIIiAY0i AUCKPELii.
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HeKOTOpre YroJIOBHO-TIPABOBbIE€ BOIIPOCHI I'PYNIIOBOTO0 XYJ/JIMTaHCTBA,
CoBEpIIaEMOro MOJOAC/KHBIMUA I'PYIIIIUPOBKaAMHU

Aranosa Kapuna Bukrtoposna, e-mail: kafkpoduvs4a@ukr.net
acmupaHT KadeApbl YroJOBHOIO IMpaBa W KpuMuHOJOTHH (OJECCKOr0 ToCyNapCTBEHHOTO YHHBEPCHTETA
BHYTpEHHUX Jed, T. Onecca, YKpanHa

AHHoTammsa. B craTthe ngaHa XapaKkTepUCTHKa TPYNIOBOM TMPECTYMHOCTH MOJIOACKHBIX TPYIITUPOBOK.
BrisicHeHO, 9TO AesITeNsHOCTh MOJIOJIEKHBIX TPYIIITUPOBOK UMEET OOJIBIIYIO CTENIEHb OOIIECTBEHHOM OMacHOCTH
[0 CPaBHEHUIO C IPYTUMH TPYNIOBBIMH (hOpMaMM HapylIEHHs OOILECTBEHHOTo (IyOJMYHOIO0) MOpsIKa H3-3a
BBICOKOW CTENEHM MOOMJIBHOCTH M OPraHW30BaHHOCTH YYACTHUKOB TaKUX OOBEIMHEHHUH, aKTHBHOE
COTIPOTUBJICHHE pPAaOOTHUKAM IPABOOXPAHUTEIBHBIX OpPraHOB M IEPMAHEHTHOE YBEIMYEHHE KOJIMYECTBA
y4acTHHUKOB. [lo CBOMM KadecTBEHHBIM XapaKTEPUCTHKAM W TSDKECTH TOCIEACTBUHA 3Ta Pa3sHOBUIHOCTh
KPUMHMHQJIBHOW aKTHBHOCTH OKa3bIBAaeT CYIIECTBEHHOE BIIMSHHE Ha COCTOSHUE MPABOINOPSAKA, YTO BBI3BIBAET
HEOOXOIMMOCTh pa3padOTKU U BHEAPEHHS aJIeKBATHBIX YPOBHIO YIPO3 Mep MPeI0OCTOPOKHOCTH. JloKkazaHO, 4TO
OCHOBHBIMU  TIPM3HAaKaMH{, XapaKTePU3YIOIIMMU OOBEKTHBHYIO CTOPOHY YTOJIOBHOTO  IPECTYIUICHHUS,
MpeaycMOTpeHHOro 4. 1 cT. 296 YrosoBHOrO Kojekca YKpauHbl SBISETCsS rpy0oe HapylleHHe OOIEeCTBEHHOTO
MOPSIZIKA, COIPOBOXKAAIOIIEECs] 0CO0OH Jep30CThI0 WIIM HCKIIOYUTEIbHBIM LUHU3MOM. Bce KOHCTpYKTHBHBIE
MpU3HaKu OOBEKTUBHOW CTOPOHBI XYJIMTAaHCTBA HACTOJBKO OIIEHOYHBI, YTO Ha YPOBHE NPaBOIPHUMEHUTEIHHOM
MPAaKTUKU HE pa3pabOTaHbl YCTOSBIIMECS MOAXOJbI K NMPUMEHEHHIO YKa3aHHOH HOPMBI. DTO B CBOIO OYepelb
SBIISIETCS.  JAONOJHUTENBHBIM — (pakTopoM  370ymoTpeOsieHus, CydeOHOW U CIEICTBEHHOM JIMCKPELHH.
YCcTaHOBJIEHO, YTO MPOTHUBOINPABHBIE AEWCTBUS YYaCTHHKOB MOJIOJICKHBIX TPYNIHPOBOK MOTYT CHadaja
MPOSIBIIATBCSI B MEJKOM XYJIMTAHCTBE, KOTOPOE BIIOCIEICTBHM TNPHOOpETaeT OOJNBIIYI0 OOIIECTBEHHYIO
OMaCHOCTb W TIEpepacTacT B YrOJIOBHO HakadyeMble JeHcTBHs. JIMIO mpecTynmHuKa, Kak IpaBHIIO,
OPHUEHTHPOBAHO HA HApYUIEHHWE OOIIECTBEHHOTO TOPsAKa, CKIOHHO B JaJbHEWIIEM K COBEPIICHUIO M APYTHUX
YTOJIOBHBIX TIPAaBOHAPYIIECHHUM.

KiroueBble cioBa: MOJIOACKDb, TIPYOIIUPOBKA, MOJIOACKHOC JABUIKCHUC, YIOJIOBHOC IIPABOHAPYIICHUC,
XYJIUTaHCTBO, O6H1€CTBCHHBII7[ TOPAZI0K.
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IocranoBka mpo6iaemu. Hampurkiami XX CTONMITTS CyCHIECTBO CTHKHYIIOCH 3 TIPOOJIEMOIO BH3HAUCHHS HOBOI
pOITi OCBITH, SIKa BiIOBiAaNa O CyJacHMM COIIaJbHO-€KOHOMIYHMM yMOBaM. HaykoBuWil MONIyK BHU3HAYAIM TEHIEHIII
MOCTIHYCTPIaJIbBHOIO PO3BUTKY CYCHUILHOTO JKUTTS. OcoONMBa poJib TPAJWIINAHO BiBOAMIACH BHWIIINA OCBITI, SK
MOKa3HHKY PiBHS iHTENEKTyali3alii CyCIiIbCTBa, HOTO 31aTHOCTI 3aCBOIOBATH i 3aCTOCOBYBATH HOBI 3HAHHSI.

Baxxko miepeoriHUTH 3HA4YeHHs BHINOI OCBITH [UIS TOBHOMIHHOTO (YHKIIIOHYBaHHS Ta PO3BUTKY
CYCITITbCTBA 3aBISKHA HAIEKHOMY DPIBHIO PO3BHTKY CHCTEMH BHIIOI OCBITH 3aKIIAIAalOThCS OCHOBH COIIaJIbHO-
E€KOHOMIYHOI'O0 Ta COIIOKYJIbTYPHOTrO Oyaromonyyuss kpainu. ChOrojHI CTaH HaIliOHAJBHOI BHIOi OCBITH
BiZI3HAYAETHCS CKIATHICTIO Ta CYNEpPEWwIHMBICTIO, OCKUIBKH TepeOyBac B 00’€KTUBHHX YMOBaxX TpaHcgopMarii
CBITY, CBIJIOMOCTI Ta BCiX COIIabHUX IHCTUTYIIIH, III0 BUMArae Mmeperisiay OCBITHBOI MOMITHKA, (JOPM Ta METO/IIB
OCBITH Ta MOJOJaHHS CYCITIJILHUX IIa0JIOHIB Y Cepi BUIIOI OCBITH.

AHaJi3 ocTaHHIX ToCTimKeHb i myoikaniii. [IpoGiieMi BUIOT OCBITH MPUCBATUIM POOOTH TaKi BITUM3HSIHI
Ta 3apyOixHi nociimHuku: A. AnnpymieHko, B. basunesuu, H. bonnapuyk, /. Bonmap, B. Bypera, I'. ne Bir,
B. l'amax, M. l'omoBatwmit, Jx. I'ynzik, M. 3rypoBcekuii, O. KozieBcbka, A. Komor, O. Kotmsipo, B. Kpemens,
M. Kypko, C.Maiibopona, A.Mazak, [[x. Haiit, H. Hmwxauk, B. Orapenko, O.Iloctymna, JI. Ilmenuyna,
JI. Pam6mi, B. Cuuenko, 1. Cikopcbka, B. Tepruuka, A. Uupsa, P. Illanosa, C. Illkapner, B. SI6oHChKuit Ta 1H.

MeTo10 cTATTI € JOCIHIPKEHHS TPOIIeCy MOJIEpHi3allil BUIIOT OCBITH SK iHCTUTYTY eheKTUBHOI npodeciiHoT
Ta 0COOMCTICHOI comiaii3allii B Cy4aCHAX YMOBaxX PO3BUTKY YKPAiHCHKOTO CYCITIILCTBA.

Bukaan ocHoBHOro martepiaiay. Buina ocBita, sik cTpaTeriyHuil pecypc COIialIbHO-€KOHOMIUHOIO Ta
KYJIbTYPHO-yXOBHOI'O PO3BUTKY CYCIIJIbCTBA, MOJIMNIIEHHS A00p0o0yTy IrpoMajisH, 3a0e3MeUeHHs HalliOHAIbHUX
1HTEpeciB, 3MIIIHEHHS Mi>KHAPOTHOTO aBTOPUTETY i (pOpMYBaHHS MO3UTUBHOTO IMIIKY JIep:KaBH, CTBOPEHHS YMOB
JUTSL caMopeatizalii KOXHOi 0COOMCTOCTI, HAJISKHUTh 0 HAMBAXKIIMBIIINX HAMIPSIMKIB IeP>KaBHOT MO THKH.

3rigHo 3 KoHuemniiero MikHapoaHoi cranmaptHoi kinacudikaiii oceitu (FOHECKO, OOH) oceita — 1e
NPOIIECH, SIKUMH CYCITIIBCTBO IIJIECTIPSIMOBAHO TIepe/la€ HaKOMU4YeHi iH(opMallito, 3HaHHS, PO3YMIHHS, MTOTJIS]IH,
I[IHHOCTI, YMiHHS, KOMIIETCHTHOCTI Ta BUMHKHU BiJl TIOKOJIIHHS 70 MOKOJIHHS. BOHM BKJIIOYalOTh KOMYHIKAIIIO 3
METOI0 HaBYaHHs, 10 Nepeadavae nepeaaBanns iHGopMalii TOBiJOMIICHb, i71el, 3HaHb, MPUHITHIIIB TOIIO [3].

3akon Ykpaiuu «IIpo oCBITY» Haja€ BU3HAYCHHsI KIIFOUYOBHX IIOHATH OCBITHBOI chepu:

OCBITHIN TIpolleC — cCHUCTeMa HAayKOBO-METOJMYHHX 1 IMEJaroriyHuX 3axXOJliB, CIPSIMOBAHMX HAa PO3BUTOK
0cOoOUCTOCTI NIISIXOM (POPMYBAHHS Ta 3aCTOCYBAHHS ii KOMIIETEHTHOCTEH;

OCBITHSI JiSUTBHICTh — JisUTIBHICTh CyO0’€KTa OCBITHBOI IisSUIBHOCTI, CHpSMOBaHa Ha OpraHizalito,
3a0e3neueHHs Ta peai3allilo OCBITHBOTO Mpoliecy Y popManbHii Ta/abo HeopMabHii OCBITI;

OCBITHS MOCITyTa — KOMITJIEKC BU3HAYCHUX 3aKOHOJIABCTBOM, OCBITHBOIO MTPOTPAMOIO Ta/ab0 JJOTOBOPOM it
cy0’€eKxTa OCBITHBOI JiSUIBHOCTI, II0 MalOTh BU3HAUCHY BApPTICTh Ta COPSMOBaHI Ha JOCSTHEHHS 300yBaueM OCBITH
OYiKyBaHUX PE3yJIbTaTiB HaBUaHHA [2].

HarionaneHa crparerist po3BUTKY OcBiTH B YKpaini Ha 2012-2021 pp. BU3HauWIIA, 110 HAHBAKIIMBIIINM JUIS
JepKaBU € BUXOBAHHS JIIOJUHN 1HHOBALIHOTO THUITY MUCJICHHS Ta KYJIbTYypH, IPOEKTYBaHHS OCBITHBOT'O IIPOCTOPY
3 ypaxyBaHHSM IHHOBAI[IHHOTO PO3BHTKY OCBITH, 3aIMTIB OCOOMCTOCTI, moTped cycmiibcTBa i Jaepxasu [3].
BopHouac, cyyacHa cucTeMa OCBITH CTHKHYJIACH 3 BUKIIMKAMH 4Yacy i ChOTOJIHI OCBiTa I1e — Pi3Hi piBHI, BiIIIOBITHO
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pi3Ha MOTHBAIlis, pi3HI OpPMHU 1 METOAM HABYAHHSI, IHCTPYMEHTH OpTraHi3allii Ta ympaBmiHHI. 3MICT OCBITH, i1
oOcsr BH3HAYa€ 3alHUT EKOHOMIKH, Oi3Hecy, KOHKypeHUis. llepmoueproBuM crae muTaHHS ajanTamii 3ajad,
NPUHIIMIIB Ta METOAIB OCBITH.

3akoHoM Ykpainu «lIpo BUIIy OCBITY» XapaKTepU3y€ BHIIY OCBITY SIK CYKYIHICTh CHCTEMAaTH30BaHHX
3HaHb, YMiHb 1 TPAaKTUYHUX HABHYOK, CIIOCOOIB MHCICHHS, Tpo¢eciiiHuX, CBITOTISAHUX 1 TPOMaASHCHKHX
AKOCTEH, MOpaIbHO-€TUYHUX IIIHHOCTEH, 1HIIMX KOMIIETEHTHOCTEH, 3100yTHX y 3aKiai BUIIOI OCBITH (HAYKOBIH
YCTaHOBI) Yy BiAMOBiIHIH ranmy3i 3HaHb 3a MEBHOIO KBami(ikaliero Ha PiBHAX BUIIOI OCBITH, IO 33 CKIAIHICTIO €
BUIIMIMH, HK PIBEHb IMOBHOI 3araiibHOi cepenuboi ocBith [1]. Uac BuMarae BHYTpimHIX peOpM BHIIOI OCBITH —
OHOBJICHHS, TepedopMaTyBaHHs, NEPE3aBaHTAKCHHS 1 BUIAICHHS HEaKTyaJlbHOTO. BuMorn vacy i 3amur, SKkuit
fiie BiJ 3aMOBHHUKA TIOCITYTH, BA3HAYAIOTH CTPATETII0 3MiH.

LlikaBuMH € pe3yabTaTH COLIOJIOTIYHOTO JOCHIIIPKEHHSI HACTPOIB HACETICHHS IIOA0 CYYaCHOTO CTaHy OCBITH
B YKpaiHi, sike mpoBeJieHe y Jr0ToMy-0epe3ri 2021 poxy YKpalHCEKHM iHCTUTYTOM MaiOyTHHOTO pa3oMm 3 «Hbio
Imimx Mapkerunr ['pym». 3a pesyiapraraMy Ha3BaHOTO JOCIIPKEHHS BHUIIA OCBITAa B PO3YyMiHHI YKpaiHINB Iie
TIEpII 32 BCE 3HAHOMCTBA 1 3B 3KH Ha MailOyTHE (61%). 49% pecCnOHACHTIB BBAXKAIOTH, 10 Y CYCIIILCTBI CKJIABCS
MIEBHUI CTEPEOTHII MO0 TOTO, IO OCBITA € 3amopykoro ycmixy. Ctitbku x (49%) 3a3HadaroTh, MO YHIBEPCUTET
Jla€ 3MOTy cIpoOyBaTH 3acHYBaTH Oi3HeC 3 MiHIMaIbHUM pH3UKOM. KoxkeH 5-mil pecroHIeHT, 3a pe3yinbTaTaMu
COLIIOJIOTIYHOIO AOCIHIKCHHS, HALIJICHUI Ha HaBYaHHA TUIbKHM 332 KopAoHOM. Jlume 30% miskoM BIIEBHEHI y
TOMY, 1110 BUUTHCS Tpeba B YKpaiHi. | 1e TpeTnHa BBaXKaroTh, 1110 BUOMPAIOYHM MK TIOraHUM 1HO3EMHHM BHIIIEM i
XOPOIINM YKpaiHCEKUM, Tpeba 00MpaTi XOpOIIHid YKpaiHCbKUi. POOHTBCS BHCHOBOK IO T€, II0:

Ho-TIepIle, BUIINI HaBUYAIRHHUN 3aKJIa/1 — [I€ COIlialbHa Meperka, a He HayKa, 3HaHHS YH MTPAKTHYHI HAaBHYKH
y BUOpaHoMy ¢axy;

TI0-JIpyTe, BHIIA OCBITA YIS CYUaCHHX CTY/ICHTIB € He JHKEPEIIOM 3HaHb, a JUKEPEIIOM 3B’SI3KiB Ta JISTKHX crapTartis [9)].

Y HayKkOBHX NWCKYCISIX OCTaHHIX POKIB, BHIA OCBITa IMPE3CHTYETHCS SK OaraTOBUMIpPHE TOHSTTS: SK YHHHHK
COITIATFHO-€KOHOMIYHOTO PO3BUTKY; SIK MIMIPYHTS 3a0e3MeUeHHs HAIlOHAJBHOI Oe3neky; SK (haKTop CTAHOBIICHHS
TPOMAJISTHCBKOTO CYCITbCTBA. B cydacHOMy CYCIIIIBHOMY KOHTEKCTI BHIA OCBITa PO3YMIEThCS SIK CYKYITHICTBH
CHCTEMaTH30BaHUX 3HaHb, CIIOCOOIB MHCIEHHS, MPOMECIHUK, CBITOITSIIHMX 1 TPOMAISHCBKUX SIKOCTEH, MOPAIHHO-
eTUYHHX I[IHHOCTEH, HIMX KOMIIETEHTHOCTEH, 3M00yTHX y 3aKiia/li BUINOI OCBITH. BojHOYAC IepmioyeproBa METOH
CYYacHOI OCBITH € c()OpMyBaHHS KOMIIETEHTHOCTEH 1 MPAKTUYHUX HABHYOK, OTPUMAHHS MPOTHO30BAHHUX PE3YJIBTATIB.
Ocaita — 11e He JIMIIIe CIIOCI0 OTPUMAHHS 3HAHB, 1Ie JDKEPEJIO 3pOCTaHHS Ta PO3BUTKY ToTeHmiany. [1iq 3HaHHAMH TYT
BapTO PO3YMITH He JHIlIe iHhOopMalito. 3HaHHS — LIe pe3yJbTAT CIIUTBHOI AiSUTBHOCTI.

Ha 3miHy TpamwmiiifHOi Mojeni OCBITH: 3aMKHEHOI, CTaTHYHOi, KOHCEPBATHWBHOI, 3 BIJICYTHICTIO MOOLUIBHOCTI,
TIPUIATIDIA 1HITIA MOJIENTh — HOBA MApa/IirMa, TIOB'3aHa 3 MOJICPHI3AIIIEI0 OCBITH Ta TTI00ATFHUMH TeHACHIIISIMU JI0 3MiH.

MojiepHizailisi BUIIOT OCBITH € CKJIaJHUM, LIJTICHUM IPOILIECOM COLIOKYJIbTYPHOI IisTIHOCTI, IO MOJIATaE B
JIOCSTHEHHI KEPOBaHOI, MO3UTHUBHOI, SIKICHOT 3MIHHM COMLIaIbHOI CHCTEMH. 3MICT MOJICPHI3aIllii HE 3BOJUTHCS JIUIIIEC
JI0 1HHOBAIlil, HOBOBBEJICHHIO, MOJIEpHI3aIlis OCBITH - II¢ CUCTEMHA, SKiCHAa 3MiHa, IO BKIIOYAaE iHHOBAIliHHI
MIPOIIECH, HOBI TEXHOJIOTi] i METOIM, HOBi 3aBJaHHS, MAKCHMAaJIbHUI PO3BUTOK BHYTPIIIHBOTO MOTEHITIATY OCBITH.
MonepHizariisi — mpolec 0co0IMBOI, 0araToruIaHoBoI TpaHc(opMallii BCiX eJIeMEeHTIB MpodeciiiHo crieliani3oBaHol
TSUTPHOCTI, Ha IPUHITUIIOBO HOBUX 3acasax [10, c. 29].

A. Boliko BBaXkae, 110 MOJIEPHI3allisl OCBITH 3yMOBJIEHa HU3KOO iICTOPHYHUX BUKIHUKIB XXI cTOmTTS, cepen SKux:
3a0e3neyeHHs] BUCOKOI (DYHKIIIOHAIBHOCTI JIFOMMHK B YMOBaX CTPIMKHMX 3MiH (ileld, 3HaHb 1 TEXHONOTIi); moTpeda
TBOPYOTO 3aCBOEHHS JIABUHOIOIOHOTO PO3BUTKY 3HAHb, BUCOKHX TEXHOJIOTIH; MOTpeOa 3a0e3NeUeHHs ONTHMAIbHOTO
OanaHcy MDK JIOKATGHHM 1 TJIOOATbHMM, OyTH HE TUTHKM TPOMaJISTHMHOM BJIACHOI KpaiHW, a i TPOMAJITHHHOM CBITY;
HEOOXiTHICTh COPMYITIOBATH PO3YMIHHS JIOAVHHA SK HAMBHUINOI IIHHOCTI, 3a0€3MeYeHHs BHCOKOTO JIEMOKPATH3MY
CYCIIJIBCTBA; TOTOBHICTH JIO iICHYBaHHS B T7100a1i30BaHOMY, iH(QOpMAIIIIfHOMY CYCIITBCTBI, iHPOpPMAIIiiHOT HACHYEHOCTI
JKUTTEBOTO CEPEOBUILA; YTBEPIPKEHHS KyJIbTYPH TOJIEPAHTHOCTI. |5, c. 20].

3arajbHa i1eosoris MozepHi3alii ocBiTH, Ha AyMKy B. AHnpymieHka, Mae OyTH CIIpsSMOBaHA HA ITiBHILIEHHS il
e(eKTUBHOCTI 1 KOHKYPEHTO3JaTHOCTI, il CYTHICTB MOJISITAE B «...30€peKeHHI MUHYJIOr0, HOTO OUMIIIEHH] BiJ AedopmMarii i
OCYYacHEHHI y BIJIIOBITHOCTI 3i CBITOBUM JOCBiioM» [4, c. 372]. IIpoTaroM mecsTWIiTh OpIEHTHPOM MOJIEpHI3aIlii
BH3HAYAETHCS «METOIOJIOTIYHE TIOJIOKEHHSI, 3T1THO 3 SIKMM JUISl CY9acHOTO CYCIUTLCTBA Oy/ie XapaKTepHHI THIT JIFOIMHH,
B 0COOMCTOCTI $SIKOi c()OpMOBaHE aKTUBHE TIO3UTHBHE CTABJICHHS: /IO TUIAHETH 3eMIIsL, 10 CBOEI KpaiHH, [0 JIIO/CTBA, 10
THITIOT JTFOJIMHM 1 IO camoi ce0e, 10 Tipaili, 10 BIACHOCTI, 10 CiM’1, 10 HaJi0aHb MaTepialibHOI Ta TyXOBHOI KyJIBTYpu» [7, C.
36]. Jlana Te3a 30epirae CBOKO aKTyaJIbHICTb 1 CHOTOJIHI.

OpieHTallis Ha Pe3y/IbTaT — OCHOBHE racyio MojepHizaiii. [lomyk BiamoBi/li HAa MUTAHHS: 1[0 € KiHIIEBOIO
MeTolo neperBopeHb? CydacHi 1ifli MOAEpHi3aLii MOXKYTb OyTH c(OPMYJIbOBaHI SIK:

- aJIoNTallis HOBUX yHIBEpCalIbHUX ()OPM 1 METO/IIB HABUAHHS;

- PO3BUTOK Ta BIOCKOHAJICHHS 3/[I0HOCTEH 31100yBaviB 10 caMOopraHisariii;

- 100y/10Ba HABYAJIBHOTO MPOIIECy Ha 3acaax MapTHEPCTBA Ta CIiBOpalli: 3100yBay — HACTABHUK;

- po0oTa 3 IPaBOBOIO KYJIBTYPOIO Ta COIIAILHOK CBiIOMICTIO MOJIOJI;
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- (hopMyBaHHS TOJIEPAHTHOTO CYCIIILCTBA, TEPITUMOTO JI0 1HIINOI TYMKH, 3JATHOTO BECTH iaJor, IIyKaTH i
3HAXOJIUTH 3MICTOBHI KOMIIPOMICH.

3MICTOBHUM SIpOM MOJICPHi3aIlii € HOBOBBeICHHs, abo iHHOBalis. HoBOBBe#cHHS B MopaepHizallii
3MIACHIOIOTHCA 3a JTOTIOMOTOI0 1HHOBAIIHOI JiSUTBHOCTI, 10 € ()OPMOIO CYCHIIBHOTO PO3BUTKY 1 € HEBIJl €MHUM
€JIEMEHTOM COLIaThbHOTO pETYNIOBaHHS. PO3pI3HAIOTH COMiabHO—EKOHOMIYHI, OpTaHi3amiiHO-yIpaBIiHCHKI,
TEXHIKO—TEXHOJOTiYHi iHHOBawii. [HHOBamiliHa MisSVIBHICTH HE MigmaeTbes (opmaiizauii, HoTpedye BpaxyBaHHS
JIOACHKOTO (haKkTOpy, 30KpeMa nepeOopeHHs COLialIbHO-TICUXOIOTYHUX Oap’epiB.

B ocgiTHil1 cdepi, mpomoHyETHCSI HACTYITHA KiTacu(iKallisi HOBOBBEICHb:

- HOBOBBEICHHS, Ha IIiJICTaBl TOBHICTIO HOBUX, PaHillIe HEBIIOMUX OCBITHIX i€ 1 i (TOOTO BIAKPHUTTS);

- HOBOBBEICHHSI, Ha MiACTaBi aJaNTOBAaHUX, pPO3TOPHYTHX a00 3MIHEHMX iJei 1 Ail, 10 HaOyBalOTh Y MEBHUI
nepiosl 0COOIMBOI aKTyaIbHOCTI;

- HOBOBBE/ICHHS, 1110 BUHUKAIOTh Y 3BI3KY 3 IOBTOPHOIO [TOCTAHOBKOIO LIIJIeH B 3MIHEHUX YMOBAX, IIPH SKUX
MTOHOBJTIOIOTRCS paHilIe icHyrodi aii 3 peanizamii i71ei, 0 BKe 3aCTOCOBYBAIINCS.

Iadopmariiine cycmineCTBO 3yMOBIIOE TepeOynOBY OCBITHIX CHCTEM IiX MOJEpHi3allif0 BiIMOBITHO IO
riobanizaliiHuX BUKIIMKIB Yacy. 30KpemMa, HarajibHOI TOTpeOoI0 ChOroAeHH AjIsl O1NbIIOCTI KpaiH CBITY MocTae
HEOOXiMHICTh TEpexomy BiI YCTaJeHOI ajanTamiiHOi OCBITHBOI MOJEINi, MPUTAMAaHHOI 1HIYCTpialbHOMY 1
MOCTIHAYCTPiaTbHOMY CYCHIIBCTBAM JI0 MOJIelTi iHHOBAIiHOI, MeTa SIKO1 IOJIATaE y PO3BUTKY 3/11I0HOCTEH JIFOJUHI
HIBUJKO W pallioHaIBHO aJalTyBaTUCS O MiHIUBHX YMOB.

[IpwifHATO BBaXKaTH, IO OCBiTa, 3aCHOBaHA HA 1H(POPMAIIIHUX TEXHOJOTISIX, MPEJICTABISIE COOOI0 TPETIO
r100aJIbHy PEBOJIIOLII0 B PO3BUTKY JIIOACTBA: IEpIla IMOB'SI3aHA 3 MOSBOIO MHCEMHOCTI, Ipyra — 3 BUHAXOJOM
KHUTO/pYKyBaHHs. HoBi iHpOpMaliiiHi TEeXHOJIOTI] B OCBiTI MalOTh CYTTEBI IepeBard. BoHU CTBOPIOIOTH YMOBHU
JUIL  PO3BHUTKY CBITOBOTO OCBITHBOTO MPOCTOPY, EKCIOPTYy Ta IMIOPTY OCBITH, OO'€IHaHHS CBITOBOTO
IHTENIEKTyalIbHOTO, TBOPYOT0, iIHPOPMAIIIfHOTO Ta HAYKOBO-TIEJarOTi9HOT'O TMTOTEHITiaTiB.

HamionanpHa crparerist po3BUTKYy OCBITH B YKpaiHi, B peamisiX ChOTOJCHHs, Mae OyTH Opi€HTOBaHa Ha
BIPOBAHKEHHSI Cy4acHHUX iHQOPMALIIfHO-KOMYHIKaLlIHHAX TEXHOJOTIH, M0 3a0e3MeUyI0Th YIOCKOHATICHHS HABYAIbHOTO
TpoIIiecy, JOCTYIHICTh Ta e(EeKTUBHICTh OCBITH, iCHyBaHHs B iH(pOpMALiifHOMY CYCHUIBCTBI. 3aX0fM, CIpsIMOBaHI Ha
3abe3nevyeHHsT TpaHcdopMarlii OCBITH, 33aJ0BOJICHHS OCBITHIX IH(QOpMAIWHUX 1 KOMYHIKAIHHUX TMOTpe0d yYacHUKIB
TIPOIIECy, MepeadadaroTh: (POPMYBAHHS Ta BIPOBAPKEHHS IHPOPMAIIIHHOTO OCBITHHOIO CEPEIOBHIIA B CHCTEMI 3aralbHOL
CepelHbOl, MO3AIKUIBHOI, MPOQeCiiHO-TEXHIYHOI, BHINOi Ta MICISIUIUIOMHOI OCBITH, CTBOpEHHsI iH(opMariiHol
CHCTEMH MIATPUMKH OCBITHBOTO IIPOLIECY, CIPSIMOBAHOI HA 3IMCHEHHS 11 OCHOBHUX (DYHKIIiH (3a0e3NeUeHHsT HaBYaHHS,
coIliasri3aris, BHYTPIITHIN KOHTPOIh 32 BUKOHAHHSM OCBITHIX CTaHJAPTIB TOIIIO).

Hucranuiiina gopMa HaBYaHHS CTaja CEPHO3HMM BHKIMKOM JUISA BCi€l CHCTEMH OCBIiTH. Marouu 10CBiJ
peasizanii Takux iHCTPYMEHTIB Y MIXXHAPOJJHUX OCBITHIX MPOEKTaX, 0 CUCTEMHOTO 3allpOBa/KCHHS TakuX Gopm
HAaBUAHHS, OCBITHE CEPENOBHUINE, SK BHSABWIOCH, He TOTOBe. JlucTaHIiiiHe HaBYaHHS — II€ HE MeXaHiuHe
NEepeHEeCeHHs] ayJUTOPHOIO HAaBYaHHS B IHIIE CEPEJOBHMINE, L€ IHIIA CHCTEeMa OCBITH, sIKa BUMAarae iHILIOi
kBasti(hikamii BUKIIafada, iHITUX PECypCiB, IHIIOTO OPraHizaliifHOTO CyIPOBOKEHHS.

Tak opieHTyrouHMCh Ha 3acagu bojoHchKoOro mpormecy, YkpaiHa mMae OyTu roroBa J1o yHidikamii 3micTy
OCBITH, Ha OCHOBi 30€peKeHHs HAI[iOHAIBHOI MaJiTpH, CaMOOYTHOCTI Ta HaJl0aHb Y 3MICTi OCBITH 1 MiJrOTOBII
(haxiBIIiB 3 BUIIOIO OCBITOI, J0 3aIpOBAKEHHS iHHOBAIIHUX MPOTPECHBHUX IMiIXOMdIB O OpraHizamii BHIIOI
ocith. [lommpeHHs AMCTaHIIAHUX (OPM HABYAHHS CTAa€ IIe OJAHMM 3 IHCTPYMEHTIB TioOamizamii. I xoua, B
HAYKOBOMY CEpEIOBHIIE iCHYE MO3UIIisl, 00 TEHJICHIIIT perioHaizaiii, 00yMOBJICHOI BUMYILICHHM 3aKPUTTSIM Ta
130JISIII€I0 IEpKaB, M0 3MYIIYE 0 1HIIOMY TOJUBUTHCH HA TOTOBHICTH JIO COIIABHOI Ta €KOHOMIYHOI 130JIA1Iii,
nporiec raobaizaiie € He3BopoTHIM. CItil MaTH Ha yBa3i, 10 B yMOBaX 3pOCTal040i KOHKYPEHIIii 3aKiIa/IiB BHIIO1
OCBITH, AKICTh 3a0€3IIeUeHHs IHHOBaIIHHUX ()OPM HaBYAHHS, CTAE I OJJHUM KPUTEPIEM BUOOPY CTYACHTA.

VY rnobaizaiifiHOMy CBITI BITUM3HSHI 3aKJIaJd BHUINOI OCBITH MAalOTh NPUMHOMXHTH CBOI OCBITHI 3I00YTKH,
30eperth  camMOOyTHICTH Ta KyJIBTYpHI WiHHOCTI, Tpaguiii. JlocimimpkeHHs 3apyObKHOIO JOCBiLy PO3BUTKY
YHIBEPCUTETCHKOI OCBITH Ma€ CTaTH MIilHUM HATPYHTSAM JUIsl MOAAIBIIONO Npolecy pedopMyBaHHSI BHILOI OCBITH,
MiIBUIIICHHS 11 SIKOCTI, TOCUJICHHS Ti PUBAOIMBOCTI Ta KOHKYPEHTOCTIPOMOXKHOCTI Ha MDKHAPOIHIM apeHi [6, ¢. 522].

Ha nanomy erari, CTOITh MUTaHHS MPO CTBOPEHHS 1HPPACTPYKTYPH, SIKA JIO3BOJIUTH BHIIMM HABYATHHUM
3aKJIalaM MakCHMAJIbHO peajli3yBaTH CBill 1HAWBiNyaJbHUN MOTEHLIAN B IJIaHi 33J0BOJICHHS SK BHCOKHMX BUMOT
€BPOIICHCHKOI CUCTEMH 3HaHb, TaK 1, B IEPIIY 4epry, NoTped 3aMoBHHKA mociayru. Cormianizamis Moo, B yMOBax
TECTYBaHHSI HOBUX ()OPM 1 METOJ[IB HABYAHHSI, IlI€ OJIMH 3 MyHKTIB, 10 NOTpedye yBarn. MoBa He ine jiwuiie npo
nepenady iHpopMalii Ta BUXOBaHHS, MOBA jie PO JIEMOHCTPAIIi0 [IHHICHUX OPIEHTUPIB Ta MOPAJbHUX HACTAHOB
yepe3 00pa3 BUKIana4a. 3MiHIOIOTbCA HOPMHU, METOAM Ta IHCTPYMEHTH OCBITH, ajie KIIOYOBOIO 3aJIMIIAETHCS POJIb
nejarora (HacTaBHHUKA, TPEHEPA), HOTO METOINIHA MACTEPHICTb.

BucnoBku. OTxe, MoJIepHi3allis BUIIOI OCBITH HPEICTaBIIsE COO0K0 CKIAIHMN COLIOKYJIBTYPHUH MpoIrec,
CHPSIMOBaHHUH Ha TOCATHEHHI KEPOBAaHOI O3UTHBHOI AKICHOI 3MiHM OCBITHBOTO cepenoBHIa. MoaepHizauis BUIIOT
OCBiTM BKIIIOYae B ce0e: iHHOBaUiliHI (COLiaJbHO—€KOHOMIUHI, OpraHizaliifHO-yNnpaBIiHCBbKi, TEXHIKO—
TEXHOJIOT1YHI) Ta iH(popMaTHu3aliiHi npouecu. [10danbHUIT XapakTep cydacHOl OCBITH B yMOBax TpaHcgopmarii
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iHpOpMAaIIHHOTO CYCIIIBCTBA, SKAW XapaKTepU3YEThCS TIOCHIICHHSM IHTEpHAIIOHANI3aIii, CTaHAapTH3aIlil,
MiBUIIICHHSM BUMOT JI0 SIKOCTi OCBITH, a TaKOX BHYTPIIIHIA COI[iaJIbHO-€KOHOMIYHUH IMIIEPATUB 3YMOBITIOOTh
HEOOXITHICTh ONTUMAIBHOI MOJIEPHi3allii HAIiOHAIEHOI CHCTEMH BHIIOi OCBITH. 3 OISy Ha CTpaTerivyHi
MpioOpUTETH PO3BUTKY IepyKaBH (edexkTHBHICTE COITIaJTbHO- €KOHOMIYHOT'O pedopmyBaHHS,
KOHKYPEHTOCITPOMOKHICTh HaIllOHAJIFHOI €KOHOMIKH, 3aTBEPIKEHHSI COIIaIbHO-TIPABOBOI I€P)KaBU, MIKHAPOIHE
BU3HAHHS TOINO), IHTErpallis BHIOI OCBITH JO €BPONEHUCHKOTO OCBITHHOIO IPOCTOPY CTA€ CTPATEridHO
00yMOBIIEHOIO 1 3aKOHOMIPHOIO, a afanTawis ii CTPYKTyp 10 BUMOT 4Yacy - HaralbHOI HEOOXIAHICTIO.
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Abstract. The article considers the peculiarities of defining the concept of local self-government bodies’ official as
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IMocTtanoBka mpodaemMu. BuokpemileHHS cremialbHOTO CyO €KTa KPHMIHAIBHOTO MPaBOMOPYIICHHS —
Hotapiyca y KK Vkpaimm cdokycyBaso yBary Ha BIANOBIJAJIBHOCTI IHIIMX IOCAJOBUX OCI0, sKi
YIOBHOBRXXYIOTBCSI Ha 3/MIMCHEHHS HOTapianpHHUX fOiil. Y 3akoHi Ykpainum «lIpo HoTapiaT» BH3HA4€HO, IO Y
CIJIbCBKUX HACEJICHHMX IYyHKTaX HOTapialbHi Jil, BUMHSIOTHCS YIMOBHOBAKEHUMM Ha II¢ TOCAJOBUMH OCOOaMH
OpraHiB MiCIICBOTO CaMOBPSAyBaHHS, BUMHEHHS HOTApiaJIbHUX il 32 KOPJOHOM TOKJIAJA€ThCsl HA KOHCYJIBCHKI
YCTAHOBU YKpaiHH, a Y BUNAJKaX, epeadadeHnX YMHHUM 3aKOHOAABCTBOM, HA AWIJIOMATHYHI MPEACTaBHULITBA
YkpaiHu; TakoK IMOCBITYEHHs 3aIOBITIB i JOBipeHOCTEH, MPUPIBHAHUX O HOTApIaThbHHUX, MOXE 3iHCHIOBATHCS
IHIIMMH 0co0aMu, sKi CHelliaibHO BU3Ha4YeHI 3akoHOM Ykpainum [1], cepea skux Jikapi, KamiTaHU CYJCH,
HAYAIbHUKN EKCIEAUIi, KOMaHAUpH (HA4YalbHUKH) BIHCHKOBHX yCTaHOB Ta 3aKJIaJiB, HAYaJIbHUKAMU YCTaHOB
BUKOHAHHSI IOKAPaHb Ta CIIIYUX 130JISTOPIB.

AHaniz octaHHix gocaimkens i mnyOsdikauid. I[luTaHHAM KpPUMIHAIBHO-TIPABOBOTO 3a0e3MEUCHHS
HOTapianbHOi JisutbHOCTI mpucBsuyBanucs podotu O.B. Kopotiok (2016), LI1. ®pica (2015), M.B CanamatoBoi
(2015), oxpemi acmekTu BimoOpaxkeHi y nmucepramidHux podorax M.-M.C. Suwmninoi (2021), 0.1 Hluanens
(2014), P.O. Hixonenko (2019), M.B. Pa6enko (2016) ta iHmux. OmHak, acleKkT BiAMOBIAaIbHOCTI MOCAJTOBUX
0ci0 oOpraHiB MiCIEBOIO CaMOBPSIYBaHHS y pa3i MOPYUICHHS MOPSIKY 3[IiHCHEHHS HOTapialbHHX i He
BU3HAYABCSl IPEAMETOM OKpeMoro jgociikeHHd. OTe, CyCHijibHI BIIHOCHMHHM, IIO CKJIAAAIOTHCS Y 3B S3KY i3
3a0e3MeYeHHsIM OXOPOHU 3iHCHEHHS HOTapialbHHUX i KPUMiHaJIHHO-TIPABOBUMH 3aCO0aMH HE BH3HAIOTHCS
BCEOIYHO JTOCIIPKEHUMH B JOKTPUHI KPUMIiHAJIBHOTO NpaBa.

Merta cratTi — 3’sicyBaTi 0cOOJIMBOCTI BU3HAUYEHHS I10CAJ0BOI OCOOM OpraHiB MiCIIEBOTO CaMOBPSIIyBaHHS,
sKa YIOBHOBR)KCHA Ha 3/IMCHEHHS HOTapialbHUX il sK Cy0’€kTa ciyOOBHX 3JIOYMHIB 3 ypaxyBaHHSIM
TEOPETUYHUX HalpauoBaHb, mojoxeHb npoekty KK ta ananizy cy10Boi mpakTHKH.

Bukian ocHoBHOro matepiany. Y JOKTpHHI KPUMiHAJIBHOTO IIpaBa BU3HAYAIOTh, 110 HAHOIIBII O1103HIM €
MaHINyJIr0BaHHs 3 TepMiHaMu. Lle cTocyeThes TakoXkK 1 HOHATTS CIy»)00B01 0coOM. BiMOBUBIINCH BiJ KOHIICIIIIT
TaKk 3BaHOI'0 YHITAPHOTO MOHSATTSA CIIy)KOOBOi 0COOM Ta MEpeHInoBIIM 10 peanizamii imei audepenriamii
KPUMIHAIIGHOI BiJNOBITAIBHOCTI TaK 3BaHUX «IIYOIIYHUX CITY>KOOBHX 0CiO» (ciry:k00BHX 0Ci0 mMyOIIiYHOTO MpaBa)
Ta IIPUBATHUX CIIY)KOOBUX OCI0O» (Ci1y)k00BUX 0Ci0 MPUBATHOTO MpaBa), 3aKOHOJABEIlb, Ha YKaJlb, HE BTLIUB CBOI
3aJyMd Yy BIAMOBiHY TepMiHonorio. Yepe3 e, y unaHomy KK VkpaiHu € TOHATTS ciry:)k00BOT 0coOH:
a) 3arajibHe, SIKe OXOIUIIOE CIIY>KOOBUX 0CI0 AK «IyONiuHHX», TaK 1 «IIPUBATHUX»; 0) «IyONidHOI»; B) CiIy’k00BO1
ocobu 10pUAMYHOT 0COOM NMPHBATHOIO NMpaBa HE3aJeKHO BiJ opranizauiiiHo-mpaBoBoi ¢opmu [2]. [ominsioun
BuciosiaeHy mnosuiito B.O. HaBpoibkoro, okpemMo c(oKycyeMo yBary Ha IOCaJOBHX 0C00ax MIiCIIEBOTO
CaMOBPALYBaHHSI, III0 MAIOTh CTATyC «ITyOIMIYHUX CITy>KOOBUX 0ci0». Bu3HauaroTh, 110 MiclieBe CaMOBPSILyBaHHS €
HEBi/I’€EMHUM IHCTHTYTOM TPOMAJSHCBKOTO CYCIiJIbCTBA, L0 HAJa€ JOCTAaTHHO OOIPYHTOBAaHY METOMOJIOTIUHY
MOJKJIMBICTh BU3HAHHS 1HAMBIA K HAWBaKJIMBIIIOI COI[IaJIbHOT IIHHOCTI HE TIABKU HA PIBHI JepXKaBU B LIJIOMY,
ale i B MeKax CaMOBPSIAHOI TPOMaJIM — JIOKAIBHOTO COIlyMy, 3Ba)Kal0Ud Ha Ty OOCTaBHHY, IO TepeBaXKHA
YacTUHA XHUTTEBO BAKJIMBUX IHTEpECiB 0cOOM OO €KTHUBYIOTHCS Ta peali3yeTbcs Ha MicHeBoMy piBHI [3].
BopHouac BH3HAYa€ThCs BHCHOBOK TPO TOJBIHHY MPHPOJY MICIEBOTO CAMOBPSAYBAHHS, SIKE BHUCTYHA€E 1 SIK
EJIEMEHT JICPKaBH, 1 SIK eIEMEHT IPOMAJISTHCLKOTO cycriibeTBa [4, c. 27].

BignosigHo nmo cr. 1 3akony Ykpainu «lIpo micueBe camoBpsagyBaHHS B YKpaiHi» mocagoBa ocoba
MICIIEBOTO CaMOBPSIyBaHHs — II¢ 0co0a, siKa IMpalfo€e B OpraHax MICIIEBOIO CaMOBPSAyBaHHS, Ma€ BIiAMOBIIHI
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MOCaJ0Bl MOBHOBAXEHHS y 3A1MCHEHHI OPraHi3aliiHO-pO3MOPAAYMX Ta KOHCYJIBTATHBHO-AOPAAYUX (PYHKIIH i
OTpUMYE 3apOOITHY IJIATY 3a PaXyHOK MICIIEBOTr0 OrOIKETY [5,6].

BiamosigHo 10 3akoHOAaBYOro Bu3HadeHHs y mpumitii 1 g0 cr. 364 KK ciyx00B010 0c00010, Y KOHTEKCTI
BH3HA4YCHOI MpOOJieMaTHKW, BU3HAETHCS TPH BapiaTUBHI BUIM: 1) THMYAacOBO 4YM 3a CHELiaJIbHUM TMOBHOBAKEHHSM
3IIACHIOIOTh (PYHKIIT MICIIEBOTO CaMOBpsAyBaHHS;, 2) 00iiiMalOTh MOCTIMHO YM TUMYacoOBO B OpraHax MiCIIEBOTO
CaMOBDSTyBaHHS TTOCA[IH, TIOB’S3aHI 3 BUKOHAHHAM OPTaHi3alliifHO-PO3NOPSIIMX UM aIMiHICTPATUBHO-TOCTIOAPCHKUX
¢GyHKUiK; 3) BUKOHYIOTh Taki (YHKIi 32 CHEiabHUM ITOBHOBKEHHSIM, SKUM 0co0a HaIUIAEThCS MOBHOBHKHUM
OpraHoM MICLEBOr0 CaMOBPAAyBaHHs. BiANoBIAHO 1O 3aKOHOJABUOr0 BH3HAYEHHSI IOCAOBa 0c00a MiCLIEBOTO
CaMOBDsTyBaHHS TIOBUHHA TIPAIFOBATH B OPraHax MiCIIEBOTO CAMOBPSTyBaHHS, MAaTH BIITOBIIHI TIOCA/I0B1 IIOBHOBAYKEHHS
y 3IIHCHEHH] OpraHi3aIiifHo-po3nopsranx (QyHKIIH. 3ayBa)KUMO, [0 3aKOHOAABEIh He BHOKPEMITIOE ceper] (hyHKITiH
OpraHiB MICIIEBOTO CaMOBPSAYBaHHsS 3IHCHEHHS aJMiHICTPaTHBHO-TOCIONAapChKMX (QyHKUiH. KoHcynbTaTnBHO-
JopamauMy  (YHKIISIMA, 0 OOYMOBJIEHI 3aBIAHHSAMH, OOOB’S3KaMH Ta TOBHOBRXEHHSMH, SIKI TIOJITAIOTh Y JIiSIX
KOHCYIIbTYBaHHSI, aHaJi3y, MiATOTOBKM IMPOIO3MIIIN, TPOTHO3IB, MOpax i peKOMeHamiil, HaaieHi yci ocoOw, Mo
nepeOyBalOTh Ha CIy)KOI B OpraHax MicreBoro camoBpsityBaHHs [7]. 1L[o0 BUKOHaHHS KOHCYJIBTaTHBHO-IOPaIIUX
(byHKIIIH, BOHM BBaXKAlOThCS HEBIJI'€EMHOIO CKJIQJIOBOK0 BHKOHAHHS (DYHKIIM MICIIGBOrO CaMOBPSIYBAHHSI, OJJHAK HE
MAIOTb FOPUIMYHOTO 3HAUCHHS 1II0JJ0 BU3HAHHS CTAaTyCy «CITyK00BOi 0cO0M».

OpraHni3aniiHo-po3nopsa4i 000B 3Ky, SKi Bu3HauYeHi y nmoctanoBi [IBCY — me 000B’s13ku 31 37ilICHEHHS
KEepiBHUITBA Taly33l0 IMPOMHUCIOBOCTi, TPYIAOBHM KOJEKTHBOM, IUISTHKOI pPOOOTH, BHPOOHWUYOIO [isUTHHICTIO
OKpEeMUX TpaliBHUKIB Ha TianpueMcTBax [8]. BiamosinHa nedinimis y3aranbHeHa, TOMY HOTpeOye KOHKpPETH3aIlil.
Y HaykoBiH JiTepaTypi, Oprasi3alifHO-pO3MOpSAAYMMHU  OOOB’S3KaMHM  TOCaZ0BOI  OCOOM  MiCILIEBOTO
CaMOBpSIyBaHHS BU3HAIOTHCSA OOOB’SI3KM TIO 3JIIHCHEHHIO KEPIBHHUIITBA TPYIOBHUM KOJEKTHBOM, IiSUTbHICTIO
OKpEeMHUX TMpamiBHUKIB. BHKOHaHHS 0CO0OI0 OpraizamiiHO-pO3NOPSIIUMX (QYHKLIH  CYMPOBOMKYIOTHCS
BU3HAUYEHHSIM (DOPM Ta 3aCTOCYBaHHSIM BiJIIIOBITHUX METOJIIB YIIPABIiHCHKOI AisTIBHOCTI, BUOOPOM MOJIEIi BIUIUBY
Ha MiAIeriuX 1 CTBOPEHHS YMOB JUIl BHKOHAHHA HHUM CIIy>KOOBO-TPYIOBHMX BiJHOCHH. BuKOHyrOuH CcBOi
MMOBHOBaXEHHSI, TaKa M0cazoBa ocoba BOAHOYAC peari3ye KOMIIETESHIIO BiIOBIIHOI OpraHi3amiifHOT CTPYKTYPH 1
3MIACHIOE YIIPABJIIHHS MPAIiBHHUKIB, BIUIMBAIOYM Ha IX TMOBEAIHKY 3 JIOTIOMOTOH0 IOPHIWYHO-BIAHUX JIiH.
BuxonaHHs opraHi3aniiHO-pO3MOPITINX (YHKIH € XapaKTePHOI 03HAKOIO JIUIIIE I KepiBHOI mocau [7].

[IpoanamizyBaBm CyIOBY MPaKTUKy, 3a3HAYNMO, IO (yHKIT 3miliCHEHHS HOTapialbHOI MisITBHOCTI
JICJIETYIOTBCS CEKpEeTapsAM CLIbChbKOi/cenuiHoi paau. Bimnmosimuo mo ct. 50 3akony Ykpainu «IIpo wmicrere
CaMOBpsIIyBaHHS B YKpaiHi», CEKpeTap CiIbChKOi, CETUINHOI, MIChKOT paaiy MPAIlOe B pajii Ha MOCTIHHINA OCHOBI.
Cekperap pagu oOupaeTbcs pafol 3 4Yucia i JEmyTaTiB Ha CTPOK INOBHOB@KEHb paad 3a IPOIO3HULIED
BiJIIIOBITHOTO CUTECHKOTO, CEJIMIITHOTO, MICFKOTO TOJIOBH. 31 3MicTy cT. 50, ceKpeTap CilbChKOi, CENUIHOT, MiCHKOT
paau 3aiHCHIOE OpraHizamiiHO-po3nopsadi QyHKINI, 10 BiA0OpaKAEThCA B TAKUX JisIX: KOOPAUHYE JisUIBHICTS,
Jlae TOpYUCHHS, CIPHsie opraHi3auii BUKOHaHHA 1X peKOMeHJalil, cupusie, opraHizoBye Tomo. OCHOBHUN aKLIEHT
BU3HAYAEMO Ha JEJIErOBAaHMX IOBHOBAXKEHHSX OO 3[AiHCHEHHsS HoTapianbHuX QyHKuid. [locamoBumm ocodamu
OpraHiB MICIICBOTO CaMOBpSIyBaHHS MOXYTh BUMHSTHCS TakKi HoOTapianbHi fii: 1) BXXKHBAIOTH 3aXOJiB IIOJO
OXOPOHH CIaJKOBOrO MaiiHa; 2) MOCBII4yIOTh 3amoBITH (KpiM CEKpeTHHX); 3) BUIAIOTh JyONiKaTH MOCBIAYCHUX
HUMH JIOKYMEHTIB; 4) 3aCBIUyIOTh BipHICTh KoMl ((POTOKOIIIH) MOKYMEHTIB i BHIIMCOK 3 HHX; 5) 3aCBIAYYIOTH
CIIPABXKHICTh MIAMKUCY HAa JOKYMEHTax; 6) BUIAOTh CBIZOIITBA MPO MPAaBO HA CHAIIMHY; 7) BUAAIOTH CBIJIOITBA
PO MPaBo BIACHOCTI HA YaCTKY B CHUIBHOMY MaiiHi MOJPYKKsI B pa3i CMEPTi OHOTO 3 MOAPYKoKs. BkazaHi ocoou
Ha/IiJIeH] TOBHOB)YXEHHSA 3HAYHO MEHIIMMH 32 00CSTOM, HiXK y HoTapiyca. OnHak, e He BHKIIOYAE BaXKIUBOCTI
NOPYLICHUX NPaB MOTEPIIINX, 1[0 BUMHSAIOTHCS TOCaJOBUMH 0COOaMHU OpraHaMu MiCLIEBOTO CaMOBPSIIyBaHHS MPH
HEIOTPUMaHHI MOPSIKY 3/1CHEHHST HOTapialbHUX JTiH.

Hanpukian, y BUpokax KpUMiHAJBbHOTO MpPOBaUKEHHS Bu3HaudaeThes, o OCOBA 3, mepeOyBatoun Ha
nocaai cekperapsi banaypiBcbkoi cinbebkoi paam, Oynyun aemyratoM banmypiBebkoi cinbebkoi pagun V Ta VI
CKJIMKAHHS, a TaKOX IOCAJ0BOI0 OCOOOI0 OpraHy MICIICBOTO CaMOBPSAYBaHHS Ta JEPKaBHUM CIYXOOBIEM 5
paHry 9 kareropii, B CHIly CBOiX (pyHKI[IOHAIEHUX 000B’s13KiB Ta 1. 4 4. 2 cT. 40 3akony Ykpainu «[Ipo HOTapiaT»
YIIOBHOB)KEHOIO HA IIOCBIIYEHHS AOBipeHOCTEH o0ci0, SIKi MPOKUBAIOTH y HACEJEHHWX MYHKTaX, /A€ HEMae
HOTapiyciB, IOCTOBIPHO 3HAIOYH PO MOPSAAOK IMOCBIAUEHHS JOBIPEHOCTEH Ta IX peecTparlii, BUMHUIIA HOTapiaibHi
i1 3a BiICYTHOCTI 0ci0 — iX yJyacHHKIB a00 YIOBHOBa)XEHUX MPEACTaBHUKIB.

OCOBA_3 mnocBifunia JIOBIpEHICTh, BUTOTOBJICHY 3a HEBCTaHOBIeHUX oOcrtaBuH, 3a ko OCOBA 4
HiOuTo ymoBHOBakmB OCOBA 5 OyTtm Horo mnpeacTaBHUKOM Yy BIJNMOBITHUX YCTaHOBaX Ta OpraHi3allisx,
HE3aJIeKHO BiJl 1X MiAMOpsIKyBaHHSA Ta (OPM BIACHOCTI 3 MUTaHb OQOPMIICHHS PEecTpalii JOroBOpY OpEHIH
3eMenbHOT nisHkH, HanexkHoi OCOBA 4 3rinHo [lepkaBHOTO akTy Ha MPaBO BIACHOCTI HA 3eMENIbHY JIISTHKY
cepii P1 Ne 307112 Tta 3apeectpoanoro 3a Ne 11722. IlizcynHa BHecida J0 IOCBIIYEHOI HEHO JIOBIPEHOCTI
3aB1JIOMO HETpaBIuBi BiIOMOCTI mpo Te, 1m0 JoBipeHicTh mianmucana OCOBA 4 y ii mpucytHOCTI, #ioro oco0y
BCTaHOBJICHO, Ji€3/IaTHICTH MTEPEBIPEHO.
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Cyn BuzHaB OCOBA_3 BunHOIO 32 4. 1 cT. 366 KK Vkpainu Ta npuszHaunB mokapaHHs y Buai mrpady B
po3mipi 1700 rpH. 3 mMo30aBICHHSAM IpaBa 3aliMaTH MOCAIW, IOB’s3aHi 31 3AIMCHEHHIM (QYHKIIH IpeacTaBHUKA
BJIaau CTpokoM Ha 1 pik [9]. [IpuMiTHOIO B IIOMY CYIOBOMY PIIlICHHI € KOHCTATAIlis MPO BHU3HAHHS IOCATOBOT
0co0u MicLIeBOTO CaMOBPSAYBaHHS Ta PO HASBHICTH JEJErOBAHNX OBHOBAXXEHB 1010 341 HCHEHHS HOTapialbHUX
I, omHak Cynq BUHHY ocoOy mo30aBise mnpaBa 3aiiMaTH TOCAaW, TOB’s3aHi 31 3IMCHEHHAM yHKyil
npedcmasHuKa 61a0u, a He TIOCaJH B OpraHax MiCIIEBOTO CAMOBPSITyBaHHS.

TakoX BHHUKA€ MHUTaHHS CHIBBIIHOLICHHS «I0CafoBa 0co0a MICLEBOrO CaMOBPALYBAaHHS» Ta «CIyxkOoBa
0co0a, 110 00iiiMae Mocaay B OpraHax MICIICBOTO CaMOBPSTyBaHHs». P03’ sICHEHHS 100 MOCTABJICHOTO MUTAHHS
Bu3HaueHo y Jlucti Minictepersa roctumii Ykpainu Big 18.10.2013 p. Ne 610-0-2-13/7.2. Tak, om0 TiyMadeHHsI
MOHATH «CITy>K00Ba 0co0a» 1 «mocamoBa 0coba», IKi BUKOPHUCTOBYIOTHCS B YHHHOMY 3aKOHOJABCTBI YKpaiHW,
OyJ10 BU3HAUYEHO, IO MPH 3’SICYBaHHI MiJCTaB JJIs BiTHECEHHS OCI0 JI0 KaTeropii mocaaoBUX ado CIy)00BUX 0OCi0
CITIT KepyBaTHCS BIAMOBITHAM 3aKOHOJIABCTBOM, IO PETYJIO€ MEeBHI BimHocWHU. ToOTO mi ABiI Kareropii ocib —
«II0Ca/I0OBay Ta «CIy:KOOBay», € MapalielbHO ICHYIOUHMH TPY BU3HAYEHHI Mi/ICTaB, SKIIO MOCagoBa 0coba OpraHiB
MICIIEBOTO CaMOBPsIIyBaHHS, IO YIOBHOBa)KCHA Ha 3IIMCHEHHS HOTapiaIbHUX il BUMHsE MPOTUMpaBHI Aii,
nependaueHi KK Ykpainu. ¥ mpoexti KK Takox miarpumana taka mo3uuis. Hanpuknazg, y cr. 1.3.1 HagaeThes
BU3HAYCHHS IOHATTS «iHO3eMHa MyOIliyHa cIy>KOOBa 0co0a» dYepe3 KaTeropilo «mmocajoBa ocoba iHO3eMHOI
Jep>KaBM», «IIOCaoBa 0co0a Mi>KHAPOIHOT OpTraHi3allii.

Jly1st BUPIIIICHHS MUTaHHS YK € 0c00a CIIy»KOOBOO, PUHIIMIIOBO BAYKIIMBO BU3HAYUTH 3MICT ii MOBHOBaXKCHb,
a came BUSBHUTH (DaKT BUKOHAHHS HEIO OPTaHi3amiiHO-pO3MOPSIIINX, aIMiHICTPaTHBHO-TOCIIOIAPCHKUX 000B’SI3KiB
yn (YHKIIH TpencTaBHUKA Biamu, (BiAMOBigHO mo mpuMiTku cT. 364 KK VYkpainu Takox opearie micyegoeo
camospsdysants), a He 3alHATTA BimnosigaHol mocaau [10, ¢.188]. V KOHTEKCTI BU3HAYEHOTO MHUTAaHHS MAaEMO
aKLEHTYBATH yBary Iie Ha OJHOMY BakinBomy nutaHHi. Y [loctanosi BepxoBHoro Cyny YkpaiHnu Koserist cyaiiB
chopMyIoBalla BHCHOBOK, IO HAasBHICThP y TIOCAMOBIM IHCTPYKIi Cekperaps CilbpaAll TOBHOBaXCHb
3a0e3MeyyBaTH BUKOHAHHS HOTapiaJbHUX i HE BU3HAYAETHCS CAMOCTIHHOKO MMiJICTABOIO IS BYMHCHHS TaKUX
niii. OCKiNbKM TIOKJIAJCHHS 3a3HayeHUX OOOB’S3KIB Ha IMOCajoBYy 0c0o0y OpraHy MiCIIEBOTO CaMOBPSIYBaHHS
MOBHHHE (DIKCYBAaTUCh Y MPOTOKOJAX 3aCiJaHb CECii Ta BUKOHABUOTO KOMITETY BIATIOBIAHOI pamu. BiamosimHwit
BHCHOBOK OyB BH3HAUYE€HWH TpPU PO3TIISIAI HACTYMHOI cripaBu: micisi cMmepti cmaakomasipl (Ocoba 3), ocoda
3BEpPHYJIaCh 13 3asBOI0 NPO MPHUHATTA CHAANIMHU J0 NpUBaTHOr0 Hotapiyca OpiXiBCBKOTO paiiOHHOTO
HOTapianmpHOr0 OKpyry, mpote 9.10.2017 p. HOTapiycoM Oyio BiIMOBIIEHO Yy BHJadi CBiIOITBA MPO MPaBO Ha
CHAAIMHY B YacTWHI BKa3aHOTO OO0’€KTa HEPYXOMOCTi, OCKUIBKH BIAMOBIAHO O TIOJaHUX HEO
MIPaBOBCTAHOBIIIOIOYNX JTOKyMEHTIB Ocoba 3 OyB BIACHHKOM CaMe KBapTHUPH, a HE OYJAMHKY 3a €0 aJpecoro.
3rigHo i3 3amoBiToM Oco0a 3 3amoBijaB 3a3HaueHy KBapTUPY, IPOTE MPU IMOCBIIYCHHI 3aIlOBITY CEKpeTapeM
MacnuBcbkoi cibebkoi paau OpixiBCbKOTO paiioHy 3amopi3bkoi o0jacTi 3a3Havayiocs, MO 3amoBifaiacs He
KBapTHPA, & KUTIOBUI OYJMHOK.

VYpaxoryrouu HaBenene, Ocoba 1 npocuiia Cy1 YXBaJIMTH PillIEHHS PO TiyMadeHHs 3anoBity Ocobu 3 Bix
14.05.2015 p., 3apeecTpoBaHOTO y peecTpi, MOCBiqUeHOTO cekpeTapeM lllacimBChKOi cinbpaan, a came: yBakaTh
BOJIFO 3aIlOBijladya TaKo, IO TOJISTalIa B PO3MOPSKEHH] HAJISKHOK HOMY Ha TpaBi BIaCHOCTI KBapTHPOIO B 4-
KBapTUpPHOMY OyJIMHKY 32 Anpecoro 1, Ky BiH 3amoBinaB Ocobi 1.

3a10BONIBHAIOUM 3yCTpiuHUM 1030B Ocobu 2, pallOHHMHA CylI, 3 BHCHOBKOM SIKOTO TIIOTOAMBCS CY[
anenniiHoi iHcTaHIi, BBaxaB, mo B cekperaps lllaciuBcekoi cimbpagm Kypnempuyk K.B. Oymu BigcyTHi
TIOBHOBA)KEHHSI Ha TIOCBITYEHHSI OCIIOPIOBAHOTO 3aIOBITY, OCKUIBKH B MPOTOKOJIAX 3aCiiaHb CECiii Ta BUKOHKOMY
cinmbpaau 3a 2013-2015 poku BiACYTHI BiIOMOCTI MpO MOKJIAJCHHS Ha MOCAIOBUX OCI0O pamu 0O0OB’SI3KiB
nocBimuyBatn HorapianeHi nii. Tomy, mnocBimumBmu 3anoBit Big 14.05.2015 p., cekperap ciibpaiu
Kypnenpuyk K.B. BumHmMIa [ito, sika He BXOoJwia 10 ii mocamoBux o00B’s3kiB [11]. Omxe, mokmamaHHS
JIENIETOBAHNX TIOBHOB&KEHb HAa II0CaJ0BY OCO0Y OpraHy MiICIIEBOr0 CaMOBPSIyBaHHS IIOJO 3/AiHCHEHHS
HOTapialbHUX Jii MOBHHHE (DIKCYBaTUCh y MPOTOKOJIAX 3acCijaHb Ceciii Ta BUKOHABYOTO KOMITETY BiAIOBiTHOI
panu. 3a3HayeHi BHCHOBKM MOXHA BH3HATH [JOJATKOBOIO AapryMEHTAIli€l0 BHCJOBJIEHHUX MIpKyBaHb
B.®. Kupruenka npo (yHKIIOHATBHUAN 3MICT JISUTBHOCTI, 3/iHCHIOBAHOI CITy»)00BOt0 ocoboro [12]. 3a cBoe€ro
CYTTIO HE CJIy>)KOOBE CTAaHOBHIIE MTOCATOBOI OCOOH MICIIEBOTO CAMOBPSIYBaHHS, a QYHKI[IOHAILHE HAIIOBHEHHS ii
JiSUTBHOCTI CTBOPIOE OpraHi3alliiHi MOJIMBOCTI JJIsl MOMJIMBUX MPOTHIIPaBHUX MisiHb. A BHU3HAYaIbHUM
(dakTopoM JUIsI CyCITJIBHO HEOE3NeYHOl MOBEIiHKH € He cIy)X00Be CTaHOBHIIE IOCAZ0BOi OCOOM MiCIIEBOTO
CaMOBPSIyBaHHSI, 8 YIOBHOBaXCHICTh Ha BUNHEHHSI HOTapiaIbHUX JIiH.

0.B. KopoTiok cTBeprKyBaja, 110 OBHOLIIHHE BPEryIIOBaHHS Oyab-sIK0i cepy CYCIIITBHOTO XKHTTS, B TOMY YUCIi
npodeciiHOl MisITBHOCTI HOTAapiyciB, TOBUHHO OCHOBYBATHCS Ha 3arajlbHOBH3HAHOMY NMPHHIIMII CHiBPO3MIPHOCTI IIpas,
000B’SI3KIB Ta IOPUMYHOT BiMOBIAIBHOCTI. Y CBOIO Yepry FOPHAWNYHA BiJNOBIAJIBHICTE OE3MOCEpe/IHBO MOB’s13aHa |
BUILUIMBAE 3 OOCSY MPaBOMOYHOCTEH OcoOW. I3 1BOTO BHSBISIETHCS, IO O0’€KT MPABOBOI OXOPOHH BU3HAYAETHCS B
3QJIKHOCTI BiJ] 3MICTy Ta 00CSIy TIOBHOBaXEHb OCI0 — Cy0’€KTIB BIANOBIIHOI cdepr CycHiibHUX BiaHOcHH [13, c. 27].
Ioromkyemocs 3 mymroro €.J1. CrpenbiioBa, o nocaja, siKy 3aiiMae BiIOBiHA 0c00a, Ta MOBHOBAKCHHS, SIKI BOHA
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OTPUMYE, 3alMAIOYH TAKy TTOCA]Ty, HETTOTPIOHO PO3IUISTH, OIHIOIOYH TIPH IIHOMY, sIKa 3 IUX 03HAK € OLIBII BAaroMoI0 abo
OCHOBHOIO TIPH BU3HAYCHHI CTICIialIbHOTO cy0’ ety [14].

V¥ cr. 1.3.1 mpoexty KK Vkpainu BU3HaYa€ThCs, 1110 BUAAMU CIIY>KO0BHX 0Ci0 €: myOJidHa ciay»00Ba 0c00a;
iHO3eMHa myOJiyHa ciyx00Ba ocoba, ciy:k0oBa 0co0a HOpUAMYHOI 0COOM mpuBaTHOrO mpaBa. «[lyOmiuHa
ciryx00Ba 0co0a» Mae HaCTYIHY JAeQiHIIiTO:

a) oco0a, YITOBHOBa)KEHA Ha BUKOHAHHA (DYHKIIN JlepkaBU ab0 MICIIEBOTO CAMOBPSIIYyBaHHS, — CIyOOBa
ocoba, sika 00iliMae mocaay, OB’ sI3aHy 3 BUKOHAHHSIM BIAIHHUX, OpraHi3amiiHO-pO3NOPII4nX, aIMiHICTpaTUBHO-
TrOCHOJAPCHKUX 4YM KOHTPOJBHO-PEBi3IMHMX OOOB’A3KIB, B OpraHi JepKaBHOI BIQAM YH OpPraHi MiCIIEBOTO
CaMOBpsIyBaHH!, 3a3HAUEHA y MyHKTi | yacTuHM nepmoi craTTi 3 3akoHy Ykpaian «IIpo 3amobiraHHs KOPyIIii»;

0) cryx00Ba oco0a, sika BUKOHYE TakKi 000B’SI3KM B IOPUIUIHINA 0c001 ITyOIi9HOTO MpaBa;

B) 0c00a, sika 3/iiicHIoE TpodeciiiHy AisSUTbHICTh 3 HAJIaHHS MYOJIIYHUX TOCTYT, TOOTO BiJIMTOBIHO 10 3aKOHY
Ta Ha MiJACTaBi JINEH31], BKIIIOUYEHHS 0 PEECTPy UM YKIAJCHHS ITyOJIIYHOTO JOTOBOPY Hajae IMyOJivHI MOCIyTH,
0 CTBOPIOIOTH MPABOBI HACHIAKH IS 1HIIUX 0ci0 (30Kpema, HOTapiyc, NMPUBATHUH BUKOHABEIb, OIIHIOBAY,
HE3aJIeKHUI MOCepeTHHK, YICH TPYIOBOTO apOiTpaxy, Cy0’ €KT IepaBHOI peecTpalii npas, TpeTeUChbKuil cynas).

3 oHOTO OOKY, BIJNIOBITHE PIlIEHHS 3alPOBAUTh OJJHAKOBUI KPUMiIHAJIHLHO-TIPABOBUIN 3aXUCT B KOHTEKCTI
JOCITKyBaHOI MPOOJIEMAaTHKH, a caMe — CYCIIJIBHHUX BiIHOCHH, IO 3a0e3medyloTh 3AiMCHEHHS HOTapialbHOT
TSTBHOCTI (SKIIO Cy0’€KTOM € SIK TocamoBa 0coba OpraHiB MICIEBOTO CaMOBPSAYBaHHS, $Ka 3IHCHIOE
HOTapianbHi Aii, Tak i Horapiyc). I3 iHmoro Ooky, aedinimis «myOmiyna ciyx6oBa ocoba» y mpoekti KK
PO3IINPIOE MEXi, OCKIJIBKH OXOIUTIOE BUKOHAHHSM BIATHUX, OPTraHi3alliifHO-pO3NOPSAUNX, aaMIHICTPATHBHO-
TOCIIOIAPCHKUX UM KOHTPOJIBHO-PEBI3IMHUX 000B’S3KiB, IPUPIBHIOE IO HUX 31 CHEHHS MpodeciitHOl AisITBHOCTI 3
HaJaHHA MyOJIIYHUX TOCTYT. BilMOBIAHO 5K 10 YMHHOI'O 3aKOHOAABCTBA Y JIUCTI MiHICTEpCTBA IOCTHIIIT HATAETHCS
PO3’SICHEHHs, IO y HOTapiyca BIJICYTHI O3HaKU CIyX)00BOI 0COOM, OCKUIBKM HOTapiyCc MNpH 3IiHCHEHI
HOTapialbHUX il He BUKOHYE (PYHKIIi MPENCTaBHUKIB BT, OPraHi3alliifHO-PO3MOPSIINX, aIMiHICTPATUBHO-
rocnoAapchkux QyHkmii [15].

«[lybmiuHa cimyx0o0Ba ocoba» BH3HaUeHa sIK 0oco0a, YIOBHOBa)XCHA Ha BHKOHAHHS (YHKLIN AepikaBu abo
MICIIEBOTO CaMOBPSIIyBaHHsI, — CIy»00Ba ocoba, ska oOiliMae mocady, MOB’sS3aHY 3 BUKOHAHHSM BIIQ/IHUX,
OpraHi3aliifHO-pO3NOPSAYNX, aJAMiHICTPATUBHO-TOCIONAPCHKUX YH KOHTPOJIBHO-PEBI3IMHUX O00OB’SM3KiBY. Y
KOHTEKCTI BU3HAUCHOTO aCMEeKTy IIOJ0 MOCaoBOi 0COOM OpraHiB MiCLIEBOIO CAMOBPSTyBaHHS CIIiJ 3ayBaKHTH,
10 BU3HAYEHHsS MICTUTh HETOYHOCTI, a came: AOLUIBHO 3a3HAYMTH «HE JIMIIEC 3aiiMaTH IHocaxy, TakoxX OyTH
YIIOBHOB2)KEHUM Ha 3/TIHCHEHHS KOHKPETHUX (DYHKIIIH, HAPHUKIIA OpraHi3aIiifHo- pOo3HIOPSIaInx.

Bucnosku. Omxe, mocagosa ocoda oprafiB MiCIIEBOTO CaMOBPSITyBaHHSI, II0 YIIOBHOBaKCHA Ha 3/[IHCHEHHSI
HOTapialbHUX il K CyO €KT KpUMIHAJIBHOTO IMPaBOMOpYIIEHHs Mae: 1) o0iiiMaTH MOCTIHO YM TUMYAacoBO B
OpraHax MiCIIEBOTO CaMOBpSIyBaHHS IOCAJU Ta YIIOBHOBAXYETHCS HA 3IIMCHEHHS OpraHi3amiifHO-pO3MOpsIanuX
GyHKOid; 2) 3aificHIOBaTH HOTapianbHi Jii 32 CrHemiaJbHUM ITOBHOBKEHHSAM, SKHMH 0C00a HaIUIIEThCS
MOBHOB2YKHMM OPTaHOM MiCLIEBOT'O CAMOBPSIIYBaHHSI.
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JL0J17KHOCTHOE JIMII0 OPraHOB MECTHOT0 CAMOYIIPaBJIeHHs], YIIOJTHOMOYEHHOE HA
coBeplIeHHE HOTAPUAJIBHBIX AeHCTBHI, KaK CY0ObEKT YI0JJOBHOI0 IPABOHAPYIIIEHHUS
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AHHOTanus. B cTarbe paccMOTpeHBI OCOOEHHOCTH ONpEeNeHUs] NODKHOCTHOTO JIMIA OPraHOB MECTHOTO
CaMOYIIpaBJeHUsI Kak CyOBEeKTa NOJDKHOCTHBIX HpecTyruieHuid. Ha ocHoBaHMM aHanmu3a cyaeOHOM HpaKTHKH
OIIpeZeNeHbl MPU3HAKKM JODKHOCTHOTO JIMIA OPraHOB MECTHOTO CaMOYIIPaBIEHHS C Y4eTOM OCOOEHHOCTeH
OCYIIECTBJICHHs JEJIETHPOBAHHBIX IOJHOMOYMH IO HOTapHajbHBIM JeiicTBuAM. PaccMoTpeHOo ompezeneHue
«ITyOMYHOTO IOJDKHOCTHOTO JIMLA», KOTOpoe mpenocTasisiercs B mpoekTe YK YkpanHbl U npoaHaTu3upOBaHBI
3HA4YEHUS TAKUX U3MEHEHUI B KOHTEKCTE pacCMaTprUBaeMoi NpoOIeMaTHKH.

KarwueBbie cia0Ba: CyObEeKT YrOJOBHOTO IPaBOHAPYLICHUS, MODKHOCTHOE JIMLIO OpPraHOB MECTHOTO
CaMOYIIPaBJICHUS, COBEPLICHHE  HOTapUaJbHBIX  JOEUCTBUIl, CHoy)XeOHble TMPECTYIJICHHS,  YrOJOBHAs
OTBETCTBEHHOCTb.
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Abstract.The article anayzes the current directions of transformation of the institute of administrative
responsibility in the field of urban planning, taking into account the bills Ne 5655, Ne 5656 and Ne 5877, Ne 5071. It
is established that strengthening of administrative responsibility will be possible due to a complex combination of
certain measures, hamely: a) increase of pendlties; b) changing the composition of offenses in the field of urban
planning, taking into account today's challenges; ¢) ensuring compliance with the instructions of the controlling
bodies regarding the objects of unauthorized construction by temporary arrest of the objects of illegal
(spontaneous) construction; d) transformation of mechanisms for consideration of cases on administrative
offenses; €) expanding the range of entities that may be subject to administrative penalties.

Keywords: administrative responsibility, town-planning activity, temporary arrest of objects of illegal
(unauthorized) construction; entities subject to administrative penalties.

Axmyansricms. Cdepa MicTOOYIIBHOT isUTBHOCTI € OAHIEIO i3 KIIFOYOBHUX B HAIlIOHATBHINA eKoHOMIMi. Tomy
BUKIIMKaMHU CHOTOJICHHS € TIPOBENCHHS peOpMyBaHHS 3a3HaueHOi chepH i3 ypaxyBaHHSM IMIIEpPAaTHBIB Yacy Ta
MDKHapOJHUX CTaHIApTiB. MeToro Takux TpaHchopMalliil € 3anmpoBaKEHHsI KOHIENITyalbHO HOBOI POTPECUBHOL
MOJICJl JIEP)KaBHOTO YIPaBIiHHI y cdepi MICTOOYIIBHOI NisJIBHOCTI, siKa CIPsIMOBaHA, Ieplia 3a Bce, Ha
3aJ0BOJICHHSI OCHOBHHMX IPUPOIHUX IPaB JIOJUHH Ha Oe3l1eYHe HABKOJIMIIHE CEPEIOBHILE, HA KOM(OPTHE KUTTH,
Ha KuUTHO. Pedopma micToOyaiBHOI ramy3i Oa3yeTbcs Ha TPhOX OCHOBHHX NpPWHIMIIAX - JeleHTpati3arlii,
nudposizaiii Ta BiAmoBiganbHOCTI. Takoxk, B YKpaiHi rocTpo CTOITh MOTpeda y BPIBHOBAKCHHI JACPETyJIALIHHUX
3aX0JliB TependaYeHnX 3aKOHOJABCTBOM Ta IIiJBUINCHHS e()EeKTUBHOCTI 1HCTUTYTY BIANOBITAIEHOCTI 3a
MPaBOTIOPYIICHHS ¥ cdepi MicToOyAiBHOT MisuTbHOCTI. JlificHO, amMiHICTpaTHBHA BiITOBIJANBHICT — II€ BaXKITUBUI
IHCTpYMEHT, SIKU € 3acO000M OXOPOHHM BCTaHOBIJICHOTO MPABOMOPSIAKY. Y 3B’SI3KYy 3 BHIIEC BKa3aHUM, 3 METOIO
3a0e3MeyeHHsl YMOB JUIsl HAJeKHOTO (DYHKIIIOHYBaHHS Ta PO3BUTKY 3a3HA4Y€HOI c(epH, BIAIOBIIHUX 3MIiH Mae
3a3HaTH 1 3aKOHOMABCTBO SIKMUM DETYJIOIOTHCS IUTAaHHA BiAMOBIAANFHOCTI 3a TMPaBOMOPYIIEHHS Yy cdepi
MicTOOYTiBHOT HisibHOCTI[1].

Cman Oocnioscenns. BUBUEHHS HAyKOBHX HalpalfoBaHb, 3aKOHOJABCTBA, CYJOBOi Ta MPaBOOXOPOHHOI
NPaKTUKW Ja€ MiACTaBH Al TOro, MO0 O KOHCTaTyBaTW MPO HEJOCTATHIO PO3POOJICHICTh MUTAHHS CTOCOBHO
KOMIUIEKCHOT'O JOCITIJDKSHHS 13 ypaXyBaHHSIM NOTPeO ChOTOACHHS Ta MXKHAPOJHOTO JIOCBIAY y 3a3HadeHid chepi.
HasBHi poO0TH BUEHMX JIHMIIE YACTKOBO BHCBITIIOIOTH MPOOJEMHI MUTAHHS MPUTSATHEHHS J0 aJMiHICTPATHBHOL
BIJIMIOBIIaJIBHOCTI 32 TMOPYIICHHS BUMOT 3aKOHOJABCTBA, OYIiBENBHUX HOPM, CTaHJApPTiB Ta MpaBWJI Mia Yac
MiCTOOY1IBHOT NisSTTBHOCTI.

Ilocmanoexa npodoremu. Ha nanuit yac, pedopMy MicToOymyBaHHsS BHU3HAYAIOTh TPH 3aKOHOMIPOCKTH: Ne
5655 (pedopmyBaHHst MicToOyayBaHHs), Ne 5656 (mpo 3minu g0 broomkerHoro koaekcy) ta Ne 5877 (mpo
MIOCHUJICHHSI BiAMOBITAIILHOCTI). Y 3BA3KY i3 IIUM, 3 METOI BCEOIYHOTO W 00’ €KTHBHOTO JOCIIPKEHHS MPOOIIeM,
NOB’S3aHUX 13 BU3HAUEHHSM TMPABOBOI TPUPOJU aJMIHICTPATHBHUX TIPOCTYNKIB y cdepi MicTOOYyayBaHHS
HEOOXiJIHO 3YIMUHHUTUCS Ha PO3KPUTTI OCHOBHHMX HOBEI, SIKi BIUIMBAIOTH HA IHCTHTYT aJMIiHICTPaTHBHOL
BiZIMOBiAAIBHOCTI Y cepi MicTOOYyBaHHS.

Takox moTpiOHO BpaxoByBaTH, 110 mpoTsrom 2020 Ta 2021 pokiB 3AifiCHIOBANOCS aKTUBHE OHOBJIECHHS
3aKOHOJIABCTBA II[0JI0 MiCTOOYIIBHUX YMOB, CTOCOBHO MOPSJIKY pO3pOOJICHHS MPOEKTHOT JIOKYMEHTAIiT Ha 00’ €KTH
OymiBHMITBA, IIOJO TEXHIYHHX YMOB, a TaKOX IOB’s3aHa i3 LUM aJanTalis PeryJsTHBHOTO, 3€MEJIBHOrO Ta
IHIIIOTO, JTOTHMYHOTO 0 OyAiBeNbHOI rairy3i 3aKOHOJABCTBA — BCE II€ 3YMOBIIOE€ HEOOXIIHICTH 3iHCHEHHS
JIOJIATKOBOTO BUBYEHHS (OpM 00’€KTMBHOI CTOPOHM TOPYIIEHHS BUMOT 3aKOHOJABCTBA, OYJIBEILHUX HOPM,
CTaHJAPTIB 1 IPABUJI i1 Yac MiCTOOYIIBHOT [iSIIBHOCTI.

Buknao ocnosnozo mamepiany. IlpaBoBa npupoja aaMiHICTPaTUBHUX MPOCTYIKIB y cdepi MicToOyniBHOT
JUSUTBHOCTI € CKJIaJIHOIO 1 MOCTIHHO TPaHC(POPMYETHCS i BILTABOM OHOBJIEHOTO MIiCTOOYIIBHOTO 3aKOHO/IABCTBA.
Jdyxe Bemuka KiIbKICTh HOPMATHBHO-TIPABOBUX AaKTIB $IKi CTBOPIOIOTH TPABOBE MIATPYHTS ISt 3JIHCHEHHS
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MicTOOYIIBHOI AisUTBHICTE (3arajbHUX Ta CHEUiaNbHUX), HAHOMMKYUM 4acoM, BPaxOBYIOUM 3aKOHOMPOEKTH: Ne
5655[2 ], Ne 5656[3] Ta Ne 5877 [4 ] OynyTh 3MiHEHI.

Hanpukian, 3akonomnpoexktoMm Ne 5071[5] mponoHyeThess BHECEHHS 3MiH Y 0a3iCHUX HOPMATHBHHUX aKTiB,
SKi BU3HAYAIOTh MEXaHI3M NMPUTATHEHHS JI0 aMIHICTPATUBHOI BiIMOBiAanbHOCTI y cepi micToOynyBanHs. Tak,
3akoHONpoekT Ne 5071 mepenbadae BHeceHHs 3MiH 10 Kogekcy Ykpainu mpo aaMiHICTpaTUBHI MPABOMOPYIICHHS
ta KpuMiHaapHOTO KOJeKCy YKpaiHu 00 MiABHINICHHS BiAMOBIAAIBEHOCTI ¥ cepi MicToOYMIBHOI TisSIIBHOCTI Ta
1o 3akoHiB Ykpainu «IIpo ocHoBu MmictoOynyBanHs», «IIpo MicneBe camoBpsiayBaHHs», «[Ipo apxiTekTypHy
nisutbHICTBY, «lIpo perymoBaHHS MicTOOYIiBHOI HistibHOCTI», «IIpo BiAmoBimanbHICTH 3a MPAaBOMOPYLICHHS Y
cepi MicToOYIBHOI AiSTIBHOCTIY, «IIpo jilleH3yBaHHA BUAIB FOCIIOAAPCHKOT AisSIBHOCTIM [ 6].

I xoua, 3a3HauCHI 3aKOHONPOEKTH i€ HE NMPUNHAITI, ale BOHU JO3BOJIIOTH BUOKPEMHUTU OCHOBHI BEKTOPHU
OHOBJICHHSI IHCTUTYT aJIMiHICTPaTUBHOI BiAMOBiJAILHOCTI ¥ chepi MicTOOymyBaHHS.

[Mepmmii BexkTOp pedopMyBaHHS 3a3HAUEHOi cepu € MOCHIICHHS aJAMIHICTPAaTUBHOI BiJNOBIAaJbHOCTI Y
cthepi MicToOyIyBaHHS.

Tak, mpoekt 3akony Ykpainu «lIpo BHeceHHS 3MiH 10 NESKMX 3aKOHOJABUMX aKTiB YKpaiHH MIOAO0
pedopmyBaHHs chepu MicTOOYMIBHOT MisUTBHOCTI» OKPECIIOE IDISXU IMiJBUIICHHS €(PEKTUBHOCTI IHCTHTYTY
Bi/IMTOBITAJIBHOCTI 32 MPABOMOPYIICHHS Y chepi MicTOOYAiBHOI AisTbHOCTIN[ 7].

[NocuneHHs amMiHICTPAaTUBHOI BiITOBINATHHOCTI Oy1€ MOYKIIMBE 3aBISKH:

a) 30UIBLICHHIO po3Mipy IITpadHUX CaHKIIH.

0) IligmamryBaHHS CKJIaaiB TPaBOMOpYIIeHs y cdepi MicToOyMyBaHHA T BUKIUKHA CHOTOACHHA Ta
BpaxyBaHHs OHOBJICHOT'O 3aKOHOJIABCTBA.

B) 3a0esncueHHs BHKOHAHHS MPUIKMCIB KOHTPOJIOIOYHMX OPraHiB BiJHOCHO OO0’€KTiB CaMOYHHHOTO
OyAiBHUITBA UIIXOM TUMYACOBOT'O apeIlTy 00’ €KTiB HE3aKOHHOTO (CaMOYMHHOT0) OYiBHUAITBA.

r) Tpanchopmarlii MexaHi3MiB PO3TISAY CIIPaB PO aIMIiHICTPATHBHI MPaBOIIOPYIICHHS.

1) Posmmmpenns kosa cy0’eKTiB, Ha SKUX MOXKe OyTH HAKJIaJICHO aJIMiHICTPATHBHE CTSATHEHHS.

Cmocosno 30invuenus wmpagnux canxyiiu. [lotpeda y 3MmiHi po3mipy mrpadHux caHkUiii 0OyMoBIeHa,
THM, III0 BCTAHOBJICHI pO3MipH IITpadiB HA CHOTOJHIIIHIA JAEHb € HECIIBCTABHUMHU 3 MAacCIITadaMH MOXIHUBOI
IIKOJTM BHACITIJIOK BUMHEHHS MPOTUIIPABHUX NIl y chepi MicTOOyAyBaHHS, TOMY BOHH MOTPEOYIOTh MEPErIsay 1
30inpienHs. KpiM Toro, Ha mpakTHIli JOBECTH BUHY, HAPUKIAJ, cepTr(]iKoBaHHX 0ci0 Maibke He MOXKIHBO, 11O
MOSICHIOETHCSL HETOCKOHATICTIO YHHHOTO 3aKOHO/IaBCTBA, OCOOIMBO B YaCTHHI CKJIAJliB MPaBOMOPYIIEHHS y cdepi
MiCTOOYTIBHOI MisTTHHOCTI.

[MepenbauaeTbes Taki po3Mipu WTpadHUX CAHIIH:

e mTpad 3a mepepady 3aMOBHHMKY IPOEKTHOI JOKyMEHTallii, po3poOJIEHOI 3 TIOPYIIEHHSM BHUMOT
3akonomaBctBa (o0 CC1) — 2 837 500 rpw.);

e mTpad 3a eKCIUIyaTallito 00’ €KTiB, HE TIPUUHATHX B €KCIUTyaTallil0, a TAKOXK HABEICHHS HEOCTOBIPHUX JIaHUX B
aKTi TOTOBHOCTI 00’€KTa JI0 €KCITyaTallil, BYMHEHI o0 00’eKTiB 3 He3HaynuMH Haciiiakamu (CCl), B ToMy uuci,
00’eKTiB, OYAIBHHIITBO SKHX 3/1iHICHIOBAIIOCS HA TifIcTaBi OyiBenpHoro nacropra, — 68000 - 85 000 rpriBeHs,

e mTpad 3a MOpyIIeHHS CTPOKIB HAJaHHS 3aMOBHUKOBI MiCTOOY/IIBHUX YMOB Ta 0OMEXeHb, Oy1iBeTbHOTO
nacropra 3a0yZIoBU  3eMeJbHOI  JUISHKW, BUMaraHHs y 3aMOBHMKa JIOKYMEHTIB, He TependadyeHux
3aKOHOJJABCTBOM, HAJaHHS TakKWX JOKYMEHTIB 3 TOPYIICHHSIM 3aKOHOJABCTBA, YCTAHOBICHOTO TMOPSAKY,
MicTOOYIIBHOI TOKyMEHTAIlil Ha MICIIEBOMY piBHIi, OyaiBenbHUX HOpM i1 mpasmi, — 170 000 - 340 000 rpH.

e mTpad 3a MOPYIIEHHS BUMOT 3aKOHY Ta CTPOKIB peecTpallii MOBIJIOMJIEHHS NMPO MOYaTOK BUKOHAHHS
OyxmiBenbHHX poOIT Ha 00’ekTax 13 HezHaunumu Hacmigkamu (CCl), B TomMy umcai OyAiBHHUITBO SIKHX
3MIMCHIOETBCS Ha TijAcTaBi OyAiBENFHOTO MACIIOPTa, PEECTpallii akTa TOTOBHOCTI 00’€KTa JO eKCILTyaTarlii,
BHMMAaraHHs ITiJ] 9ac peecTpallii TaKuX aKTiB, TOKyMEHTIB, HE Mepei0adyeHIX 3aKOHOIaBCTBOM, a00 peecTpartist Iux
JIOKYMEHTIB 13 opyiieHHsM 3akonoaasctsa, — 170 000 - 340 000 rpH.

e 32 HCBUKOHAHHA 3aKOHHMX BUMOI (TIPHIIMCIB) IMOCAaJOBHUX OCI0 OpraHiB JAep>KaBHOrO OyaAiBEIBHOTO
KOHTPOJIIO Ta JiepKaBHOro MicToOyniBHoro Harmsagy — 102 000 -119 000 rpH.

e 32 HEJIOMYIIIEHHS IOCAJ0BUX OCI0 OpraHiB JIep)KaBHOTO OY/IBEIBHOTO KOHTPOJIO Ha 00’ €KTH
Oy;iBHUITBA ITiJ] Yac 3AICHEHHS HIUMU JIep:KaBHOTO OyaiBensHOro koHTpoito — 102 000 - 119 000 rpu.[ 7]

To0To, BpaxoByrouHr BUILE 3a3HaueHe, y OYAIBHULTBI MPOCTIJKOBYETCS 301/IbIIEHHS PO3MipiB IWITpadiB As:
it ¢iznuaux oci0 — [AIliB (TOIOBHUX apXiTEKTOPIB MPOEKTy), ToyioBHHX imxkeHepiB mnpoekry (['IITiB),
IH)KEHEePIB-TEeXHIYHOTO HAIISY, BiAMOBIIAIbHAX BUKOHABIIIB; s ropuaunaHux oci6 ta @OII. 1 macosi mrpadu y
po3mipi B 100-200 THC. TpH. — CTaIOTh peaisiMi CbOTOAEHHS, 1 CTOCYIOThCSI TPOEKTYBAJIbHUKIB, MiAPSAHUKIB, OCi0,
110 3/11HCHIOIOTHh AaBTOPCHKUH Ta TEXHIYHUNA HArJIsA], 3aMOBHHKIB.

Juis mocuinieHHs il aIMiHICTpaTUBHOI BiAMOBINANBHOCTI Y cdepi MicToOymyBaHHS MOTPIOHO BHECTH 3MIiHH
no crateir 96, 961, 18842 Konekcy YkpaiHu npo aaMmiHiCTpaTHUBHI NpaBOMOPYIICHHS, sIKi Iepen0dayaroTb 3MiHYy
CKJIaJiB NpaBOMOpYILIeHb, 30UIbIICHHS IUTpadHUX CaHKLOIA 3a MpaBoONOpYWIEHHA y cdepi MicToOyaiBHOI
mistibHOCTI [5],[7].
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Ane icHye Toyka 30py, w0 30inbmIeHHs MmTpadiB 1 TUMYAacOBHH apelmT HE BUpIIATh MpodieM 3
HE3aKOHHUMHY OYIiBHUIITBAMU, a JIUIIE HECYTTEBO 3MCHIIAThH KUIbKICTh CAMOYMHHUX OYHIBHHUITB (1 B OCHOBHOMY
MoBa Oynie #itu po 06’ektu CC1).

3mina cxnadie mnpasonopyuienv y cghepi micmobyoysannsa. B cydacHHMX yMoOBax TpaHC(HOPMYIOTHCS
KOHIENITYaJIbHI MIIXOAW 10 aIMIHICTPaTUBHOI BIAMOBIAANBEHOCTI y cdepi MicTOOyAyBaHHS, 3pO3yMiIO, IO Iie
BIUIMBA€E HA «OCYyYacCHEHHs» CKIIA/iB MIPaBOMOPYILIEHb y 3a3HaueHii chepi.

3a npaBonopymicHHs y cepi MicTOOYIiBHOT AISUTBHOCTI BIAMOBIAANBHICTh HACTAE BiJMOBIIHO 10 3aKOHY
VYxpainu «IIpo BignoBiganbpHICTh 32 MPaBONOPYIIECHHS Y cdepi MicToOyaiBHOI AismibHOCTI» a00 KY AIL

Hanpukiaz, 3aKOHOIPOEKTOM TIPOMIOHYIOTHCS BHECTH 3MiHM 10 crateit 96, 961, 188% Komekcy Ykpainu mpo
aIMIHICTpaTHBHI TIPABOIIOPYILEHHS, SIKi TIepeA0avyaoTh 3MiHy CKIJIA/IiB PABONIOPYIIIEHb, 30UThIICHHS MTpathHUX CAaHKITH
3a TMPaBONOPYIIECHHS y cdepi MICTOOYMIBHOI MISUTGHOCTI TAa ITOCHJICHHS BIIITOBIJAIIBHOCTI 32 CAMOBUIBHE 3aMHATTS
3eMeJIbHOI IUTSIHKY 1 cCaMOYMHHE OYAiBHUILITBO, IO, 30KPEMa CTOCYETBHCS 1 3aXOIUICHHS 3eMENb 1CTOPHKO-KYJIBTYPHOTO
NpHU3HAYeHHsI, Oy JIBHUIITBA 3 HOPYILIEHHSIM IILUTHOBOTO MPH3HAYEHHS AUTSTHKH TOLIO [§].

HactynHum HampsiMKOM MOAEpHi3alii 1HCTUTYTY aAMiHICTPAaTHBHOI BiANOBiAalIbHOCTI € 3a0e3reueHHs
BUKOHAHHS TMIPUIIMCIB KOHTPOJIOIOYMX OpPraHiB BiTHOCHO OO €KTIB CaMOYMHHOTO OYHIBHHUIITBA IUIIXOM
THMYacOBOTO apemTy 00’ €KTiB HE3aKOHHOTO (CaMOYMHHOTO) OyIiBHWITBA. 3BUYAHO, MPAKTHYHO pealli3yBaTH
Taky 3a00pOHY MOXXIWBO JHIIE 3a yMOBM OpraHizaiii HaJleXHOTO OOJIKYy CTSATHEHb IUISIXOM CTBOPEHHS
BIAIIOBIAHUX 0a3 JaHUX.

Cepen HOBel, SKUMH 3aIPOINIOHOBAHO JOMOBHUTH YMHHE 3aKOHOAABCTBO, € «TUMYACOBHH apemT 00’€KTIB
HE3aKOHHOTO (CAaMOYMHHOTO0) Oy IiBHUIITBAY. 3aCTOCYBaHHS THMYACOBOMY MO30aBJICHHS MOYKJIMBOCTI BiAUYKEHHS,
KOPHUCTYBAaHHS Ta PO3IOPSAKEHHS 00’ €KTIB HE3aKOHHOI'O (CaMOYMHHOIO) OYIIBHHUIITBA CTPHSC: a) NPUIMHEHHIO
aIMIHICTPaTUBHOI'O MPaBOIIOPYIIECHHS; 0) 3a0e3MeYeHHI0 BUKOHAHHS IOCTAHOB I10 CIpaBaXx PO aaMiHICTpPaTHBHI
MIPABOMOPYIIEHHS; B) BiIIKOyBAaHHIO 3aITOMISTHOT aIMiHICTPATHBHAM IPABOMIOPYIIEHHIM y cdepi MicTOOYyIiBHOT
JiSUTBHOCTI MAiHOBOI IKOX 0c00aM, Cy0 €KTaM roCIoJaproBaHHs, yCTaHOBaM ab0 OpraHisailisM Ta iHIIe.

Ilin BOIMBOM pI3HOMAHITHMX YWHHHKIB, SK OO’€KTUBHOIO TaK 1 Cy0 €KTUBHOTO XapakTepy,
OPOCIIIKOBY€ETCST TpaHCOpPMAIlisi MeXaHI3MIB PpO3IJISIIy CHpaB Mpo aaMIHICTPAaTHBHI MPaBOMOPYIICHHS.
Hampuxiran, apemrt 00’€KTiB CaMOYMHHOTO OYIiBHUIITBA OyAe 3IiHCHIOBATHCA HA MJCTaBi pIIIEHHS OpraHy
MICIIEBOTO CaMOBPSAYBaHHS JI0 TOTO, sIK Oy/Je BHpillIeHa cIipaBa Mpo aaMiHiCTpaTHBHE IpaBonopyiieHas. To0To,
JISTyTaTH OpTaHiB MICIEBOIO CaMOBPAIyBaHHA OpaTuMyTh Ha cebe (yHKIII Cyqy abo OprafiB Iep>KaBHOTO
apXiTEeKTYpHO-OYAiBEIbHOTO KOHTPOJIIO Ta HATIS Y[ 6] .

B mpoekti 3akoHy VYkpainu, sikuil npuiiHATO 3a OcHOBY, "[Ipo BHeceHHs 3MmiH 10 Komekcy Ykpainm mpo
aJIMIHICTPATUBHI MpaBonopyieHHs Ta KpuMmiHampHOro Kozlekcy YKpaiHH IIOJ0 TOCHIICHHS BiATIOBIJANBHOCTI y cdepi
MiCTOOYIiBHOI JisUTbHOCTI" MPOTIOHYETHCS BHECTH 3MiHM 710 cTateit 244° 255 Konekcy VKpaiHu Ipo ajMiHiCTpaTHBHI
NPABOMOPYILCHHS B YACTHHI MPOIIETYPHUX MUTAHb PO3IJISY CIIPAB MPO 3AMIHICTPATHBHI MPABOMOPYIICHHS| 7].

Takoxk, MeXaHi3MH PO3IJSAY CHOpaB MPO  AJAMIHICTPATHBHI MPaBOMOPYIIEHHS OYAyTh TMOCTYIOBO
3MIHIOBAaTUCS 1 Mia BIUIMBOM Aifpkurtanizamis. Hanpukmam, MiHperioH mOpoAoBKye Imporec IugpoBizaiii
MicTOOYaiBHOI ramy3i. Hapasi MiHICTEPCTBO PO3MOYKMHAE POOOTY 3 oL PyBaHHS 0Ju3bK0 170 YMHHHX AEPKaBHUX
OymiBeTbHUX HOPM Ta 3MiH 10 HHX. Lle m03BonmuTh 3a0e3neunutn AoCTynHicTh TekeTiB JIBH Ta ctBoputh 3pyuHi
yMOBH po0oTH 1715 (haxiBI(iB OyaiBesbHOT chepu»|9].

[loTpiOHO 3a3HauMTH, MO OIUBPOBaHI JOKYMEHTH OyIyTh NOCTYNHI y €AWHIA Jep)KaBHIN eIeKTPOHHIN
cuctemi y cepi OymiBHHUIITBA, 110 3pOOHUTH TIPOIIEIYPY PO3TISAAY CIIpaB OLIBII TPO30POI0 Ta 3PYyIHOO.

Takoxx B paMkax pe(opMu pO3IIUPIOIOTHCS MOBHOBAXKCHHS OPTraHiB MiCIIEBOTO CaMOBPSAyBaHHS B MUTAHHI
KOHTPOJIIO HaJl MporiecoM Oy IiIBHUIITBA, a 1€ 3BICHO, TIPU3BEJIE 10 OCTYNOBOI 3MiHM MEXaHI3My PO3TJISIY CIIPaB
PO aIMiHICTPATHUBHI IIpaBONOpyIIeHHs B chepi MicToOyIyBaHHS.

Hacrtyrmaum HanpsMKoM MoOAepHi3allii iHCTUTYTY aaMiHICTPATUBHOI BiIIOBIIATBHOCTI € PO3IIMPEHHS KOJa
Ccy0’ekTiB, Ha SKHX MOXe OyTH HaKIaleHO aAMiHicTpaTHBHE cCTArHeHHs. CyO’eKTaMu agMiHICTpaTHBHUX
npocTynKiB y cdepi MicTOOYMIBHOT JisUTBHOCTI MOXYTh BHUCTYNATH K « MpodeciiiHi TpaBii» (apXiTeKTopw;
3a0yJIOBHUKH; TIPOEKTHI Oprasizaiii; BHUPOOHHKH OyJiBeNbHHX MaTepiaiiB, BHPOOIB, KOHCTPYKIIiH; ocoOu
BIJINIOB1IaJIbHI 32 MPOBECHHS aBTOPCHKOI'0 Ta TEXHIYHOIO HATJISAY Ta 1HII) , TaK 1 «HEe IpodeciiiHi rpaBiiy».

OCHOBHIMHM TEHZICHLIISIMU HALIOHATILHOTO 3aKOHOZABCTBA € PO3IIMPEHHS KOJa CY0 €KTIB BiNOBIIAIBHOCTI 32 paxyHOK
(hi3UHKX 0ci0 — MANPUEMLIB, a 1e Oy/e CIPHUATH YCKIAIHEHHIO, 1 TAK 3aHAATO CKJIIHOI CHCTeMH. TaKoyK, IOLIbHUM Oy/e
YiTKO BU3HAYMTHCS JIO SIKUX CyO’€KTIB MiCTOOYIIBHOT JTISUTHHOCTI SIKMI HOPMATUBHUIA aKT 3aCTOCOBYETBCSL.

3a npaBoMNOpPYIICHHS y cdepl MicTOOYTIBHOT AisUILHOCTI BiJNOBIIaJIbHICTh HACTA€E BIAMOBIAHO J0 3aKOHY
VYxpaian «[Ipo BiAmoBimanbHICTH 32 TpaBONOpyHIeHHS Yy cdepi MicToOyAiBHOT misimbHOCTI», abo KYAIL i3
ypaxyBaHHSAM BEJIHKOI KiIbKOCTI 3akoHIB Ykpainu, a came: «[Ipo peryioBaHHSA MiCTOOYMIBHOI MisUTBHOCTI»
Bijx 17.02.2011 Ne 3038-VI; «IIpo 'enepanbHy cxemy IutaHyBaHHS Teputopii Ykpainm» Big 07.02.2002 Ne 3059-
[11; «IIpo ocHOBH MicToOymyBaHHs» Big 16.11.1992 Ne 2780-XIl; «IIpo KOMIUIEKCHY PEKOHCTPYKIIIFO KBapTajiB
(MikpopaioHiB) 3acTapiioro XuTiaoBoro (ouay» Bix 22.12.2006 Ne 525-V; «IIpo apXiTeKTypHY misUIBHICTBY
Bix 20.05.1999 Ne 687-X1V; « «IIpo OyniBensHi HOpMu» Big 05.11.2009 Ne 1704-VI; «IIpo BianoBinajibHICTh 3a
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MpaBOMOPYIICHH Y cdepi MicToOyAiBHOT AisibHOCTI» Bif 14.10.1994 Ne 208/94-BP; «Ilpo 3emieycTpiii»
Big 22.05.2003 Ne 858-1V; «Ilpo eneprernuny eekTuBHicTh OyaiBens» Bix 22.06.2017 Ne 2118-VIII ta iHmux.

Ha manmit gac, cuctemMa Cy0’€KTiB, Ha SKUX MOYKE OyTH HAKJIa[CHO aIMiHICTPaTHBHE CTATHEHHS 1 TaK JOCTATHBO
CKJIaJTHa, 30KpeMa: 3aMOBHFIK, MICIIEBI OpPraHM MICTOOYIyBaHHS Ta apXiTEKTYpH, MOCTaYaTbHHWKU TIOCITYT, MPOEKTHI
OpraHi3ailii, eKCTiepTHi, aTecToBaHi i cepTrdikoBaHi 0coOHM, BUKOHABII Oy TiBEFHUX POOIT Ta 1HIIL.

Ane BpaxoByroun 3akoH Ykpainu «lIpo BinmoBigambHICTH 3a MpaBOMOpPYIIEHHS y cdepi MicTOOYAiBHOT
nisutbHOCTI»[10] cuctema cy0’€kTiB, Ha SIKUX MOKe OyTH HAKIaJeHO aJAMIHICTpAaTHBHE CTSATHEHHS Ma€ TaKud
Burisa: CyO’ekTh MicTOOYAyBaHHA, SIKi 3AIHCHIOIOTH MPOCKTYBaHHS OO0 €KTIB Ta EKCIEPTU3y MPOEKTIB
OyxniBauITBa; Cy0’eKTH MICTOOYIyBaHHS, K € 3aMOBHHKaMH OyaiBHHUITBA 00’ €kTiB, Cy0’€KTH MicTOOYTyBaHHS,
AKi € 3aMOBHWKaMu OymiBHHUITBA 00 €kTiB; Cy0’€KTH MICTOOYIyBaHHS, SIKi BHKOHYIOTH OyHmiBEJNBHI POOOTH;
Cy6’extn MicToOymyBaHHS, SKi 3AIMCHIOIOTH TOCHIOAAPCHKY MIsUTBHICTD 3 OyMIBHUIITBA 00’ €KTIB, IO 3a KIIACOM
HaCIIIKiB HalexkaTh 10 00’ ekTiB 3 cepeanimu (CC2) ta 3naunnmu (CC3) HachmigkaMu 3a MepesikoM BHIIB poOiT,
gkl Bu3Ha4yaroThcss Kabinetom MiHicTpiB YkpaiHu, mo mijusrae JileH3yBaHHIO, YH JIOPYYalOTh BUKOHAHHS
OKpeMHX BHUIIB POOIT BIANOBIJAIGHUM BHKOHABIAM, SKi 3TiHO 13 3aKOHOJABCTBOM IIOBUHHI MaTH
kBati(ikamiiianit ceprudikar; Cy0’ ekt MICTOOYyBaHHS, SKI BUTOTOBJISIIOTH OyMiBEeNbHI Marepiand, BUpoOH Ta
KOHCTpYKIii; Cy0’ekTH MIiCTOOYAyBaHHS, IO 3aTy4alOThCS OPTaHAMH JIEPKABHOTO apXiTEKTYpPHO-OyAiBeIbHOTO
KOHTPOJIIO JI0 IPOBEICHHS MIEPEBiPOK.

Tak, y KOHTEKCTI JeleHTpati3allil Biaau 3MIHCHIOEThCS Tepeada MOBHOBAXEHbD JICP)KaBHUM PEECTPATOpaM
Ta 0co0aM Ha SKHUX IOKIJIAJCHO MOBHOBAXKEHHS JICPKAaBHOTO PEECTpATOpPa PEUOBHX IpaB Ha HEpyxoMmMe MaiHO:
HOTapiycaM, MOcaJoBUM 0co0aM OpraHy MICIICBOTO CaMOBpSIyBaHHS, 3 HaJaHHS aJMIHICTPATUBHUX MOCIYT Y
cepi MicTOOYIiBHOT AisTHHOCTI OO MiATBEPKEHHS JepKaBoro neBHUX (akTiB. Jlo Takux (akriB, BiAMOBIIHO
npoekTy 3akoHy Ykpainu «lIpo BHECEHHS 3MiH 0 AESIKHX 3aKOHOJABUMX aKTIB YKpaiHH momo pedopMyBaHHS
chepu MicTOOYTIBHOT MiSTTBHOCTI» MOKIIMBO BiTHECTH:

- OTPUMAaHH;I IPaBa HA BUKOHAHHS TTJITOTOBYMX Ta OYIIBENBHUX POOIT, 3MIHHU Y BIIOMOCTSIX TIPO TaKe MPaBo;

- 3yIIMHEHHS, TIOHOBJICHHS, IPUITUHEHHS MpaBa Ha BUKOHAHHS IMiITOTOBYMX Ta OyiBeNbHUX POOIT;

- 3aBEpIICHHS MTOTOBYMX POOIT 3 IEMOHTAXY (3HECEHHST) 00'eKTa HEPYXOMOTo MaitHa (OyIMHKY, OY/IiBIIi, CIIOPY/IH);

- IPUHAHATTS B EKCIUTyaTaIlil0 3aKiHYeHHX OyMiBHHUIITBOM OO'€KTIB MIUISXOM BHECEHHS MPO II€ 3aIlUCy IO
Peectpy OyniBenbHOI AisuTBHOCTI €IMHOT JepKaBHOI €IEKTPOHHOI cucTeMH y cdepi OyaiBHuUITBA [2].

[TocranoBoro Kabinety MinictpiB VYkpainu Big 23 rpymas 2020 p. Ne 1340 «Jleski mnuTaHHS
(OYHKIIOHYBaHHS OPraHiB apxiTeKTYpPHO-OYMiBEILHOIO0 KOHTPOIIO Ta Harmsay» [11] ma 3aminy Jlep:kaBHiii
iHCHeKIil MicToOyayBaHusa Ta Jlep:kaBHii CepBICHIM CiIy»01 MiCTOOyayBaHHs, [0 Oyau yTBOpeHi 13 GepesHs
2020 p. 3amicte [lepskaBHOI apXiTEKTYpHO-OymiBEILHOI iHCIEKINT YKpainu, OyjJ0 yTBOPEHO HOBHHM OpraH -
Jlep)xaBHA 1HCIIEKITiSA apXiTEKTypH Ta MicToOymyBaHHS Ykpainu (JIIAM), misibHICTE SKOTO CIPSIMOBYETHCS Ta
koopauHyeThes KaGinerom MinicTpiB Ykpainu depe3 MiHicTpa pO3BHTKY TPOMaJ] Ta TEPUTOPIH 1 AKHiA pearizye
JIep’KaBHY MOJITHKY 3 MUTaHb JCP/KABHOTO apXiTeKTYPHO-0Y/IiBEIbHOIO KOHTPOJIIO Ta HArysiy [11].

OcHoBHuMU 3aBaaHHsIMU [IIAM e:

e HaJaHHS (OTPUMaHHS, PEECTpalis), JOKYMEHTIB, IO JAIOTh MPaBO HAa BUKOHAHHS MiJrOTOBYMX Ta
Oy/iBeNbHUX POOIT, MPUHHATTS B SKCIUTyaTAaIlil0 3aKIHUEHUX OYIBHUIITBOM 00’ €KTIB.

e Bi/IMOBa y BHJIa4i TaKuX JIOKYMEHTIiB, a00 aHyJOBaHHsS (CKaCyBaHHS) JOKYMEHTIB, IO JAIOTh MPaBO HA
BUKOHAHHS ITi/ITOTOBYMX Ta OyMiBEeTbHUX POOIT, MPUHHATTS B €KCILTyaTaIlif0 3aKiHUEHUX OYAiBHUIITBOM 00’ €KTIB.

BucnoBku. MictoOyziBHa cdepa 3HAXOIUTHCS Y CTaHI O4iKYBaHHS 3MiH «IIPaBUI Tpu». CBiTYEHHSIM IIOTO
€ peectpailis 3aKoHONPOeKTIiB Ne 5655, Ne 5656 ta Ne 5877, Ne5071. 3BicHO, O OCTATOYHOIO IX IPHHAHATTS
yacTHHA TMpaBWia OyJe 3MiHEHa, ajleé OCHOBHI 3acagd «OCYYaCHEHHS» IHCTUTYTY aJAMIHICTPaTUBHOI
BIJINOBINAIBHOCTI  30epexyThecsi. Pedopma MicToOymiBHOT rTanmy3i 0a3yeThbCsi Ha TPbOX  CKIIAJIOBHX
nudpoBizamii(gipKkuTanisanis), TeleHTpami3alii Ta BiANOBIJAILHOCTI. 3aBAJKH I[LOMY IUIAHYETHCS IOCSITHYTH
OaaHCy MK JEeperyJsiifHAMH 3aX0JlaMu, TMepeadadeHnMHU 3aKOHOJIABCTBOM, Ta IIiJBUIICHHSM e()EeKTHBHOCTI
IHCTUTYTY BIJNOBIAAJBHOCTI 3a MpaBONMOpYLIeHHS Yy cdepi MmicroOyniBHOI mismbHOCTI. [locumenHs
aJIMIHICTPATHBHOI BiIOBIJIAILHOCTI OY/Ie MOXKJIMBE 3aBJISIKM KOMIUIEKCHOMY MO€IHAHHIO MIEBHUX 3aXOJliB, a caMe:
a) 30UTBIIeHHs] MTPaQHUX CaHKIIIH; 0) 3MiHI CKJIAJIB MPAaBOMOPYIIEHb y cdepi MicToOYyBaHHS i3 ypaxyBaHHIM
BUKJIMKIB CHOTOJICHHS, B ) 3a0€3leUcHHS BHKOHAHHS IPUIKCIB KOHTPOJIOIOYHMX OpPraHiB BiJIHOCHO 00 €KTiB
CaMOYUHHOTO OYIBHHUIITBA IUIIXOM TUMYAaCOBOTO apemTy 00’ €KTiB HE3aKOHHOTO (CAaMOYMHHOTO) OY[iBHUIITBA; T)
TpaHcopMaLii MeXaHi3MiB pO3IJISILy CHpaB MpO aAMiHICTPATHBHI NPABOMOPYIICHHS; 1) PO3MIMPEHHS KoJja
cy0’€KTiB, Ha IKMX MOXe OyTH HAKJIaJIEHO a/IMiHICTPATUBHE CTSTHEHHS.
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HexoTopsbie Bonnpocsl TpaHchopMani aAMUHUCTPATUBHOM OTBETCTBEHHOCTH B
cepe rpagocTpouTEILCTBA B COBPEMEHHBIX YCJI0BHAX
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Onecckuii HaMOHATBHBIN YHUBepcuTeT uMeHu M.1.MeunukoBa, Onecca, YkpanHa.

AHHOTauusi. B cratbe aHanM3MpYIOTCS COBPEMEHHBIE HampaBlieHHS TpaHCQOpPMAUH HHCTUTYTa
aJIMUHHUCTPATUBHON OTBETCTBEHHOCTH B c)epe TPaIOCTPOUTENLHON JISATENILHOCTH C YI€TOM 3aKOHOTIPOESKTOB Ne
5655, Ne 5656 u Ne 5877, Ne 5071. YcTaHOBIEHO, YTO YXKECTOYCHHE aJIMUHHUCTPATHBHOM OTBETCTBEHHOCTH
OyzneT BO3MOXHO Ojarojapsi KOMIUIEKCHOMY COYETaHHMIO OINpPECNICHHBIX MEp, a HMMEHHO: a) YBEJIMYeHHE
mrpadHBIX CaHKIWK; 0) W3MEHEHHWH COCTaBOB NPABOHAPYUICHWA B OOJIACTH TPaJOCTPOUTENHCTBA C YUETOM
BBI30BOB; B) OOEcCIICUEHUs BBIONHEHUS MPEANUCAHUA KOHTPOIHUPYIONIUX OPraHOB B OTHOIICHHUH OOBEKTOB
CaMOBOJIBHOTO ~ CTPOMTEIbCTBA IIyTEM BPEMEHHOTO apecTta OOBEKTOB HE3aKOHHOTO (CaMOYHMHHOIO)
CTPOUTEINLCTBA; T) TpaHCcHopMaIMi MEXaHU3MOB PACCMOTPEHUS Jie 00 a/IMUHICTPATUBHBIX NIPABOHAPYIIICHHSX;
) pacuIupeHue Kpyra cyobeKkToB, Ha KOTOPBIX MOXKET OBITh HAJ0KEHO /IMUHUCTPATHBHOE B3bICKAHHE.

KiroueBble cioBa: agMUHUCTPAaTUBHAs OTBETCTBEHHOCTb, T'PafOCTPOMTENbHAs IESTEIbHOCTh, BPEMEHHBIN
apecT 0OBEKTOB HE3aKOHHOTO (CAMOYMHHOTO) CTPOUTENILCTBA; CYOBEKTHI, Ha KOTOPhIE MOXKET OBITh HAJIOKEHO
aJIMUHHCTPATUBHOE B3BICKAHHE.
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FOREIGN EXPERIENCE OF BRINGING TO CRIMINAL
RESPONSIBILITY FOR HIGH TREASON
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Abstract: Analyzing Part 2 of Article 111 of the Criminal Code of Ukraine, we consider it useful to refer to
crimina law of foreign countries. This will alow you to compare common and different in the regulation of the
norm of exemption from criminal responsibility for treason, identify positive and negative traits, and, for
opportunities to gain positive experience. So, after analyzing the rules on exemption from criminal responsibility
for treason of states such as the Federal Republic Germany, the Republic of Belarus, the Republic of Poland and
the Republic of Kazakhstan, came to the conclusion that they are similar to Part 2 of Article 111 of the Criminal
Code of Ukraine, but have some differences. In particular, in Ukraine one of the reasons is not to take any action
on execution of a crimina task of a foreign state, foreign organization or them representatives, and in the
legislation of Belarus, Germany, Poland, the basisis voluntary cessation of the crime, but with additional grounds.
In particular, if the person was coerced, if he had to be distracted harmful effects, etc. In addition, in Poland, in
general, are fixed separately grounds for dismissal for preparation and attempt to commit a crime.

Thus, athough not all countries provide for criminal the law provides for the possibility of releasing a person from
criminal liability for treason, but this approach is shared by a number of states. Oh, because Today, the national
security of any country isin such danger tendency to regulate and apply the institution of exemption from criminal
liability can be assessed positively.

Keywords: crime, crimina law, subject of the crime, espionage, subversion, national security, territorial integrity
and inviolability.

Analyzing Part 2 of Article 111 of the Criminal Code of Ukraine, we consider it useful to refer to criminal
law of foreign countries. This will allow you to compare common and different in the regulation of the norm of
exemption from criminal responsibility for treason, identify positive and negative traits, and, for opportunities to
gain positive experience.

The main systems of law include: 1) Romano-Germanic; 2) general law (Anglo-Saxon) and 3) sociaist.
There are also groups of countries that have specifics to these systems of law. These are Muslim countries, Hindu
and Jewish law, as well as the Far East, Africa and Madagascar [1]. The Romano-Germanic system includes the
law of the countries in which legal science developed on the basis of Roman law. A feature of thislegal systemis
that in the foreground are the rules of law, which are considered as norms of behavior that meet the requirements
of justice and morality. Consider the legidation of the countries that are part of the Romano-Germanic law system,
as Ukraineistrying to get closer to thisfamily.

Let's start consideration of foreign criminal law with Federal Republic of Germany. Crimina Code of
Germany as amended on November 13, 1998 year in the Specia Part contains Chapter Il "Treason" and threats to
external security " [2]. About 10 articles regulate this species crimes, but only one of them provides an incentive
rate. Trace note that § 94 "Treason" does not contain an indication of exemption from crimina liability. Instead,
§98 “Treasonous agent activity ", which consists in activities in favor of a foreign state, directed to receive or
transfer a state secret or to consent to its implementation of this activity to a foreign state or its representative,
provides for exemption from certain features. First, the provisions of this article do not only apply for German
citizens, secondly, paragraph 2 of this article contains a rule, according to with which the court may mitigate or
release from punishment if a person voluntarily renounce the act and notify the authorities civil service. That is, it
isaright, not an obligation, of the court. Third, the same paragraph provides for the mandatory release of a person
if there are grounds in aggregates: 1) a person was forced to commit an act through coercion of a foreigner the
state or its representatives and 2) voluntarily renounced these acts and immediately inform the relevant authority.
So, in German In criminal law, voluntariness is a sign of rgection committing an act, not an application to law
enforcement agencies; in addition, from the wording of the disposition of the article shows that the subject of the
crimeisreleased and for the initiated act, but with one condition - coercion of aforeign state.

The Crimina Code of the Republic of Bdarus of June 2, 1999 contains Chapter 32 "Crimes againg the state” [3]. It
isin the note to Art. 356 "Treason" of this The chapters provide grounds for the release of a person from crimina liability
for thiscrime. To do this, a person must: 1) voluntarily and timely declare state bodies on the actions committed by her; 2)
terminate the activitiesaimed at to harm the national security of the Republic of Belarus; 3) to promote in the prevention of
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harmful effects. The last reason is not peculiar to crimind legidation of Ukraine, it sees both positive and negative sides.
Yes, it is thanks to the effective work of the rdevant bodies and the assistance of the person who has communicated
directly with the enemy of the state, knows specific information, negative consegquences for nationa security can be
prevented states. However, if it isimpossible or extremely difficult to prevent, the person, fearing punishment, will stop
this activity, but will not gpply to public authorities, or, conversdly, will continue to commit crimina offenses a task that
will do even more damage to the Sate.

The Crimind Code of the Republic of Poland, adopted by the Law of June 6, 1997, in Chapter XVII "Crimes
againg the Republic of Poland” [4] providesfor liahility for encroachment on the externa and internal security of Polandl.
Article 131 contains incentive standards. Y es, a person is not subject to punishment for attempting to participate in foreign
intelligence activities against Poland (espionage), if it "Voluntarily ceased further activities and opened the body,
competent to congder crimes, al significant circumstances of the act. To in addition, this article states that a person is not
subject to punishment for preparing for of this crime, if there is a voluntary refusal to commit an act. In § 2 Art. 131 States
that a person who: 1) is not subject to punishment for a crime. voluntarily ceased further activities; 2) has made significant
efforts, amed at preventing the commisson of the intended prohibited act; 3) disclosed to the body competent to
investigate crimes, al significant circumstances committed act.

So, compared to the criminal legidation of Ukraine, Polish establishes the basis of incentive rules with
certain features. So, exemption from criminal liability for participation in foreign activities intelligence against
Poland is regulated in the stages of preparation and assassination attempt on crime commitment. Instead, under
Part 2 of Art. 111 of the Criminal Code of Ukraine dismissal for espionage is possible only at the stage of
preparation. So, there is a significant difference that under Polish law a person may be exempted from liability,
even if she has commenced criminal activity.

The nationa incentive rate is similar in content to the norm provided for in Part 2 of Art. 337 "Treason" of
the Criminal Code of the Republic Moldova of 18 April 20023 [6]. The same is exempt from criminal responsible
citizen of the Republic of Moldova, recruited abroad intelligence service to conduct hostile activities against the
Republic Moldova, if he, as in Ukraine, "for the execution of the criminal he did not take any action and
voluntarily declared his opinion to the authorities liaison with aforeign intelligence service. "

It should be noted that the crimina law of Belgium, Italy, France, Switzerland does not provide for
exemption from criminal responsibility for treason.

So, after analyzing the rules on exemption from criminal responsibility for treason of states such as the
Federal Republic Germany, the Republic of Belarus, the Republic of Poland and the Republic of Kazakhstan [6],
came to the conclusion that they are similar to Part 2 of Article 111 of the Criminal Code of Ukraine, but have
some differences. In particular, in Ukraine one of the reasons is not to take any action on execution of a criminal
task of aforeign state, foreign organization or them representatives, and in the legidation of Belarus, Germany,
Poland, the basis is voluntary cessation of the crime, but with additiona grounds. In particular, if the person was
coerced, if he had to be distracted harmful effects, etc. In addition, in Poland, in general, are fixed separately
grounds for dismissal for preparation and attempt to commit a crime.

Thus, athough not al countries provide for criminal the law provides for the possibility of releasing a
person from criminal liability for treason, but this approach is shared by a number of states. Oh, because Today,
the national security of any country isin such danger tendency to regulate and apply the institution of exemption
from criminal liability can be assessed positively.
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3apy0e:KHbIH ONBIT NPUBJIEYEHUS K YTOJOBHO! OTBETCTBEHHOCTH 32
rCyIapCTBEHHYI0 U3MEHY

Kononenko IOpuii Cepreesuu, e-mail: kononenko_yuri @ukr.net
Opnecckuii TocynapCTBEHHBIH YHUBEPCUTET BHYTPEHHUX Aed, I. Oxecca, YkpanHa

AHHoTanus. Anamusupys dacte 2 crareu 111 YK Vkpawsbl, cumtaeM IenecooOpa3HbIM OOpaTUThCA K
YTOJIOBHOMY 3aKOHOJATENIbCTBY 3apyOeKHBIX CTpaH. JTO MO3BOJIUT CPABHUTH OOIIEE U PAa3HOE B PETyIHPOBAHUU
HOPMBI 0CBOOOXIEHHSI OT YTOJOBHON OTBETCTBEHHOCTH 3a FOCYIapPCTBEHHYIO H3MEHY, BBISIBUTH MOJIOKHUTEILHBIE
W OTpULATENbHBIE YEepThl, a TaKKe BO3MOXHOCTH JMJISI TNPHOOPETEHUs] MOJOKUTENBHOro oOmbITa. Tak,
IIPOAHAJIM3UPOBAB HOPMBI 00 OCBOOOXKICHMH OT YIOJOBHOW OTBETCTBEHHOCTH 3a TOCYAAPCTBEHHYIO HM3MEHY
Takux rocynapcts, kak QeneparuBHas Pecnyomuka ['epmanns, Pecriybnuka bemapycs, Pecryonmka Ilompma u
PecnyOnuka KaszaxcraH, mpumuid K BBIBOLY, YTO OHHM aHaynoruuHbl 4. 2 cT. 111 YK Vkpaunsl, HO umeroT
HEKOTOpBIC OTNHYHs. B gacTHOCTH, B YKpaWHe OTHOW W3 MPUYHH SBISICTCS HETPHUHATHE KaKUX-THOO ACHCTBUI
[0 HCIOJHEHHWIO IPECTYIHOIO 3aJaHusi WHOCTPAHHOI'O TOCYAAapCTBA, MHOCTPAHHOW OpTraHM3alUd MM HX
npeAcTaBuTeNe, a B 3akoHonarenbecTBe bemapycu, I'epmanun, [lonsmm ocHOBaHUEM SIBISETCS JOOPOBOIBHOE
MPEKpaIICHUEC TMPECTYIIICHUA, HO C JOMOJIHHUTCIbHBIMU OCHOBAaHUSIMMU. B YaCTHOCTH, C€CJIM JIMIO 6I)IHO
MOABEPTHYTO NPHHYXACHHUIO, €CIM €ro MPHIUIOCh OTBJIEYb BPEOHBIM BO3AeWcTBHEM U T. A. Kpome Toro, B
[Nonpmie BooOmIE OTAETHHO (QHUKCHUPYIOTCS OCHOBAHHUS JJISl YBOJBHEHHWS 32 NPUTOTOBICHUE M IOKYIICHWE Ha
COBEpIlIEHUE PECTYIUICHHUS.

Takum o00pa3om, XOTS HE BO BCEX CTpaHax YroJOBHAas OTBETCTBEHHOCTb IPEIyCMOTPEHA 3aKOHOM,
IPEoyCMOTPEHa BO3MOXHOCTh OCBOOOXAEHHS JIMIA OT YTOJOBHOW OTBETCTBEHHOCTH 3a TOCYIApCTBEHHYIO
W3MEHY, OTHAKO TaKOW MOAXOI pasfeinsieTcs psaoM rocyaapct. CeronHs HaMOHANbHAs 0€30MacHOCTh JII000H
CTpaHbl HAaXOAWTCS B OIACHOCTH, TCHACHLUMUIO PEryJIMpPOBAaHMUS U NPHUMEHEHHS YTOJOBHOM OTBETCTBEHHOCTH
MOXHO OLICHUTbH ITOJIOKUTEIHHO.

KioueBble cioBa: TpecTyIluieHHE, YroJOBHOE TIPaBO, OOBEKT NPECTYIUICHHS, IIMHOHAX, TOAPHIBHAS
JesITEeNbHOCTD, HAIMOHAJIbHAsL 0€301aCHOCTh, TEPPUTOPHATIbHASI IEIOCTHOCTh M HEIPHUKOCHOBEHHOCTb.
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ON THE SITUATION AND CERTAIN ISSUES OF APPROXIMATING THE
LEGISLATION OF UKRAINE ON PAYMENT SYSTEMS TO THE
EUROPEAN UNION LEGISLATION

Anastasia S. Kovalchuk,
Yarodav Mudryi National Law University,
e-mail: oh_stacy @ukr.net

Abstract. The article highlights the results of research on issues related to determining the state and problems in
the field of approximation of Ukrainian legislation on payment systems to that of the European Union. It is
emphasized that in legal science thereis avariety of approaches to understanding the concept of "approximation of
national legislation of Ukraine on payment systems to the EU legidation." Within the context of the European
integration processes, the main purpose of approximation of the national legislation of Ukraine on payment
systems to the EU legislation is to eliminate fundamental differences in the legal regulation of payment services,
create uniform basic approaches to its operation and ensure their protection.

Keywords: approximation of legislation, EU acquis, EU-Ukraine Association Agreement, harmonization of
legidlation, integration of legislation, legislation on payment systems, National Bank of Ukraine, payment system,
payment service, unification of legisation.

The relevance of the topic of this article is determined by the need in clarifying the situation with fulfilment
of the obligations taken by Ukraine in the context of the European integration processes in the field of payment
systems legal regulation under intensifying globalization and economy internalization, as well as accounting for
the tendencies stemming from the world economic crisis and the unfavorable consequences of introducing
quarantine restrictions due to the spread of COVID-19. A clear outline of the current problems of approximating
the Ukrainian legidation on payment systems to that of the European Union and determining the ways to
overcome them is a token of addressing to the urgent issues in law enforcement as well as a means of forming a
transparent and clear modern market environment for rendering payment services at the level of the current
international standards.

Previous research of the problem. The issues of harmonizing the national legislation of Ukraine with the EU
legidlation both in genera and at the level of specific branches have repeatedly become the subject of different
research. Accordingly, they are in the field of vision of both representatives of individual legal sciences and
specialists in the genera theory of law. The issues of defining the notion, the peculiarities in organizing and
operation of payment systems in the European Union and Ukraine, the specifics in the international and the
Ukrainian payment services markets organization are studied not only by practicing scientists but are also part of
scientific interest for specialists in economic theory and political studies. Such topics were extensively studied in
the works by Alisov E.O., Anistratenko O.0., Muzyka-Stefanchuk O.A., Litoshenko A.V., Pozhydayeva M.A,
Salo SM., Stoyan V.I., Trubin 1.0., Tsymbaliuk 1.V., Chechulina O.O., Yuschishyna L.O., Yamkovyi V.l., et al.
In their maority, the scientific publications dwell on the problems which are of applied character, the ones related
to individual aspects of payment systems operation as a component of the national banking system, or they
highlight the specifics in the contents of individual legal acts of the European Union | egidation, while no attempts
at carrying out a wholesome, comprehensive research in peculiarities of approximating the Ukrainian legislation
on payment systems to that of the EU have been made so far. Thisis seen as one of the reasons for implementing
the foreign experience in Ukraine without sufficient critical thinking and prognostication of possible consequences
for the national economy, including its economic security.

Considering the mentioned above, the goal of this article is actuating the issue of adjustment of Ukrainian
national payment systems legidlation to that of the EU, as well as delineating certain theoretical problems in this
area and search for ways to overcome them.

Main material exposition. Since the time of Ukraine’s signing the Partnership and Cooperation Agreement
with the European Union and its member statesin 1994, the integration plays the determining role in political and
economic life of the state, it is a component to be considered in making strategic decisions in the issues of forming
the state [1]. The adherence to this course is clearly observed in the signed Agreement on Association between
Ukraine, on one side, and the European Union, the European Atomic Energy Community and its member states on
the other side (hereinafter the Association Agreement) [2]. As a result, Ukraine has undertaken to carry out
harmonization of the national legislation with the EU acquisin many areas, financial servicesincluded.
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In this context, it is needed to take into consideration a wide range of theoretical and applied problems
linked with implementation of such obligations due to the fact that harmonizing different legal systems is a
complex and long-term process. These peculiarities of the process were accentuated on in various publications.
This specifics is addressed to, among other researchers, by Chabah O.M. [3, 49], Shemshuchenko Yu.S. [4, 35],
Shnyrkov O.O. [5, 137], Yamkovyi V.l. [6, 33] et a. As lzarova 1.O. stresses, the research linked with
harmonizing in various branches of juridical science have greatly intensified in Ukraine lately, but the contents of
the “harmonizing” as a legal category remains controversial [7, 109].

In this context, a separate problem is the lack of unified understanding of the correlation between similar
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terms of “approximation”, “harmonization”, “rapprochement of the Ukrainian legislation with that of the EU”,
“integration”, “unification”, etc. This issue is also accentuated on in the works by Ordulya E.Ye. [8, 11], Kubko
Ye.B. [4, 20], Mischenko A.V. [9], Yakoviuk I.V. [10, 34] et d.

The authors support the position by Tryhlib K.O. who justly pointsto the fact that terminology as one of the means
of juridica techniques is of next to the chief importance in formulating the texts of regulating-and-legd acts, while
terminological inconsstencies lead to collision of norms and erroneous decisonsin legal practices. Her thought about the
connection between the unification of the applied terminology and the harmonization (adaptation) of Ukraine’s legislation,
in particular to the European law [11] is dso worth attention. Indeed, due to incoordination in terminology, the process of
different legd systems agpproximation dows down and complicates, obstacles arise in understanding the ways of
overcoming the collisons and determining the directionsin lawmaking.

This verbal diversity is vividly reflected in a given by Tarasov O.V. example of the terms and expressions
used in the Agreement on Association of Ukraine with EU that denote the same or similar phenomena: “adapting”
(preamble, art. 1, clause 2, para. d); art. 53, cause 2, para. a), and others), “approximation” (art. 59, cause 1, para.
c); art. 64, clause 1; art. 66, clause 4 and clause 11; art. 67, clause 2, art. 70, clause 3; art. 84 and others),
“rapprochement” (art. 56; art. 352; art. 403; art. 405), “coordination” (art. 57, clause 3), “attaining of
correspondence” (art. 56, cause 1), “bringing legislation in correspondence” (art. 56, clause 5), “implementation of
the corresponding international standards at the national level” (art. 387, clause 1, para. b)), “implementation”
(preamble; art. 8; art. 11, clause 1 and clause 2, para. a); art. 12; art. 16, clause 2, para. i); art. 20 and others),
“harmonization” (art. 347, clause 3; art. 405) and others [12, 30-31].

In the Guiding Principles for Ukrainian public management concerning the approximation to the EU law, it
is aso accentuated that the Association Agreement and various political documents contain such notions as
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“harmonization”, “leveling”, “rapprochement”. The obligation is laid on Ukraine “to gradually make internal
legislation compatible”, “to adapt its legislation”, “to bring its legislation in correspondence”. It is noted, in
particular, that in the light of academic research, all these terms should be distinguished to ensure the
correspondence of draft laws to the Association Agreement because most of these terms are interchangeable [13].
Nevertheless, in practice the mentioned distinguishing and matching has not been accomplished up to now. In the
course of the issuing scientific discussion, different positions based on the vision of the stated problem by different
scientists have been expressed, but the final solution has not been achieved yet, which stipulates a need in further
scientific research and broadening the discussion of thisissue.

In Medvedyev’s Yu.L. opinion, it is quite natural that such abundance of terms stipulates the need in a
precise clarification of their meaning, defining the differences between them and the expediency of their usage in
national regulating-and-legal acts [14, 54]. This vision clearly justifies the need in further scientific research to
overcome the current terminological inconsistency and confusion, cals for development of general theoretic
approaches to understanding specific scientific categories. This is determined by the needs of law enforcing
practices in terms of their matching and interpretation, as well as setting the directions and limits of law-making
activities. Only through a clear understanding of the goal, the directedness and the essence of the integration tasks
undertaken by Ukraine is their fulfilment possible, including in the area of legal regulation of payment systems, as
well as forming favorable conditions for functioning of the national payment services market.

Undergtlanding of the significance and urgency for solving the issue in question is gpplicable not only to Ukrainian
scientigs and practitioners. European specidists are dso interested in studying this phenomenon. For the European science,
this issue has its own higtory. Thus, as early as the period of the European common market formation, Monaco Riccardo
wrote, considering the difficulties in harmonizing the national legislative systems, that “we have explained what the
approximation of laws is composed of: to “approximate” certainly means to make a standard approximately similar to another
gandard taken asamodd. Nevertheess, it may so hgppen that in aparticular case some different member sates do not have a
rule which meets the Common market requirements extensvely, so that the model whereof we might draw the ingpiration for
the appeasement work could not be established in any possible way” [15, 568]. This is to say that even nowadays the issue of
removing the discrepancies between legd systems of both individud EU member gates and the nationd legd systems and
that of the European Union itsdf cannot be conddered as ultimatdy settled. It remains topica up to now even despite this
phenomenon’s repeatedly becoming an object of scientific interest in the context of European integration.
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For instance, Matgorzata Paszkowska and Krzysztof Czubocha accentuate on the link of Directives with the
phenomenon of harmonization. They believe that the main goal of the directives is not unification of law, but
rapprochement of legidation (legisation harmonization) [16, 130]. That is, these authors, in fact, identify
harmonization with legislation rapprochement.

Considering the issue on the theory and the concepts of forming the EU in the context of the Polish
integration policy, Beata Master singles out the notion of “harmonization” as one of the components of
approximation, integration. Nevertheless, apart from mentioning that in the European research harmonization is
associated mostly with law, the author does not go into a detailed analysis of this phenomenon [17, 26, 270].
Nevertheless, this does not mean that no attempts have been made to elucidate the peculiarities in legislation
harmonizing as alaw phenomenon in scientific works.

In particular, Piotr Sylwestrzak views harmonization as a special way of unification of ties between legal
systems. Depending on a number of criteria, he distinguishes the following types of harmonization: 1) hard and
soft; 2) direct and indirect; 3) complete, optional, partiad, and minima [18, 21-22]. The above attests to
considerable attention to the issue in question, the topicality of which does not diminish with time and
demonstrates certain achievements in this area that reflect the results of scientific research of many years and
scrupulous law-making work.

At the same time, it is impossible to think that the problem has got its ultimate solution. Thus, Uros
Cemalovié points out the difficulties in distinguishing the notions of “approximation” and “harmonization” of
national legal systems, which gave rise to an important theoretical problem, and can complicate the defining of the
most important intentions of the European legislative body in this area. He accentuates, in particular, on ambiguity
of the rapprochement concept in the Agreement on Founding the European Community where different terms are
used, and reasonably raises the issue of a possible hierarchy of the notions of “coordination”, “harmonization”,
“integration”, and “coexistence” [19, 242]. That is, the problem of terminological ambiguity is not only of national
relevance, but is also linked with internationa relations, enters the international level of lega regulation,
represents the need in forming a coordinated international, supranational law order. This stipulates the need in
further scientific research in order to develop a clear model of harmonizing national legislation systems with the
European Union legidation, to form a genera theoretical concept of harmonizing national |egislations, which will
be adapted to strategic European integration processes.

In this case, it is possible to speak of the experience of both individual countries gained in the process of
forming the European Union and the accumulated practices of the EU bodies in al the years of its existence. This
issue relates both to the newly accepted EU members and to drafting corresponding agreements on association
with the states that share common European civilization values or are targeted at close cooperation with the united
Europe through forming free trade zones. To be more precise, the agreements with such states as the Republic of
Poland [20, 2], the Republic of Georgia[21, 4], Jordan [22, 3] and others are meant. And while for the countries
with the continental system of law this work is easier in terms of common theoretical foundations determined by
the peculiarities in the history of the European law evolvement, for the countries with a different legal traditions
such work is painstaking. Such a situation gets even more complicated due to considerable differences in
economic, culturd, political areas, etc. Nevertheless, the gained experience is worth consolidation, all-sided study
and proliferation even if it attests to a rather slow dialogue between “cultures and civilizations” [23, 96, 119-122],
because it facilitates overcoming the inconsistencies concerning both the theoretical component of the integration
processes and concerning law-making and law enforcement practices in this respect.

In this context, is seems expedient to mention Kuznetsova’s N.S. point of view, who believes that the terms
“harmonization”, “unification”, “adapting”, “approximation” when matched are often used as the same notion,
abeit each having its peculiarity considering the etymological meaning of the term itself, as well as the
peculiarities of its usage in practice [24, 67]. Omelchenko A.V. keeps to the same position pointing out that such
notions as “legislation adaptation”, “legislation harmonization”, “legislation implementation”, “rapprochement of
legislation” reflect in essence the same phenomenon, but are used to define different means and different levels
(degrees) of legal systems’ approximation [25, 366]. From these methodological positions, let us view the
peculiarities of approximating the national legidation of Ukraine on payment systems to the EU acquis.

The term “approximation” refers to financial services in the art. 133 of the official English text of the
Agreement on Association of Ukraine with EU [26]. In the official Ukrainian variant of this agreement this term
denotes ensuring a gradual bringing up of the current law and future legidation of Ukraine to conformity with the
EU acquis [2]. In the Guiding principles for Ukrainian public management concerning approximation to the EU
law, it is aso stressed that one of the most important requirements set by the Association Agreement is
rapprochement of the Ukrainian legislation to that of the EU. This is not new, for Ukraine was aso obliged to
harmonize its legal order with the EU legidation in accordance with the previous Cooperation and Partnership
Agreement. Nevertheless, the extent of rapprochement provided for nowadays is unprecedented and exceeds
greatly what was provided for by the Cooperation and Partnership Agreement [13, 9].
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Yet, the phrase “will be gradually made compatible with the EU acquis” present in the English text of art.
133 of the Agreement on Association of Ukraine with the EU [26] can be translated in Ukrainian as “will gradually
become similar to the EU legislation”. The adjective “compatible” can be translated as “consistent”, “consonant”,
“similar”. That is, such obligation is possible to be perceived just as a need in ensuring compatibility of the
National legidation of Ukraine to the EU acquis, which supposes the absence of insurmountable controversiesin
legal regulation. Therefore, the provisioned extent of correlation will be somewhat lower, which denotes a less
categorical demand concerning unification of different legal systems.

Still again, at such approach there is no correlation between the essence of obligation and the specifics of the
mode to implement it. In this case, attention should be paid to the content of art. 2 of the Supplement XVI1I to the
Agreement of the Association of Ukraine with EU, which sets out the main principles and obligations concerning
the regulating-and-legal approximation. It is provisioned, in particular, that the norms of the legal acts specified in
Appendices XVI11-2 — XVII-5 are binding for the Parties according to horizontal adaptation and procedural norms
provisioned by Appendix XV1I-1 and to the specific agreements provisioned by Appendices XVI1-2 — XVI1I-5. The
Parties undertake to ensure complete and full implementation of these provisions. Noteworthy, if a legidative act
isan EU Regulation or an EU Decision it should become, as such, a part of the national legidation of Ukraine; if a
legidlative act is an EU Directive, the competent bodies of Ukraine retain the right of choosing the form and the
mode of its implementation [27].

At the same time, Appendix XVII-2, “The Regulations to be Applied to Financial Services” of Appendix
XVII to the Agreement on Association of Ukraine with the EU contains special adaptations for each individual act,
which are given in the table below.

Table 1.

The provisions of the European Union acts to be applied to | The schedule of fulfilling the obligations

areas covered by the approximation regulation
Directive 98/26/EU by the European Parliament and the | The provisions of the Directive are to be
Council of May 19, 1998 on residua settlements in payment | implemented within 6 years following the date
systems and securities settlement systems of entry into force of this Agreement

Directive 2009/44/EU by the European Parliament and the | The provisions of the Directive are to be
Council of May 6, 2009 which introduces changes to Directive | implemented within 6 years following the date
98/26/EU on residua settlements in payment systems and | of entry into force of this Agreement

securities settlement systems and Directive 2002/47/EU on
financial security for related systems and credit claims
Directive 2007/64/EU by the European Parliament and the | The provisions of the Directive are to be
Council of November 13, 2007 on payment services in the | implemented within 5 years following the date
national market, which brings changes to Directives | of entry into force of this Agreement
UA/EU/Appendix XVII-2/ua 10 NeNe 97/7/EU, 2002/65/EU,
2005/60/EU and 2006/48/EU and repeal s Directive 97/5/EU.

Moreover, according to para. 2 of Section II of the All-state program for adapting the legislation of Ukraine
to the European Union legislation, adaptation is defined as the process of bringing the laws of Ukraine and other
regulating-and-legal actsin line with the acquis communautaire [28]. That is, considering the mentioned afore, it is
possible to state that specifics of harmonizing the national legidlation of Ukraine on financial services with the EU
acquis isto a greater extent characteristic of adaptation than of approximation. It is noteworthy that this process is
unilateral due to the fact that mutual coordination of the EU acquis and the national legislation of Ukraine is not
provisioned. A variahility of possible actionsin this case is not provided for.

It should be noted that one of characteristic features of adapting the legidation of Ukraine to that of the
European Union is the need in carrying out comparative legal research on correspondence of Ukrainian legidation
to the European Union acquis in priority areas. To the latter, banking law and financial services were referred,
which was provisioned by Section V of the All-state program for adapting the legislation of Ukraine to that of the
European Union [28]. As Mischenko S.V. notes, the development of payment systems in Ukraine evolves
according to international practices and, generally, corresponds to European approaches to regulating of pay ment
systems and non-cash payments instruments [29, 27].

Generally speaking, the authors do not mind such position, because it corresponds to the current matter of
things. Otherwise, Ukraine would not be able to support the necessary economic ties with its strategic partners and
carry out international trade first of with the European Union. To ensure a due level of international economic
cooperation, to form conditions for unobtrusive movement of financial resources and investment activity, the
necessity of thiswork for the state is indisputable both in strategic and tactical sense.

The main strategic goal of harmonizing the national legislation of Ukraine on payment systems with that of
the EU should be not aspiration for smple mechanical incorporation of corresponding European directives into
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Ukrainian regulating-and-legal acts, but a due legal support of formation and functioning of the national payment
environment integrated with the European economic zone. To attain this it is necessary to detect possible
collisions, primarily principal differences in legal regulation of payment services, formation of unified basic
approaches to their operation and securing their protection.

To this effect, the National Bank of Ukraine presented in June of 2019 the Concept of the new model of
legidlative regulation of payments market and money transfer [30]. The most significant tactical step in this
direction, though, was the adoption on June 30, 2021 of the Law of Ukraine “On Payment Services”. In the
explanatory note to the law, the collective of authors points out that the Law currently regulates only one type of
payment services — financial service of money transfer which means the movement of a certain sum of money in
order to be accounted to the payee or to be handed out to them in the cash form. The Law of Ukraine “On Payment
Services” is aimed at implementation of the corresponding EU Directives’ provisions and introduces nine types of
payment services, seven of which being financial payment services, while two — non-financial, which are
becoming widespread in EU states and need separate regulating, namely:

1) services on crediting cash to customers’ accounts, as well as all services related to opening, servicing, and
closing of customers’ accounts (except online wallets);

2) services for withdrawal of funds from user accounts, as well as all services related to opening, servicing,
and closing of customers’ accounts (except online wallets);

3) services for payment transactions with the user’s own funds from account to the user’s account (except
online wallets), including:

a) credit transfer;

b) debit transfer;

c) other payment operations, including the use of payment instruments;

4) services for payment operations from/to a customer’s account (except payment operations with digital money) on
condition that funds for the payment operation are debited to the customer on conditions of credit, including:

a) acredit transfer;

b) adebit transfer;

c) other payment operations (including those with the use of payment instruments);

5) servicesfor emission of payment instruments and/or acquiring of payment instruments,

6) services for money transfer without opening an account;

7) services for emission of digital money and payment operations with it, including opening and servicing of
digital wallets.

2. To non-financia payment services pertain:

1) servicesfor initiating a payment operation,;

2) services for providing information from accounts [31].

To conclude, it should be borne in mind that very soon Ukraine will have to test in practice the ability of the
new law to ensure necessary conditions for economic European integration and the possibility of large-scale
improvement of the national financial services area involving, among other things, payment environment
modernization, adapting it to current world challenges. In this process it will be needed, on the one hand, to
harmonize the inner national legislation acts with the provisions of the new legidative act, to develop new forms
and methods of payment services area management, to detect and eliminate possible collisions while, on the other
hand, to maintain monitoring of correspondence of the carried out reforms to the spirit of the EU acquis. The
foundations for these processes are long-term ties between Ukraine and the European Union in economic, political,
and other areas that are manifested, among other things, through the Eastern Partnership policies and due
fulfilment of obligations undertaken in accordance with the Agreement on Association between Ukraine from one
side and the European Union, the European Atomic Energy Community and their member states on the other side.
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O cOCTOSTHMM U HEKOTOPBIX BONPOCAX COJIMKEHNS 3AKOHOAATEJILCTBA Y KPAUHBI 0
IUIATEeKHBIX CHCTEMAX € 3aKOHOoAaTe1bCcTBOM EBponeiickoro Coro3a

KoBanbuyk Anacracisi CepriiBua, e-mail: oh_stacy@ukr.net
HarioHabHOT0 I0pUAMYHOTO YHiBepcuTeTy imMeHi SIpociaBa Mymporo, Ykpaina

AHOTaNMs: B CTaThe OTOOPa)KEHBI PE3YNbTaThl MCCIEIOBAHMS BOIIPOCOB, CBSI3aHHBIX C ONPEAEICHUEM COCTOSHUS
U ipoGJieM B 00J1acTH COMMKEHNST YKPAaUHCKOTO 3aKOHOATEIbCTBA O MUIATEKHBIX CUCTEMaX € 3aKOHOIATEIbCTBOM
EBpomneiickoro Coro3a. [loguepkuBaercs, 4yTO B IOPUAMYECKON HayKe CYIIECTBYET MHOXKECTBO IIOJXOJO0B K
IMOHMMAaHHUIO IIOHSTHS «COJIMKEHUE HAaIlMOHAJIBHOI'O 3aKOHOAATCJILCTBA praI/IHI)I O INIATCXKHBIX CHCTEMaX C
3akoHoHarenbcTBOM EC». B KOHTEKCTe €BpOMHTErpallMOHHBIX TPOLECCOB OCHOBHOHM WENbIO CONMKEHUS
HAI[MOHAIBHOTO 3aKOHOJATEeNhCTBA YKpPaWHBI O IUIATE)XHBIX CHUCTEMax C 3akoHojaTtenscTBOM EC sBmseTcs
YCTPAaHCHUEC NPUHOHUIIHAIBHBIX paznnqnﬁ B IIPAaBOBOM PETYJIUPOBAHUMN IUIATCKHBIX YCIYyIr, CO3JaHUC CIANHBIX
0a30BBIX MOIX0A0B K X (PYHKIIMOHUPOBAHHIO U O0ECIICUEHHIO 3aLHUTHI.

KuaroueBble cioBa: cOmmkeHue 3akoHoaarenbcrBa, acquis EC, Cornamienue o0 acconumaruu Mexay EC wu
YkpauHOH, TapMOHM3ANHS 3aKOHOAATEIhCTBA, HHTErPaIlysl 3aKOHOIATENLCTBA, 3aKOHO/IATEILCTBO O IUIATEIKHBIX
cuctemax, HamuoHanpHBIN OaHK YKpawHbBI, IUIaTEXKHAass CHUCTEMa, IUIATEXHBIE YCIIYTH, YHH(pHUKAIMS
3aKOHO/IATEIHCTRA.
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INSTITUTE OF "TESTING":
THE EXPERIENCE OF SOME FOREIGN COUNTRIES

Harehyn Muradian
Odesa State University of Internal Affairs Odesa, Ukraine
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Abstract: The article examines the experience of some foreign countries in terms of the regulation of the
institution of testing in criminal law. Attention is focused on the fact that the criminal legislation of many countries
defines a large number of names of the analyzed ingtitution. It has been established that the terminology used by
the legidator in different countries in relation to ingtitutions, which, in their degree and content, are types of
conditional non-application (non-fulfillment) of the punishment imposed by the court, are also quite different. €
You can aso do it with good health. The experience of such countries as England, USA, Sweden, Germany,
France, Lithuania, Belarus has been studied. It has been determined that the peculiarity of the individualization of
the application of the boundaries of the probationary period is that, in accordance with the properties of the
convicted person, the probationary period can be established only in relation to a part of the punishment imposed
by the court, it can last only a few months, it can change, depending on the behavior of the convicted person asin
the direction of reduction, and in the direction of increase, which is not provided for by domestic legislation.

Keywords: ingitute of "trial", probationary lines, execution of punishment, release from punishment, serving
punishment, correctional pracess, convicted persons, probation, conditional suspension of punishment.

Y HampsMi TIPOTHIIT HETAaTUBHUM SIBUINIAM, III0 CIIPHYMHSIOTH TIPABOTIOPYILICHHS B CYCIIUIBCTBI, Hallla Jep)KaBa
o0paja Kypc Ha FyMaHi3aIlii0 Ta JIeMOKPATH3aIlil0 KPUMIHAJIBHO-TIPABOBOI MOMITUKK. TakuM YMHOM, HAHBKJIMBIIIUMU
YMOBaMH TMOAANBINOI JEMOKpATH3allil CyCIIbCTBA, MOCITIIOBHOI peatizallii KOHCTUTYLIMHIX MPUHIINIIIB, 3aXHCTY TPaB 1
cBOOOJ] TPOMAISH € TIOCHIICHHS OOpOTHOM 3i 3JIOYMHHICTIO, YCYHEHHS IETEpPMIHAHTIB 3IIOYMHHOCTI, 3a0e3MeUeHHs
HIBUJIKOTO Ta TIOBHOTO PO3KPUTTS KPUMIHATIEHHX MPABOMIOPYIICHB Ta, SIK HACTIAOK, 3aXKCTy CYCIILIBCTBA.

'YMOBHE 3aCyIDKEHHS € OJTHIM 3 HAHOUTBII «MOJIOJMX) CIIOCOOIB BIUIMBY HA 3TIOUMHII 1 CTANIO PE3yIbTATOM €BOJIFOLLIT
THCTUTYTY TIOKapaHHs., 10 BUPA3WIIacs B TIOCTYIIOBIH 3aMiHi >KOPCTOKMX HOTO BUIiB M'SKIIIMMHU 1 IMBLTI30BAaHUMH.

KpuMiHanbpHO-TIpaBOBa TONITHKA BEITMKOTO YUCIa 3apyODKHUX KpaiH B OCTaHHI JECATHIIITTS CXHUJISUIAcS Ha
KOpUCTh allbTepHATUB I1030aBieHHS BOJi. Y 0ararboxX KpaiHax IIMPOKE 3aCTOCYBaHHS aJbTEPHATHBHUX
KPUMIHAJIBHO - TPABOBHX 3aXOJIB OKPIM I'yMaHITapHUX MIpKyBaHb 3aCHOBaHE HA IparMaTUYHHUX apryMeHTax
€KOHOMI{ BUTpAT Ha TIOPEMHE yB’I3HEHHS 1 HOr0o HACHIAKIB. Y 3apyOiKHOMY IpaBi iCHYIOTh KPUMiHAIBHO-IIPABOBI
IHCTUTYTH, 10 JIO3BOJSIIOTH peajbHO HE 3acTOCOBYBaTH Iepel0ayeHe 3a BYMHEHHS KpHUMiHAIIbHE
NPaBONOPYIICHHS MOKapaHHsI, a IPH HASBHOCTI EBHUX YMOB 3aMiHIOBAaTH HOTO 1HIIMMH 3aX0aMH KPHUMiHAJIBHO-
MPaBOBOTO XapakTepy. Jlo TakuxX IHCTUTYTIB MOXHA BIJHECTH I1HCTHTYT mpoOarlii Ta IHCTUTYT YMOBHOTO
3acy/pKeHHs (IHCTUTYT BUITPOOYBaHHS).

3aKOHOJaBUl aKTWU pI3HUX JIEpKaB MO-PI3HOMY TPAKTYIOTh IOPHIUYHY TNPHUPOJIY 1 3MICT I1HCTHUTYTY
BUNPOOYBaHHS (YMOBHOTO 3aCy/DKEHHS), ajie He JAMBITYMCH HA 1€ CTaTHCTHYHI JaHi CBiYaTh MpO HOTrO 3HAYHE
HOIIMPEHHS 1 PO ICTOTHE 301IBIICHHS 00CATY 3aCTOCYBAaHHS B JaHUH 4Yac. 3aKOHOJABEIb Nependavyac JOCHUTh
THY4YKY TIpOLeAypy NpU3HAYEHHS, B OCHOBI SKOI 3aKiajieHo Au(epeHIHOBaHnN CYIIIBCHKUHA MiAXiA, a TaKoX
IPOrPECHBHUN MEXaHi3M BHKOHAHHS HAa3BAHOTO 3aXOAy KPHMIHAJIBHO - MPABOBOTO XapakTepy. BBaskaemo, mio
(GYHKIIIO 10 KOHTPOJIIO 32 MOBEAIHKOI YMOBHO 3aCy/DKEHHX CIiJl PO3TIISIATH SK KPUMIHAIBHO - BHKOHABYY
JUSUTBHICTD, sIKa MPOTIKAE€ B paMKaxX KPUMIiHAIBHUX 1 KPUMIHAbHO-BUKOHABUMX IMPaBOBiAHOCHH. OUYEBUIHO, IO
e(eKTUBHICTh pealtizailii YMOBHOI'O 3acCy/DKCHHsS OaraTo B YOMY 3aJIeKUTh BiJ TOrO, HACKUIBKHA YITKO I
371aTOJKEHO 3JIHCHIOETHCS B pPaMKax Takoi KaTeropii 3acyKEHHX BHXOBHO-NPOQUIAKTUYHUHN BIUIMB 3 OOKY
KOHTPOJIIOIOUUX OpTaHiB, BiJl X KajpoBoro 3abesrnedeHHs Ta MpodeciiiHoro piBHs CIiBpOOITHUKIB. 3a3HaueHa
mpo0JieMa, Ha Halll TIOTJIsI, 00YMOBIIIOE€ HEOOXITHICTH ii camocTifiHoro Aociimkenns [ 6, C. 629; 2, C. 129].

JopeBomoniiiHi, paasHChKi, a MOTIM 1 BITYM3HSAHI BUCHI - KpUMiHaJiCTH 0arato MpPUBHECIH B PO3BUTOK
YMOBHOTO 3acCy/KeHHsI (iHCTUTYT BHUIPOOYBaHHS), NHpoTe, Ui OinblIoi €QEeKTHBHOCTI HE CJil HEXTyBaTH
3aKOPJIOHHUM JIOCBiJIOM 3aCTOCYBaHHS YMOBHOTO 3aCyJKCHHS, THM OuUIbIIe, 10 TPUBAIWUH Yac JaHWM 1HCTUTYT
PO3BHBaBCS B Pi3HUX KpaiHaX MO-pi3HOMY 3 MPUTAMaHHUMH HAI[lOHAIEHOMY 3aKOHOJABCTBY OCOOJIMBOCTSIMH, MTPU
YOMY JIaHUH Ipolec, He3BaKaloUH Ha AedKy riodamizawii i B mpaBoBiid cdepi, TpuBae, 0 0COOINBO BOAYAETHCA
HaBITh Ha MPUKJIAJI KOJHUIIHIX palsHChKUX peciyOiik. OTxe, BBaXKaeEMO, IO € HEOOXITHUM peTelbHE BUBUCHHS
HaAMOLIBI eEeKTHBHUX 3aKOHOJABUYMX KOHCTPYKIIH, SKi CTOCYIOThCS YMOBHOTO OCYJy B Pi3HHX JepiKaBax Jyis
BUKOPHUCTaHHs LMX HANpPAaLOBaHb B KPUMIHAJIBHOMY Ta KPUMiHAJIbHO-BUKOHABUOMY IpaBi YKpaiHU.
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Y KpuUMiHATPHOMY 3aKOHOAABCTBI OaraTboX KpaiH CBIiTYy BiJ3HAYA€ThCS BENWKA KUIBKICTh HaWMEHYBaHb
aHATI30BAHOTO 1HCTHUTYTY. TEpMIHOJOTA, sIKa BUKOPUCTOBYETHCS 3aKOHOIABIIEM PI3HHX KpaiH IO 1HCTUTYTIB, sIKi 3a
CYTHICTIO Ta 3MiCTOM € BHIaMH YMOBHOTO HE3aCTOCYBaHHS (HCBHKOHAHHSI) MPH3HAYCHOTO CY/IOM TIOKapaHHs, € TaKOX
JOCUTH pi3HOIO. LIi iHCTUTYTH OTpUMaK Ha3BY: «BiACTPOUYKA BUKOHAHHS TOKAPAHHS», IO PO3IISIAETHCS SIK OCOOTMBHUI
PeKUM BUKOHAHHSI TTokapaHHs! (DPpaHList); «yMOBHa BIICTPOUYKA MOKAPAHHSD, KA PO3IISIAETHCS SIK PABOBUE HACTIIOK
nisasg (HiveuanHa); «yMOBHE MokapaHHs (YMOBHE 3aCyDKEHH:) Oe3 3AiHCHeHHs HarTisiIy» sk Bu okapasHst (LLBerris);
«OpH3YMUHEHHS BUKOHAHHS TOKapaHHS Yy BWAI MO30aBJICHHS BOJI», SK ajbTEpHATHBHA Mipa MO BiHOIIEHHIO /0
no30aenenHst Bomi (Icmawist); «apoOaiisty K aJbTEpHATUBHUNA BWI TOKapaHHA (AHIIIS); OCyl 3 YMOBHUM
He3zactocyBaHHsM mokapanHs (KK bimopycii). B okpemnx kpaiHax BOHHM BH3HA4YarOThCS 1 sK TokapaHHs (DinmsHmis,
JlatBis), 1 SK 1HIII 3aX0[M KPUMIHATEHO-TIPABOBOTO Xapakrepy ([aHist), sk 3BimpHeHHS Bix nokapanss (Ectowis) [7, C.
174; 14, C. 28-31, 35-36; 11, C. 43-46; 219- 228; 16, C. 48-50; 12, C. 33-36; 8, C. 129.] HaBenena TepMiHOJIOTis TO3HAYAE
OlHE 1 Te X came: 3BUIBHEHHS OCOOW, sIKa BHHHA y BYWHEHHI KPHUMIHAJIBHOTO IPABONOPYIICHHS, HAa TIEBHUMA
BUMPOOYBAJIGHUI TEPMIH BiJ] BUKOHAHHS TOKapaHHS (2 B JESKHUX KpaiHaX - BiJl KPUMIHAIBHOI BiATIOBIMAIBHOCTI) 3
TpeA'sIBIICHHSIM 0 Lii€l 0coOM IIEBHUX BUMOT MOBEiHKH, HEBUKOHAHHS SKUX TSTHE peallbHe BUKOHAHHSI TOKapaHHs (a0o
NPHUTSTHEHHS IO KpUMiHAJIBHOI BiIOBIAAIBHOCTI).

IHcTrTyT TIpoOartiii 6IM3BKHIA 332 CBOEIO CYTTIO JI0 HII0YMX B YKpaiHi KpUMiHAJIGHO-TIPABOBHX 1HCTHUTYTIB
YMOBHOTO 3aCy/UKCHHS 1 BIICTPOYKHM BHKOHAHHS TOKApaHHS BAariTHUM JKIHKAaM 1 KIHKaM, SIKi MalOTh MAaJIOJITHIX
niteii [17, C. 380.]

[HCcTHTYT TpoOaIllii A0 TENmepimHBOro Yacy iCHye B 0araTtboX 3apyOiKHUX KpaiHax, BKIIOYAIOYM AHTIIIIO,
CIIIA, IIBeriro Ta ixmm. OTKe, IPONOHYEMO PO3TIITHYTH JIEAKI TIOJOXKEHHS peryiaMeHTallii iHCTUTYTY Tipobarii y
BKa3aHUX KpaiHax.

Awenis. TlpoOaist (cucrema BUNPpOoOyBaHHS) SIK 0COOJIMBA Mipa KpUMIHAJIBHO-IIPABOBOTO BILIMBY Ha 0COO0Y,
sKa BYMHHJIA 3]I0YWH, B AHrmii Brepme 3'sBunacs B 1809 p., konmu cyaai oTpUMaiy B CHITy CTaTyTHOTO IpaBa
MOJJIMBICTh HE 3aCTOCOBYBAaTH JO BHHHOTO MOKapaHHs, ane 3000B'A3yBaTH HOTO 3'SBIATUCS A0 CyOdy VIS
MOCTAHOBJICHHS TIPO HHOT'O BHUPOKY, SKIIO BiH He Oyae BeCTH ceOe BiJMOBIAHO IO BUMOT, SKi HOMY CTaBISTHCS.
OctarouHo 1ie#t iHCTUTYT odopmuBcs B 1887 pori y 3B's13Ky 3 mpuiHATTAM 3akoHy «lIpo BUTIpoOyBaHHS BHepIIe
3acyKeHUX». MU npuegnyemocsa 10 AyMku M. I'proHxyTa, KMl BBaXkae, IO LEH 3aKOH 3aKJIaB «... OCHOBU
Cy4YacHOi CUCTEMH YMOBHOTO 3acymxkeHHs ...» [3, C. §].

CranmapTHi MiHIMaTBHI TIpaBWiIa IOAO 3aCTOCYBaHHS 3aXOJiB, sIKi TOB'SI3aHI 3 TIOPEMHHAM YB’S3HEHHSIM
BU3HAYAIOTH TPOOAIlif0 SIK «yMOBHY BIICTPOYKY BUKOHAHHS ITOKapaHHS 3 PO3TAIlyBaHHSAM Ha [ 4Yac 3JIOYMHIL TTif
IHIVMBIAyTbHAN HATYIAT 13 320€3MCUSHHSIM HaJl HUM KepiBHUITBA a00 MPOBEACHHS BUIIPaBHOTO Kypcy »[4, C. 206].

HaBenene BH3HA4YeHHS B 3HAYHOIO MIpOI0 BIIHOCHUTBCS 1 JI0 MpoOallii B aHTIIMCHKOMY KPHUMiHAIEHOMY
npaBi. Haka3 mpo mpoOartii Moxe OyTH BUAAHUN TiIIBKH B TOMY BHIIAKY, KOJH TiICYTHUH BUCIOBUTH TOTOBHICTh
nigkoputics UM BuMoraMm. CyJ MOBHHEH PO3'SICHATH HOMY HACHiJKA HEBUKOHAHHS BCTAHOBJICHHUX y BHUPOKY
BUMOT a00 3/ifiCHEHHsI HOBOTO 3JI0YMHY. Y pa3i He3roJu MiJICYJIHOTO BiH MOXe OYTH MiJIaHUi OLIbII CyBOPHX
3ax0/1iB (BKIIIOYAOYN TEOPEMHE YB'S3HEHHS).

CLIA. Y CIIA pexum npobauii Buauk B mtati Maccauycerc B 1840 p. [lepuim B miii obnacti 6yB [Ixon
ABryct - mBenp 1 ¢inantpon 3 bocrona, skuit B 1841 p. BUCTYNHB B SIKOCTi MOPYYHTEINS 32 OAHOTO I'SHUIIIO,
NEPEeKOHABIIN CYyJ MPU3HAYUTH HOMiHaJbHUK mTpad B CyMi OJHOTO LIEHTa (B OIUIATy CYJAOBUX BUTPAT) 3aMiCTbh
3BHYAMHOr0 MOKAPaHHS - IOMIIIEHHS y «BUIIpaBHOMY 1oMmi» [5, C. 121].

YmoeHe 3acymxenns B CLIA perymioerbes sk deaepanbHuM 3akoHOAaBcTBOM, Tak i KK Bcix mirariB. Y
JISIKUX IITaTax MmpoOallis HEMOXIIMBA, SIKIIO € CYJAMMICTh a00 SKIIO HE BiJAIIKOJOBAHI BCi CYJOBI BUTPATH, a
TaKOX IependadeHe nokapaHus He nepesuulye 10 pokiB mo30aBiIeHHs BOJI.

[Ipu mpu3HadeHHi mpodarii Cyq BpaxoBy€ XapakTep 3J04YHHY, OOCTaBHHHM HOro BYMHEHHA, Oiorpadiro
00BHHYBaueHOr0. 3a00POHEHO 3aCTOCOBYBATH MPOOAIlil0 B pasi, KOJM CyJ BUHOCHTH BHPOK 3a OUIBII HIK OJUH
37I0YMH 1 TPU3HAYAE TMOKAPaHHS Yy BUIJLAI TIOPEMHOTO YB'SI3HEHHS 3a OyIb-sK€ 3 LUX 3J0YMHIB. B iHIIMX
BUIaJKax MpoOalis He Moxe OyTH Npu3HAueHa TIIBKK B Pasi, SKIIO LE «HECYMICHE 3 WIJISIMH NPaBOCYAIS
(HanpuKkIa, 3acy/pKeHnit OyB paHilie yMOBHO-OCTPOKOBO 3BUIbHEHH 1 3HOBY BunHUB 37104nH) [11, C. 135-136].

[Ipobariist - 11e He TLIBKH BUKOHAHHS YMOB, 3aIPOMIOHOBAHUX CYJIOM 3aCyJDKEHOMY, aje 1€ 1 Harjsil 3a HUM
3 00Ky ciryk0u mpobariii. €auHoi ciry:x6u npooariii B CILIA Hemae, HepiaKo 10 Ci1y)0y BUKOHYIOTH MOJIIEHCHKI,
HaIJIeH] IMUPOKUMH IIPpaBaMu, aX JI0 apellTy IMioMm4YHoro 0e3 opaepa.

AHai3 BHKJIAJCHOIO MaTepiaay CBIIYUTH Ipo 3arayibHy TeHuaeHiito y CILIA, BIOCKOHaIEHHS CHUCTEMHU
BUKOHAHHS Ipo0aLlii Ta KOHTPOJIIO 32 YMOBHO 3aCy/DKEHUMHM Ha BCiX PIBHSX, BKIIOYAIOYH 3aKOHOAABYHH.

Lgeyis. IlpoGauis Moxxe OyTH NpU3HAUCHA SIK CAMOCTiHHA KPUMiHAIBHO-IIPABOBAa Mipa B THUX BHIAJKaXx,
KOJIW CyJ Jiiijle BUCHOBKY, IIIO MOKapaHHA y BUIIAI mTpady HemoctaTHbo (ct. 1 rii. 28 KK). Pazom 3 Tum
npoOaris K KOMIUIEKC crieln(iYHuX 3aX0iB, MOXKE CYIPOBOKYBATH YMOBHO-JOCTPOKOBE 3BiIbHEHHS (CcT. 10 rI.
26 KK) [15, C. 215].
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Heo0xigHO BiA3HAYNTH, IO OCOOJIMBICTIO MIBEICHKOTO BapiaHTa MpoOallii Sk CaMOCTIHHOTO 3aX01y € Te, 0
BOHA MOXE IOEIHYBATHUCSA MO ITiJ10i HU3BKM KPHUMIHAILHO-IPABOBUX 3aXOJiB: BHIUIaTa mTpady, BHKOHAHHS
0E30IUTATHUX CYCHIIBHO KOPUCHUX POOIT, 3 KOPOTKOCTPOKOBUM TI030aBJICHHSIM BOJII - B TOW 4Yac SIK, HAIPUKJIAd, B
CIIIA omHouacHe mpu3HAYeHHs mpoOariii i Oyab-KOro mokapaHHs (1030aBieHHS BOJI, mTpady), CKOpiIIe,
BUHSTOK, HIX TTPAaBUJIO.

IIpoGariss MoXe TO€IHYBAaTHCS 3 TIOPEMHHM YB'S3HEHHSM, TPUBAIICTh SIKOTO CKIIaZla€ HE MEHIIe
YOTUPHAIIATH JIHIB 1 HE OUIbIIE TPHhOX MICAIIB. Y IMX BUIMAJAKaX HE JOMYCKAEThCS NMpU3HAYCHHs mTpady abo
0e30IUTaTHUX CYCIiIBHO KOPUCHHUX POOIT.

CroinpHe Tpu3HAa4YeHHA Mpolarlii Ta 1mo30aBiieHHS BOJI JO3BOJSETHCA TUIBKH TOMI, KOJH e «0e3yMOBHO
HEOOXiHO, BPAaxOBYIOUM KpPUMIHAIBbHY 3HAYMMICTh 3JI0YMHY a00 TONepeHI0 3JIO0YWHHY isIIBHICTD
ooBunyBaueHoro »(ct. Il ri. 30 KK [Bemii).

Hineyuuna. Tacturyt ymoBHOTO 3acykeHHsa B Himewunsi 3'sBuBcs mumre B 1953 p. (WikaBo MOMITHTH, IO
B cycimHil 3 Himewunnoro kxpaini - ABCTpii - yMOBHe 3acymkeHHS Oymno 3akpirureno B 1920 p.) [9, C. 206].
Kpuminaneauit konekc ®PH 1871 poky B pemakuii 1975 p. 3Hae nBi GpopMu yMOBHOTO 3aCyPKEHHS: «yMOBHA
BiZICTPOYKa MPU3HAUYCHHS MOKapaHHD» 1 «yMOBHA BiICTPOYKA BUKOHAHHS MIOKAPAHHS ».

Ilepma dopma 3acTOCOBY€THCS JIHINE Yy BiTHONIEHHI HEMOBHOJNITHIX Ta 3a yMOBH, IO y CyIy HEMae
JIOCTATHIX JOKa3iB TOTO, MIO HETIOBHOIITHIN, BUHHWN y BYMHEHHI 3JI0YWHY, THUM CAMHM IIPOSBHB IIKiJ[THBI
HaXWIIH, sIKi O CITi/I BUNIPABIIATH 32 JIOTIOMOTOI0 MTOKAapaHHs y BUTJIsII T030aBieHHs Bojii. [Ipr3HadeHHs moKapaHHS
BIJIKJIAIA€THCS HA TIEPiO/] BUITPOOYBaIHHOTO TEPMiHY Bill 1 pOKy 10 2 pOKiB.

Ho npyroi ¢dopmi yMoBHOrO 3acymkeHHS (BIacHe mpoOarlii) cyau BOAIOTBCS TOMi, KOJMM BUHHHN
3aCyJKY€ETBCS 0 1030aBJIeHHS BOJIi Ha CTPOK 70 1 poKy (B BUHATKOBUX BHIAAKax - JI0 2 POKIB), 1 SIKIIO y CYAY,
BUXOJISTYH 3 0OCTaBHH CIIPaBH, € MiJICTaBH BBaXKATH, IO caM ()aKT MOCTAHOBIICHHSI BUPOKY JI0 030aBJICHHS BOJI B
JIOCTATHI Mipi 3JaTHUM TONEpeqUuTH BUYWHEHHS HOBUX 3JIOYHHIB 3acy/keHuM. llpu 1poMy BUHHOMY
NPU3HAYAETHCS BUIPOOYBANBHUI TEPMiH Bill 2 10 5 pOKIB.

Crnig 3a3HauuTH, IO PsSA TOJOXKEHb, IO BIIHOCITBCA JO M€l (JOPMH YMOBHOTO 3aCyJKCHHsI, Oyiu
3armo3n4eHi HiMEeIIbKUM 3aKOHOJIABIIEM 3 aBCTPIHCHKOTO KprMiHaIhHOTO 3aKkoHOmaBcTBa [10, C. 640], xoua 3 1938
1o 1945 p.p. ABcTpis po3rasganacs sk yacTiuHa HiMeaunam.

Ha namy nymky, mei (akT € CBIIUEHHSM TOTO, IO 1 «BEIHKI» JIEpP)KaBU 3 KOPUCTIO i ceOe MOXKYTh
BUKOPHCTOBYBAaTH KPUMiHAIBFHO-TIPABOBI i€l «Malnx» KpaiH.

AHami3yroun 3acTOCyBaHHA TNpoOarii B 3apyODKHHUX KpaiHaxX, HE MOXXHA HE BiJ3HAYUTH HACTYITHE.
HesBakatoun Ha Te, M0 IHCTUTYT mpoOamii BUKOPUCTOBYETHCS B 0ararboX KpaiHax, BCE K OCTaHHIM YacoMm
BiZIOyBa€eThCs BTpaTa JAOBIpU A0 CITy:kOm mpobdarii. Takuii cran cknases, Hanpukialn, B Aarmii i CIHA [9, C. 343].
[IpuunHOIO BTpaTH JOBIpH 10 LBOrO 3aX0y CTAJO T€, 10 Npodalis cTaja IHUPOKO PO3MOBCIOKEHUM 3aC000M, B
Toi 4ac sik (iHaHCyBaHHS M€l CIyKOM 1 YHMCENBHICTH il TepcoHaly cKopodyBaiucs. Y OUIBIIOCTI BHIQJIKIB
NPaBOMOPYIITHHUKH, sIKi MepeOyBaroTh Ha PEXHMi MpoOallii, BUSBUIKACS Malo KOHTPOJIBOBAaHHMH, i X 0OOB'SI30K
3BOJIUBCS JIAIIIE JIO 3yCTPidi OJUH pa3 B MICSIb i3 CHIBPOOITHUKOM CITy>KOHM Tpo0ariii, o BUKJINKAIO HEMPUAHSATTS
niel Mipu mokapaHHs 3 OOKy rpoMajicbKocTi. Buiaerbcs oueBMAHMM, Ha Hall HOTJISA, IO HPU 3aCTOCYBaHHI
npoOarii HeoOXiJTHUM € MOKJIaIeHHsI Ha MPaBONOPYIIHHUKIB OLTBII JKOPCTKHUX 1 OOTSDKIMBUX 3000B'sI3aHb.

@panyisn. OcoOIMBICTIO KPUMIHAIBHOIO 3akoHoAaBcTBa DpaHuii € Te, M0 BHUIPOOYBAHHIO HAAAETHCA
CaMOJOCTaTHE NPABOBE 3HAYEHHS, OCKUIBKM 32 00CATOM NPHUMYCY 3aKOHOJABELb PO3IJIAae BUIPOOYBAaHHS SIK
0coONMBHI pPEXUM BUKOHAaHHS TMOKapaHHs. BigcTpouka BUKOHAHHsS TOKapaHHS 3 PEXHMOM BUNPOOYBaHHS Yy
®paHIlii BCTAaHOBIIOEThCS HA TepMiH B 18 MicsiiB 10 3 pokiB. OTxe, 3aKOHO/IaBEIlb BUKOPUCTOBYE KaTETOPIIO
«BUNPoOyBaHH». [IpOTAroM icmUTOBOrO CTPOKY 3AIMCHIOETHCSA CYJOBHH KOHTPOJIb 32 AOTPUMAHHSIM OCOOOI0
MOKJIaJIeHNX O0O0B’S3KiB, MEPENiK SKUX BiJIIMOBIIHO J0 3aKOHY MOXe OyTH CYTT€BUM. Y TIOBHOMY 00cCs3i Iieit
nepenik nepeadadae 000B’ 30K 3aCyKEHOTO 3’SBJISITUCS 38 BUKIMKOM; HaJaBaTH iH(OpMAIIiIO0 PO 3MiHy CBOTO
MiCIsl TPOKUBAHHS, POOOTH, HABUAHHSA, NEPEMIILICHHS JI0 iHIIOTo MICIl Ha CTpok Oinbuie 15 ni0; 3aiiicHioBaTH
Oyap-sKy npodeciiiHy AisTIbHICTB; MPOJOBKUTH OCBITY a00 npodeciiiHe HaBYaHHS; TPOKUBATH B IIEBHOMY MiCIIi;
MiJIKOPATUCST 3aX0/IaM MEJIMYHOTO CIIOCTEPEXKEHHS Ta JIIKYBaHHS, a 32 MOTPeOM TOCHiTalli3allil; BHILIAYyBaTH
QITIMEHTH; BIIIIKOAYBATH MOBHICTIO a00 YacTKOBO 30WTKH, CIIPUYMHEHI 3JI0YMHOM; YTPUMATHCS BiJ KepyBaHHS
NEBHUMH BHJIAMH TPAHCIIOPTY; HE 3aiiMaTHCs IEBHUMH BUAaMu IpodeciiiHol AisnbHOCTI; He nepedyBaTu B MiCLsIX
NPOJIaXKy CIIUPTHUX HAIOIB, YTPUMATHUCS BiJl CIUJIKYBaHHS 3 MIEBHUMH 0CO0aMU (MTOTEPITIIMMH, CIIBYYaCHUKAMH
3JI0YMHY); He 30epiratd i He HOCUTH 30pOr0, BUKOHATH CYCIIBHO-KOpUCHI poboTh (Bix 40 mo 240 romuH) TOIIO
[11, C. 222-224].

VY xpainax CHJ/l kpuMiHanbHE 3aKOHOJABCTBO MICTUTh HOPMH, IO TepeAdavyaroTh 3BUIBHEHHS BiJ| BilOyBaHHS
TIOKapaHHs 3 BUIPOOYBAHHSM, SIKIIIO CYJI, BpaXOBYIOUN TSDKKICTh 3JI0YMHY, 0COOY BUHHOTO Ta 1HIINI OOCTABMHM CIIPABH,
Jiiize BUCHOBKY PO MOXJIMBICTH BHIIPABICHHS 3acyIDKeHOro Oe3 BinOyBaHHS IMOKapaHHS. Y LbOMY BHIAAKY BiH
MIOCTaHOBJISE 3BUIBHUTH 3aCyKEHOTO Bifl BiIOyBaHHS NPHU3HAYEHOTO MOKAPAHHS, SIKIIO TOH MPOTSArOM BCTAHOBJICHOTO
ICITUTOBOTO CTPOKY HE BUYMHUTH HOBOT'O 3IOYMHY 1 BUKOHAE TIOKJIa/IeHI HA HHOTO O0OB'SI3KHL.
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Taxoro poxy HopMH, 30kpeMa, B Kogekci Jlatsii (cT. 55), I'pysii (cT. 63-67), Azepbaiimxany (ct. Ct. 70, 71)
1 Kazaxcrany (ct. CT. 63, 64) iMeHYIOTBCS SIK yMOBHHI ocya. Binmnmosigao no KK Pecny6iku bimopych MOXKIHBO
SIK OCYJl 3 YMOBHUM HE3aCTOCYBAaHHSM IMOKapaHHs (CT. 78), Tak 1 OCy[a 3 BIACTPOUYKOIO BUKOHAHHS ITOKapaHHs (CT.
77). 3rigno KK VYkpainu yMoBHE 3acymXeHHS 1 BiJCTpOYKa BUKOHAHHS BHPOKY OO'€HAaHI B KaTeropito
«3BUIbHEHHSI BiA BinOyBaHHS MOKapaHHs 3 BUNpoOyBaHHSIM »(cT. 75-79). Crarrts 75 KK JlutBu 3actocoBye
MTOHATTS BIACTPOYKA BUKOHAHHS ITOKapaHHs, abo, mpooarris.

Jlumea. 3axononaseup B HoBomy KK He Tinbku 30epir HOpMH, IO PETIaMEHTYIOTh BiICTPOUKY BUKOHAHHS
nokapanHs (1po06ariio), aje i BIOCKOHAJIHUB iX B TOMY CEHCI, 1[0 PO3LIMPHB KOJIO 0Ci0, 10 SKUX BOHH MOXKYTh OyTH
3actocoBani [1, C. 202]. Tak, cr. 75 KK 3akpimieHo, mo oco0aM, HOKapaHWM MTpadom, apemroM abdo
M030aBIEHHSIM BOJI 32 OAMH a00 KiTbKa KPUMIHAIBHUX MPOCTYIIKIB, 3I0YMHH HEBEIHKOI THKKOCTI ab0 MEHII
TSDKKI YMUCHI 3JI0YMHU TEPMIHOM He OUTbIIe HiXK Ha TPH POKU a00 He OiNblie MIeCTH POKIB 3a 3I0YMHHU, BUNHEHI 3
HEOOEPEKHOCTI, CyJ MOXe BIJICTPOYNTH BUKOHAHHS NMPU3HAYEHOTO TOKApaHHS TPUBAIICTIO BiJl OTHOTO POKY IO
TphOX pokiB. [Ipu 1IbOMY Cy1 TOBHHEH MEpEKOHATHCS, 1110 € BCi MiJCTaBH U AOCSTHEHHS IIiNIel mokapaHHs 0e3
peanpHOro Horo BHKOHaHHA. Pa3oM 3 THUM, CyA CTaBUTh 3aCyPKEHOMY MPOTSATOM NEBHOTO TEPMiHYy BUKOHAHHS
KOHKPETHi 000B'S3KH.

Jo Takux 00O0B'S3KIB HaiexaTb: 1) BimMmIKOAyBaHHA ab0 3aria/pKyBaHHS 3alOAiSHOI 3JOYHHOM IIKOAW; 2)
BHOAQUeHHs Tiepes] MOTEePIUTM; 3) HaJaHHs IOTEPIIOMY JOTOMOTH B TIepioj HOro JiKyBaHHS; 4) HallpaBJIeHHS Ha
poboty abo peectparlis Ha Oip>ki Mpalli, HEMOYJIMBICTh 3MIHFOBATH MICIIe pOOOTH 0€3 3rof Cyay; 5) NPUCTYIUTH abo
TIPOIOBYKYBAaTH HABYaHHS a00 OTPUMATH CIEIiaIbHICTb, 6) MPOXOMKEHHS KypCy JIIKyBaHHS BiJl aJIKOTOI3MY, HAPKOMaHii,
TOKCHIKOMAHI1 Y¥ BEHEPUYHOTO 3aXBOPIOBAHHS (32 IMOMEPEIHBOIO 3OO0 3aCyHKEHOr0); 7) HEMOXKIIMUBICTD 3MIHIOBATH
MicCIle TIPOXKMBAHHS O€3 IMOIEPEIHBOI 3TOAM OpraHiB, SIKI BUKOHYIOTh BIJICTPOUKY IOKapaHHS; 8) Oe3oruiaTHa poOoTta
TpuBaticTio /10 300 roarH Ha rPOMAJICHKUX POOOTAX (32 MONEPEAHBOIO 3TOIOK0 3aCYIKEHOT0).

Slxmo mig yac BiICTPOYKYM BUKOHAHHS IMOKApaHHS 3aCy/UKCHHH BUKOHAB BCi 3000B'I3aHHSA, HE 3/IHCHIOBAB
MIPABOIOPYIIEHb 1 € MiJICTABH BBAYKATH, 1110 0c00a 3HOB HE 3pOOUTH 3JOYMHHHX JisiHb, TO CYJ, HIiCJIA 3aKiHYCHHS
TEpMiHy BiJICTPOYKH, MOKE B3araji 3BUIBHUTH MOTO BiJ MOKapaHHs. 3aKOHOAABYOI HOBEJIOIO, SIK BUAAETHCS, € 1
NPUINC 3aKOHOMAABIL, IO B TUX BHIIAJKaX, KOJM 3aCy/KEHUH BUKOHYE ITOKJIAJEHI Ha HHOTO 3000B'I3aHHS, aie
MpH [HOMY 3[IMCHIOE TMPABOMOPYIIEHHS, 3a SAKi WOMYy TpHU3HAYAINCS 3aXOAH aIMIiHICTpaTHBHOTO abo
JUCHIUIUTIHAPHOTO CTATHEHHSI, CYJl MOKE MPOJOBKHUTH TEPMiH BiICTPOUKH BUKOHAHHS TIOKapaHHS 10 OJTHOTO POKY.

binopycw. Tlepexonsun 10 aHami3y 3acyUKEHHS 3 YMOBHUM HE3aCTOCYBaHHSAM ITOKapaHHS 3a Komexcom
PecrryOnikn bimopycs [13], Big3Ha4mMo, 10 Ha BiIMiHY BiJ BITYM3HSHOTO 1 JESKWAX IHIIMX PO3TIISHYTHX BUIIE
KK, o6inmopycekuii KK o0rpyHToBaHO 00MEXye po3Cyl Cydy NpPH YMOBHOMY HE3aCTOCYBaHHs IOKapaHH:.
BiamosigHo no cr. 78 KK et 3axij KpuMiHaJIbHOI BiJIIOBIIaILHOCTI MOXKE OYTH 3aCTOCOBaHHI JI0 0COOH, sKa
BIIEpIIIE 3aCyIKeHa JI0 T030aBJICHHS BOJII Ha CTPOK IO ITATH POKIB ab0 J0 MOKapaHHS y BHII MOMIIIEHHS Y
JTUCIUIUTIHAPHY BICHKOBY YaCTHHY.

YMOBHE He3acTOCYBaHHsI ITOKapaHHs HEe Moke OyTH NpH3HA4YEHO 0co0i, 3aCYIDKEHIN 3a TSHKKWE abo 0coOIrBO
TSDKKUIA 31I09MH, IHO3eMHOMY TPOMAISIHIHY, 1 0001 6€3 TpOMajITHCTBA, sIKa He MPOYKUBAE TIOCTIMHO B KpaiHi.

[lo cTocyeTbcs ocoOu, sika BriepIile BYMHKIIA 3JI0YHH, 10 HE € TSHKKUM a00 0COOIHMBO TSDKKUM, MOXKIIHBO i
BUHECEHHSI OOBUHYBAJILHOT'O BHPOKY 0€3 MpH3HAYCHHS MOKapaHHs, SKIO CyJ0M Oy/ae BH3HAHO, IO BHACHIJIOK
TpUBaOi O€3/70TaHHOI TOBEIHKM IIICNIS 3JI0YMHY I 0c00a JI0Bela CBOE IPAarHEHHS N0 3aKOHOCITYXHSHOT
MOBEMIIHKA 1 3 ypaxyBaHHSM XapaKTepy 1 CTYNeHsS CYCHiIIbHOI HeOe3NeKH 3JI0YMHY 1 0COOM BHHHOTO HOTO
NoJanbllie BUMPABICHHS MOXJIMBE O€3 3acTOCYBaHHs IIOKapaHHsA, alle B yMOBax 3[iHCHEHHS 3a HUM
npodinaktuaHoro crocrepexenns (ct. 79 KK PB).

[lincymoByrouM 3a3HadyeHe, JOXOAMMO BHCHOBKY, IIO KpUMIHAJIbHE 3aKOHOJABCTBO JIEp)KaB
KOHTUHEHTAIbHOI €BpONM 3 PO3BUTKOM IHTETpAaLlifiHUX MNPOLECIiB Mae CTaBaTH Bce OLIbII YHi(iKOBaHUM.
BiamnosizgHo, BITUM3HSAHE KPUMIHAIBHE 3aKOHOJIABCTBO MAa€ HACIIIyBaTH JIEBUHA MO3UTHUBHHUN 3apyOiKHHUN JTOCBIJ
BiJIIpaBJIEeHHs] KPUMIHAJIBHOTO TPABOCYJ/ CTOCOBHO 3aCy/PKEHHX OCi0, BHUIIPABIICHHS SKHX € MOXJIMBHM 0O€3
i3ossii Bim cycminbeTBa. He3Bakaioum Ha Pi3HI ICTOPUYHI BUTOKHM, HampsiMH PO3BUTKY i pedopMyBaHHS
KPUMIiHAIbHO-TIPABOBUX THCTUTYTIB YMOBHOTO NMPHU3HAYEHHS Ta BUKOHAHHS IOKapaHHs B PI3HUX KpaiHax CBITY,
BUXIJIHOIO TPUHIMIIOBOIO TE30I0 € BHU3HAHHS YITKOI B3aEMO3AJICKHOCTI MiX e()EKTHBHICTIO KPHUMIHAJIBLHOIO
NpaBoOCyAJsl Ta CTYNEHEM YpaxyBaHHA OCOOMCTICHHX BJIAaCTHBOCTEH 0coOM 3acyIKeHOro Ha Oynb-skiil cramil
KPUMIHAIBHOTO TPABOCYIA. SIK TIO3UTHBHUEN JIOCBIJ| iHIIMX KpaiH CBITY CIiJi COpUAMATH Te, M0 3apyOiKHUI
3aKOHO/ABellb BUKOPUCTOBYE OyAb-iKi MOXJIMBOCTI IS JudepeHIiamii Ta IHIUBIAyali3amii 3acTOCYBaHHS
IbTEPHATUBHUX I10 BiJHOIIEHHIO A0 YB’S3HEHHS KPHUMiHAIBHO-NPABOBHX 3axofiB. Takui MigXiZ] MOSCHIOE
HasIBHICTB y 3apyOi’KHOMY 3aKOHOJIABCTBI JOCHThH 3HAYHOI KUIBKOCTI albTEPHATHB MO0 BU3HAYEHHS JOUIJIBHOTO
00cATy MpaBOOOMEKEHb 1 TEPMIiHY ICHMTOBOrO CTpOKy. [IpoOjema mpaBoOBOro CTatrycy 3acyDKEHOTO IIij 4ac
ICIIUTY TOB’si3aHAa i3 MPOOJIEMOI0 BH3HAUEHHS JOLUIBLHOTO 00csary mpumycy. CTyIiHb HOTO CyBOPOCTI Mae
BiZITBOPIOBATH OCOOMCTICHI BJIACTUBOCTI 3aCyIKEHOI 0COOM, CTYMiHb ii HeOe3MeyHOCTi Ui cychinbcTBa. Tepmin
«BUITPOOYBaHHSD» BUKOPUCTOBYETHCSI JIUIIIE JISSIKUMU KpaiHaMU CBITY (30Kpema, 1iei TepMiH 3acTocoByeThest B KK
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Opanuii). [Ipore 3aranbHOBM3HAHMM € Te, MO OyAb-sKi OOOB’SI3KM 3arajbHOrO Ta CIELIaJBFHOIO XapakTepy
CTaHOBJIATH 3MICT caMe BUIIPOOYBaHHS 3aCyHPKEHOI 0COOH MPOTATOM IEBHOTO Yacy. JJis ogHuX 1me BUIPOOYBAHHS
Oyzne monsraTv nuimie y (akTi 3acylDKCHHS Ta BUMOTH HE BUMHSITH HOBOTO KPUMIHAJIBHOTO MPAaBONOPYIICHHS
(MiHIMaNBHUH 0OCAT Kapy), JUTsl 1HIIUX, KPIM 3a3HAYEHOTO 00CATY KapH, BUNPOOyBaHHS mepeadavae HeoOXiTHICTh
MIEPETEPITA 3HAYHY KiJbKICTh JOJATKOBHX SK 3arajlbHUX, TaK 1 CHCIaJbHUX OOMEXKEHb, IIOB’S3aHUX i3
JOTPUMAaHHAM BH3HAYEHUX Cy/IOM 3000B’s13aHb. | HaBiTh BiAOyTH MpH3HAYEHE CYJOM MTOKapaHHs (3a3Buyail y Bl
rpoMaJickkux po0iT). B ocTaHHROMY BUIAAKy BUIIPOOYBaHHS € JOCHUTHh CYBOPHM 3a OOCSTOM Kapu KpHMiHAIbHO-
MIPABOBUM 3aXO0JIOM, a OTKE, K TaKHM, 1110 MOXe OyTH 3aCTOCOBAHUM JIO OCi0, SIKi BUMHUIIM HABITh TSOKKI 37I0YHHU
(3a IeBHUX MOM’SIKITYIOYMX 0OCTaBWH), a BiJIMOBIIHO, CIIPHSTHME CYyTTEBOMY CKOPOYEHHIO KUIBKOCTI yB’ I3HEHHUX.
Oco0nuBICTIO 1HIWBIAyami3allii 3aCTOCYBaHHA MEX ICIIUTOBOTO CTPOKY € T€, IO BiAMOBITHO JO BIACTHBOCTEH
3acyIKeHOi 0COOH, ICIIUTOBUH CTPOK MOKE BCTAHOBIIIOBATHCA JIMILE 110 BiJHOIICHHIO A0 YaCTUHH MPU3HAYCHOTO
CyIOM TIOKapaHHs, MOXXE€ TPHBATH JIUIIE JEKiJIbKa MICSIB, MOXE 3MIHIOBATHCS, 3aJIEKHO BiJ TOBENIHKH
3acymkeHoi ocobm sk y OiK ckopodeHHsA, Tak 1 B Oik 30umpmeHHs. Illo He mnepexbadeHO BITYM3HSHUM
3aKOHOJABCTBOM. Takuid MiJXiJl, MO-MepIlie, CBiIYUTE MPO AOCUTH MIHUPOKI MOXKIUBOCTI Ta po3cya cyay. [lo-mpyre,
e € e)SKTUBHUM 3aCOO0M CTUMYJIIOBAHHS BUITPABIICHHS OCOOM B OUTbIN onTUMaibHI TepMinu. [lo-Tpere, came
MOTOYHI 3MIHH B 0OCS31 MPHUMYCY, SKHH € CKIaJ0BOIO (OpMH KPUMIHAIBHOI BiIMOBiaIbHOCTI 0€3 peambHOro
BUKOHAHHS TIOKapaHHs, IO3BOJISIOTH IMOCTIHHO TPHUMAaTH 3aCy/KEHOTO B CTaHI 0COOWMCTOI BiAMOBITANBHOCTI, a
oTke, (OPMYJIOIOTh B 0COOM MOXJIMBOCTI CaMOKEPOBAaHOI BiJIOBIJANIbHOI MOBEMIHKH. Y MiJCYMKY BCE IIC
CIIPanboOBY€ Ha KOPHUCTh TyMaHi3allii KpUMiHAIBHOTO TPaBOCYAS Ta €KOHOMIIO KapHOI perpecii CTOCOBHO 0ci0,
SIKi MOXKYTh BUIIPABUTHUCS 0€3 130JISMi{ B/l CyCITiIbCTBA.
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NHCTUTYT «MCNIBITAHUSD): ONBIT HEKOTOPBIX 3apy0e:KHbIX CTPaH
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OI[CCCKI/Iﬁ FOCYILapCTBGHHLIfI YHUBCEPCUTCT BHYTPCHHUX AL, I'. O)lecca, YKpaI/IHa

AHHoTamus: B crarbe paccMaTpUBArOTCS OIMBIT HEKOTOPHIX 3apyOEKHBIX CTpaH B YacTH peTJaMeHTaIlluh
WHCTUTYTA HCOBITAHUSI B YTOJOBHOM 3aKOHOAATENbCTBE. BHUMaHUE COCPENOTOYEHO HA TOM, YTO B YTOJIOBHOM
3aKOHOJIATEIbCTBE MHOTHX CTPaH OINPEACISACTCS OOJBIIOE KOJUYECTBO HAMMEHOBAHWN aHAIM3HPOBAHHOTO
WHCTUTYTA. YCTaHOBJIEHO, YTO TEPMHHOJIOTHS, KOTOpas HCIOJb3YETCS 3aKOHOAATEJEM B pa3HbIX CTPaHax B
OTHOUICHUU MHCTUTYTOB, KOTOpBIE II0 CBOECH CTENEHU U COIEPKAHUIO SIBISIFOTCS BHUIAMU YCIOBHOTO
HENpPUMEHEHUS (HEBBIMIOJIHEHUS) HA3HAYCHHOTO CYJIOM HAKa3aHUs SBJISIOTCS TOXE JOCTATOYHO Pa3HBIMH. €
TaKoX JOCHTh pi3HOW0. MccienoBan ombIT Takux crpaH kak Axrmwms, CLHA, HIserus, ['epmanus, ®pannus,
JlutBa, benapycs. OnpeneneHo, 9To0 0COOEHHOCTHIO WHANBHYaTH3aINH TPAMEHEHUS TPAHUL] HCTIBITATEIHHOTO
CpOKa SBIIIETCS TO, YTO B COOTBETCTBUM CO CBOMCTBAMHU OCYXKIEHHOIO JIMLIA, WCMBITATEIbHBIA CPOK MOYKET
YCTaHaBJIMBAThCS TOJBKO IO OTHOUIEHHWIO K YaCTHM HA3HAYEHHOrO CYJOM HaKa3aHHWs, MOXET JJIMThCSA JIUIIb
HECKOJIBKO MECSILEB, MOXKET H3MEHSTHCSA, B 3aBUCUMOCTA OT IIOBEICHHS, OCYKICHHOIO KaK B CTOPOHY
COKpAILIEHHUS, TAK U B CTOPOHY YBEIMYEHHUSI, YTO HE MPEAYCMOTPEHO OTEYECTBEHHBIM 3aKOHOIATEIBCTBOM.

KiroueBble cj10Ba: MHCTUTYT «HCIIBITAaHHSA», UCIBITATEIbHBIN CTPOK, UCIIONIHEHMSI HAaKa3aHHsI, OCBOOOKICHUE
OT HaKa3aHUs, OTObIBAHWE HAaKa3aHWs, MCHPABUTEIbHBIM MPOLECC, OCYXKICHHBIC JIMLA, Mpodauus, yciIoBHAs
OTCPOYKa HAKA3aHUS.
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RETROSPECTIVE ANALYSIS OF THE DOCTRINE OF LAW ON
CRIMINAL LIABILITY FOR ILLICIT TRAFFICKING IN WEAPONS,
AMMUNITION, EXPLOSIVES IN UKRAINE
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Odessa State University Internal Affairs, Odesa, Ukraine
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Abstract. Choosing the dtate of research on the peculiarities of crimind liability for illicit trafficking in wespons,
ammunition, explosivesin Ukrainein different historical periods as the subject of this article - we must form an appropriate
methodologica approach to this study. First, we must keep in mind that the interdisciplinary nature of the problem of arms
trafficking significantly expands the boundaries of scientific research, which directly or indirectly should affect the state of
legal regulation of this area of public relaions. Accordingly, the issues of determining the boundaries of purely criminal
law regulation, clarification of the characterigtics of the subject of socialy dangerous acts, the list of crimindly punishable
acts, the appropriate amount of crimina liability, etc. were conddered as the subject of research in both crimina law
(criminologica) and crimina-procedurd (forensic) nature.

Keywords: illicit trafficking in weapons, ammunition, explosives, trafficking in weapons.

Axmyanvricms. OOWparOYud CTaH OCTiKEHHS OCOONMBOCTEH KPHMIiHAJIBHOI BiAMOBIZANBHOCTI 3a
HEe3aKOHHHI 00ir 30poi, 00HOBUX HpHUIACiB, BAOYXOBUX PEUOBHH B YKpaiHi B Pi3HI iCTOPUYHI MPOMDKKH 4acy y
SKOCTI IIPEIMETY AaHOI CTaTTi, - MAEMO C(OPMYBATH 1 BiAMOBITHMIA METOOJIOTIYHHHN MiAXiA Y MPOBEACHHI I[LOTO
nocmimpkeHHs. [lo-mepiie, MaeMo BpaxoBYBaTH IO MUKIUCIUIUTIHAPHUE XapakTep nmpodiemu o06iry 30poi 3Ha4HO
MIOIIUPIOE MEXI HAYKOBUX JIOCHIDKEHb, sIKi O€3MocepelHb0, a0 K OMOCEPEeNKOBAHO MArOTh BIUIMBATH HA CTaH
NPaBOBOTO PEryJIIOBaHHS 1i€i cepu CyCHUTbHUX BiAHOCHH. BiAmoBimHO, MUTaHHA MO0 BU3HAYEHHS MEX CYTO
KPUMiHAIbHO-TIPABOBOTO PETYJIOBAHHS, YTOYHECHHS XapaKTEPHUX O3HAK MPEIMETy CYCHiJIbHO-HEOE3MEeYHOTO
MSHHS, TIEpeNiKy KpUMiHANBHO-KapaHUX [isHb, JOIUIBHOTO OOCSATY KPUMIHAJIBHOI BiAMOBITANBEHOCTI TOIIO
PO3TISAATHCS Y AKOCTI IpeAMeTa JOCHTIKeHHS ¥ po00Tax SK KPUMiHAIBHO-TIPABOBOTO (KPUMIiHOJOTi9HOTO), TaK 1
KPUMiHAIbHO-TIPOIIECYANBHOTO (KPUMIHATICTUYHOT0) XapaKTepy.

Oco0MUBICTIO METOAOJIOTIYHOTO MiAXOLY € TAKOX T€, IO JaHe AOCIiIKEHHS CIPSMOBaHEe Ha BCTAHOBJICHHS
BUTOKIB Ta HANpPSIMKIB PO3BUTKY TEOpii KPUMIHAILHOTO IpaBa B OiNbII BY3bKiil cepi HiX chepa KpuMiHAITBHO-
NpPaBOBOTO PETYJIIOBAHHS HE3aKOHHOro 00iry 30poi, OOHOBHX TpuUMaciB, BHOYXOBHX pPEUOBHH SIK Taka.
[IporoHyeMo i3 ychbOro J0BOJII 0araTo 4YMCEILHOrO MEpPeiKy HAayKOBHX JIOCHIJDKCHbB, CIEIaIbHUX MyOsTiKaiii
BUOKPEMHTH JIUIIE Ti, B SIKUX BiJCTOIOBanacs (pO3BUBANIACA) HAYKOBA MO3UIIIS MO0 JOIIBHOCTI BUOKPEMIICHHS
y SIKOCTi caMOCTIHOTO 00’€KTYy KpUMiHAIBHO-TIPaBOBOI OXOPOHU — cdhepa HE3aKOHHOTO BILTMBY Ha BIACTHUBOCTI
30poi (0OHOBHX MpHIAaciB, BHOYXOBUX PEUOBHH). Pe3ynmpTaToM mocuieHHs 1€l mo3uiii Ta mATPUMKH i1 3 OOKy
3aKOHOMAABIIS € BUHUKHEHHS y 2012 p. HOBeNM KPUMiHAIBLHOTO 3aKOHOIaBCTBA - CT. 263 — 1 KK.

Po3yminHs ocoGnuBOCTEll MOCTYMOBOIO HAOMMKEHHS BITYM3HSHOIO 3aKOHOJABLSA 1O JAHOIO DiLIeHHS
nepeadaydae iCTOPUYHO-MOPIBHAIIBHUH (KOMIUIEKCHHI) aHalli3 3MICTYy JOKTPHHAIBHUX TOJOXKEHb PI3HUX eTalliB
PO3BHUTKY Hamioi aepxaBu. [IpormoHyeMo 3BEpHYTHCS 10 y3aralbHEHOTO aHAli3y JOKTPHHU MpaBa, OYHHAIOYH 3
MOTIEPETHBOTO CTOJITTS (MOCTPAJTHCHKOTO Yacy) i J0 ChOTOZHI, YMOBHO BHOKPEMITIOIOYHM (Ha MiJACTaBi 3MiH
BiJIMIOBIIHOTO 3aKOHOABCTBA) OLIBIII BY3bKi YaCOBI MEXI.

Ilocmanoexa npobremu. Ha micraBi y3araqbHEHOTO aHANI3Y MOJ0XKEHb OKPEMUX JKEpEN JIOKTPUHH IpaBa
(KpUMiHaTBHO-TIPABOBOTO, KPHUMiHOJOTIYHOIO, KPUMIHATICTUYHOI'O HAmpsIMKYy) 3a BH3HAYCHWH HaMU IEpiox
Maemo eusHauumucsi i3 CyTHICTIO HAYKOBOi JHMCKYCil IIOJO MEX Ta KpUTEpiiB BCTAHOBICHHS CIELiaIbHOTO
NpPaBOBOTO PEXUMY OOITY BOTHENmajdbHOI 30poi; HACTYIHICTIO HAYKOBHX TO3WINH IOMO IUIAXIB MOCHICHHS
npoQilaKTUYHOTO 3HAYEHHS BiJNOBIJHUX KPUMiHAIBHO-PABOBUX IMOJIOXKEHb; TEHACHLISIMH Ta 3MIiCTOM
pe3yabTaTiB  AOCHiIKEHHA, SKi Oe3mocepenHbo, abo * ONOCEPEeAKOBAHO BIUIMHYNM (MalOTh BIUIMHYTH) Ha
YIIOCKOHAJIEHHS KPUMIHAJILHOTO 3aKOHOJABCTBA B YACTWHI BCTAaHOBJICHHS TIJICTAB Ta YMOB 3aCTOCYBaHHS
KPUMIHAJIBHOT BIAMOBIAAJBLHOCTI 32 BYMHEHHS BIIIOBIIHUX JisiHb; 3’SICYBaTH B3a€EMO3B’SI30K MK HACTYIHICTIO
HAYKOBHX JOKTPHUHAIBHUX TIOJIOKEHb Ta TIOCTYIIOBUMU CHCTEMHHUMH IPAaBOBHMHM 3MiHAMH, SKMX 3a3HAJO
KpUMiHaJIbHE 3aKOHOJABCTBO YKpPAiHU y PO3MIIsiIyBaHii chepi.

Ocnosnuii 3micm. TlepenyciM TPOMOHYEMO 3BEPHYTHUCS JI0O aHANi3y PO3BUTKY HAYKOBOi JTYMKH MO
KpUMiHAIIbHY BIJIMOBIAaNbHICTh 3a HE3aKOHHI Jii, TOB’s3aHi i3 0COONHMBO HEOE3NMEYHHMH BIACTHBOCTIMHU
BOrHenajibHOI 30poi Ta BHOYXOBMX PEUYOBMH (IPUCTPOiB), B MEpiof, SKUH TPHUBA€E 3 IMOCTPaISHCHKOrO dHacy,
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OXOIUTIOE TPOTOJIOUICHHST He3alekHOCTI Ykpainoto (1991 p.) 1 mo yxBameHHs HOBOi Bepcii KpuminaibHOTrO
komekcy Ykpaiam (2001 p.). YMOBHE BHOKPEMIICHHS IThOTO IEpiogy OOYMOBIIOETHCSA, SIK Ha HAaIl ITOTJIA,
JIeKIJIbKOMa YNHHUKAMU SIK 3arajbHO-TIPABOBOT0, TaK 1 CIieNialbHOro Xapakrepy. Ilo-nepme TiM, mo came B 1ei
nepioll aKTUBI3yBaJMCA JAii MO MiATOTOBLI Ta HAayKOBOMY OOTrOBOPEHHIO OaraThOX MpoOJeM IMOJANBIIOTO
YIOCKOHAJICHHS KPUMIHAJIBHOTO 3aKOHOJABCTBAa YKpaiHMW, 3AIHCHIOBANIOCS Yy3aralbHEHHS 3MICTy Ta CYTHOCTI
cTalMX TmpoOieM (HEeJOCKOHAIOCTEeW) HYHHHOTO BITYH3HSHOTO KPHUMIHAJBFHOTO 3aKOHONABCTBA, BimOyBajocs
nonanbiie pedopmyBaHHs KpUMiHAIBHOTO KOAEKCY BIAMOBITHO JO MIDKHAPOJHO-NIPABOBHX CTAaHIAPTIB Ta
MO3UTHBHOTO MIXKHAPOIHOTO JOCBiay Toio. [lo-apyre, Ha Tii 3a3HauE€HOr0 BCe OLNBINOT aKTyaJIbHOCTI HaOyBaa
HAayKOBa TUCKYCisl IIOMO MOIUIBHOCTI CIEIlialbHOT KpHUMiHATi3ammii Al MOB’S3aHUX 13 BUTOTOBIEHHSIM 30poi
(Goempumnaci) Ta BIUIMBOM Ha 1X BJIACTHBOCTI.

Crix 3a3Ha4MTH, OO0 KOHKPETHO HAyKOBa MO3MII MIOJ0 HAaraibHOi MOTpPeOH y OKpeMil KpuMiHaizamil
HE3aKOHHOTO BHTOTOBJICHHS (TiepepoOiieHHs) 30poi i OoempumaciB Ha MOCTPaIsTHCHKOMY MHPOCTOpi Oyia YiTKO
chopmynpoBana me y 1996 pomi H.®. KyszmemoBoro. HaykoBerps cioymrHO 3a3Hadymia, IO HE3aKOHHE
BUTOTOBJICHHS 30poi (OoempumaciB) MICTUTh O3HAaKM Oinbll HEOE3MEYHOI MOBENIHKH, HIX I1HINI TiSHHS, SKi
MOB’sI3aH] 13 HE3aKOHHMM 00irom 30poi Ta OoenpwuIiacis, IO JOBOJII YacTO came I Jii MPOBOKYKIOTH Ta
00yMOBIIOIOTh HACTYIIHI Jii, M0 OXOIUTIOIOTHCS MOHATTAM HE3aKOHHOTO 00iry 30poi Ta OoerpumaciB (HOCIHHS,
30epiranHs, mpuaoOanusi, 30yT, 3acToCyBaHHs ToI110) [16].

B.I1. BrnacoB 3BepTaB yBary Ha Te, 110 3MiHa BIIaCTHBOCTEW 30poi Ha0ysa MacOBOI'O MOLIMPEHHS i TOMY Ma€
OyTH OKpeMUM O0'€KTOM 3JIOYMHY. 30KpeMa, BUSHHI HAaroJjollyBaB, IO HEe3aKOHHWUU 0O0ir 30poi siBisie coOoro
BITHOCHO MacoOBE COIiaJbHO-TIPABOBE SBUINE, YTBOPEHE CYKYITHICTIO 3JIOYMHIB Ta IHIINX TPABOIOPYIIEHB,
NOB’SI3aHUX SIK 3 MNPOTUIPABHUM BOJOAIHHAM (3aBOJIOAIHHSM), TaKk 1 3 MPOTHUIPABHUM BHUKOPUCTAHHIM
(3actocyBaHHsM) 30poi Ta 11 mepepoOKoFo, 10 3MiHIOE ii Trm Ta BiaacTHBOCTi [5, C. 6].

[llomo ocTaHHBOTO, THUIOBHM BHPa3oM Takoro migxoxy € mucepramis A.B. Kodanosa «Teoperwuni ta
NPaKkTUYHI AaCTEKTH KPUMIHATICTUYHOTO JOCTIDKEHHS TJIaJKOCTBOJIBHOI BOTHECTPLIBHOI 30poi», y AKii
PO3TISIIAIOTECS pe3yabTaTH BHUBYCHHS MUTaHb, sIKi MOB'A3aHI 3 HAyKOBUMH Ta METOAMYHHMHU TMPOOJIEMaMHU
KPUMIHAIIICTUYHOTO JOCHI/DKEHHS BIUTMBY Ha BJIACTHBOCTI TJIAKOCTBOJIBHOI BOTHemanbHOI 30poi o Toro K,
c(hopMyITbOBaHO KPUMIHAIICTUYHE TOHATTS TIAJAKOCTBOJIBHOI BOTHEMAJ bHOI 30poi, maHa 11 kiacuikaris,
y3araibHEHI Teopiss Ta TMpaKTHKa MAOCHiIKEHHsS TepepoOeHoi TaJKOCTBOJIBHOI BOTHENMANbHOI 30poi
(cemianpHOTO TIpU3HAUYEHHS, 0OWOBOI Ta MHUCIMBCHKOI). TOX B JOCHIDKEHHSIX KPUMIHATICTHYHOTO XapaKTepy
MPAKTHYHO 3aBXAW aHAJi3yBaJlocs MHUTaHHS Kiacudikamii mpeaMeTy MOocATaHHA (B JAHOMY BHIAIKy — IIOJO
IJIaIKOCTBOJIBHOT BOrHeNnalIbHOT 30poi). [11].

Oco6nuBa yBara Buenux (I1.J. binenuyk, O.I1. Iy6osuii, M.B. CanreBcbkuii) 3Bepranacs Ha HCOOXIIHICTh
PO3MEXyBaHHS O3HAK (BIACTHBOCTE), CTYIEHIO HEOE3MEeYHOCTI BOTHEMaIbHOI 30poi, 3aJeXHO Bia crmocoly ii
BUTOTOBJICHHS (BUpOOeHHs). BinmoBigHO, po3MekyBaHHS 30poi, IO BUTOTOBJIEHA MPOMHCIOBUM MIISXOM, i
30poi, ska 3a3Haja 3MiH, a00 BUIOTOBJICHA HE3aKOHHUM CIOCOOOM, HAJajl0 IMiJCTaBH JUIS IOJAJIbIIOTO
YIIOCKOHAJIEHHS KpUTEpiiB 11 knacudikamii. 30kpeMa, mpornoHyBajaca kiacu@ikaiis 3a ABOMa KpUTEpisMH: 3a
CrocobOM BHTOTOBJICHHS (3aBOJIChKA, KyCTapHa, caMOpOOHA); 3a OCOONMBOCTAMH KOHCTPYKIi (CTaHIapTHa,
HECTaHJapTHa, atunosa). Jlo craHmapTHOI 30poi BuUeHI BiJIHECIM aBTOMATH, IMIiCTOJIETH, MICTOJCTH-KYJIEMETH,
peBonbBepH, mTynepu. Jlo HecTaHmapTHoi, - 30poro, IO BHTOTOBJICHa HE MPOMHUCIOBUM ILIIXOM (00pi3n
TBUHTIBOK, MUCJIMBCHKUX PYIIHHUIb, 0araTOCTBOJBHI IMICTOJIETH, peBONbBepH). [lo Toro »k, aHamily IijgaBaBcs
ocobnuBHi BUJ caMOpoOHOT 30poi — arumnoBa 30posi (caMOpoOHI 3pa3KH, 3aMacKOBaHi IiJi TOOYTOBI MpeaMeTH,
aBTOPYYKH, OJNIBIN, TPOCTHHH, 3alaJlbHUYKH TOIIO). BuokpemitoBamacss caMopoOHa 30posi 3 BUKOPHUCTAHHIM
3aBojicbkux aetanei. [12, C. 286;13, C. 153]

[TincymoBytoun iH(opmaIito MO0 0COOTMBOCTEH JOKTPUHU IpaBa PO3TIISTyBAHOTO HAMH TIEPIOy MAaEMO
MiJKPECTUTH HACTYIHE. 3 OJHOro OOKY, MM MaEMO BHU3HATH ClipaBeinBor AymMky A.B. KodaHnosa mpo Te, 1o y
PaASHCBKUM Tepiof NHUTaHHS IIOJO HE3aKOHHUX MiH, MOB’S3aHMX 13 BIACTUBOCTSMM BOTHeMaibHOI 30poi Ta
BUOYXOBHX PEUOBHH 1 MPHUCTPOIB, IoCiiKyBaiuch noBepxoso [10, C. 220]. KpumMiHaibHe 3aKOHOJABCTBO TOTO
yacy (Ha T HaOyTTS MacoBOTO XapaKTepy NepepoOKH BIaCTUBOCTEH BOTHENAJIHHOI 30p0i) HE BHOKPEMITIOBAIIO
JOCHIJDKYBAHUH 3JI0YMH Yy OKpEeMUil JienikT. 3MiHa BIACTHBOCTEH 30poi, OoenpunaciB i BUOYXiBKH PO3TIISIaIUCS
SK CKJIaJI0Ba 3arallbHOTO O0'€KTY 3JI0YMHIB, IMOB'SI3aHUX 13 HE3aKOHHUM 0O0IroM 30poi, KOJH 10 BUIIB JisSTHHS
BiJHOCHIT 1 30epiraHHs, i HE3aKOHHMH NpPOJaX TOMmO. A mpodieMu MPOTHIII HE3aKOHHOMY BIUIMBY Ha
BJIACTHUBOCTI 30pOT1 PO3rismaivcsi Y KOHTEKCTI MPOTH[IT HEe3aKOHHOMY BOJIOJIHHIO 30po€to 3arajioM. 3 iHIIOTO
00Ky, MaeEMO BM3HATH TOH (hakT, IO Maja Miclle CyTTEBA €BOJIIOLIS HAYKOBHX IOMJIAIIB B PO3IIsAyBaHiid cdepi.
Cam (akT 3BepHEHHS HAYKOBLIB Yy CHEIiaJbHUX MAOCHIKEHHAX A0 NUTaHb OCOOJIMBOCTEH KPUMiHAIBHOI
BIJIMOBIaJIbHOCTI 32 HE3aKOHHI JIil, OB’ sI3aHi 13 3MiHOIO BIIACTUBOCTEH BOrHENAIBLHOT 30poi (BUOYXOBUX PEUOBHH,
OpucTpoiB), (GopMysIOBaHHA NPOMO3ULIA NP0 AOLUIBHICTD BHAIJICHHS JHAaHUX [iiHb B OKPEMHH CKJIaj
KPUMiHAJIBHOTO TIPABOIIOPYLICHHS, - € I0BOJI1 MO3UTUBHUM SIBUILIEM B JOKTPHHI KPUMiHAJIBHOTO MPaBa.
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TeopeTuko-ipaBOBI HAyKOBi JHCKYCil 3 3a3HauyeHOi mpobiemMu HaOynu Okl HOTIMOJICHOTO Ta
3MICTOBHOI'0 XapakTepy 3 MOMEHTY IpUUHATTS B YKpaini HoBoro Kpuminansaoro xogekcy 2001. Came meit akt
MMOCWJIMB aKTyaJIbHICTh 0araTh0X KPUMIiHAJILHO-TIPABOBUX IPOOJIEM, Cepel SIKUX 3HAYHE MICITe TTOCI Ty 1 THTAaHHS
HE3aKOHHOTO 00iry 30poi, 00HoBHX MpuIaciB, BUOYXOBHX pedyoBHH. Jl0 TOTro %k, came B LIel Jac 3AidCHIOBaIacs
KOHKpeTHa MiArotoBka mo BHeceHHA y 2012, 2013 pp. BiANOBIZHMX 3MiH y KpHMiHAJIbHE 3aKOHOJABCTBO —
HaANpalbOBYBAJNCS BapiaHTH BHU3HAYEHHS KOHKPETHOTO 3MICTY OO0’€KTHBHHX Ta CyO €KTHBHHX O3HAaK
CHELialbHOTO CKIIaly 3JI0YUHY, sIKi B IOJANbIIOMY 3HAMAYTh CBOE BiaTBOpeHHA y cTaTTi 263-1 KK. IIpote, 3HOBY
JK TaKW, i TTUTAaHHS 3aBXIU PO3TISIIAIKMCS SIK CKIIAZOBI 1HIIUX OUIBII MIMPOKHX MPOOJIEM BiAMOBIAAIBLHOCTI 3a
HE3aKOHHHI 00ir BOrHEaIbHOI Ta X0JI0IHOI 30poi, 00i0BHX MpuMNaciB, BHOYXOBUX PEYOBHH.

3okpema, 3a mepion 3 3 2001 mo 2012 pp. B Ykpaini Oyio 3axuieHo Oiiblne AecsITH IUcepTariid Ha 3M00yTTa
HAyKOBOT'O CTYIICHS KaHMIaTa FOPUANYHUX HayK 3a cremianbHicTio 12.00.08 «KpuMiHambHe paBo Ta KPUMIHOJIOTIS,
KpHMiHAJIFHO-BUKOHABYE TIPABO» 3 MPOOJIEMATHKH, ONFB3BKOI 10 JOCTIPKYBaHOI HaMH. B poOoTax BITUM3HSIHMX BYECHHUX
(T"'aBpuosoi K. 0., Kymux JLM., Kimvenko O. C., Maiictperko M. M., Minsiino H. €., Pubauayka B.1., CapraBcekoro
O. M. Tomo) y SKOCTI IpeAMETy TOCIIKEHHSI OOMpancs sIK CYyTO KpUMiHABHO-TIPABOBI, TAK 1 KPUMiHOJIOTIUHI aCTeKTH
3arajbHOr0 Ta CHELIAIBHOTO MOMEpemKeHHs (3arMo0iraHHs) KpHMiHAJIBHO-MPOTUNIPABHOI (3MIOYMHHOI) TIOBEIIHKH,
TIOB’S13aHOI 3 HE3aKOHHMM O0IiroM (TIOBO/DKEHHSM) 31 30po€ro, OOMOBHMH TpHUITACaMH Ta BHOYXOBHMH pPEYOBHHAMUY,
crieruGivHi 03HAKH CKIIay KPAMIHATGHHUX MPABOTIOPYIIECHD (3MI0YMHIB) MMPOTH TPOMAJICEKOI O€3MeKH, PeAMEeTaMH SIKIX
€ 30posi, OOOBI MpHIAcCH Ta BUOYXOBI PEUOBHHH; PO3MEKYBAIbHI O3HAKA MK KPUMIHAIBHHIMH TPABOMOPYLICHHIMHI
(3mouMHAMM), SKI BUMHSIOTHCS 3a3BHYAl i3 BUKOPHUCTaHHSIM 30p0i; OCOONMBOCTI IIHHICHUX BJIACTUBOCTEW BOTHEMATHEHOL
30poi, 00OBHX MPUMACiB, BHOYXOBUX PEUOBHH, IO POOUTH 1X MPHBAOIMBAMHY JUTS 3TIOYHHIIIB, SIKi BUYUHSIOTH KOPUCITHBI
MOCSTAaHHA HA TPaBO BIACHOCTI IHINMX OCI0 (AepikaBh, TPOMAJICHKOCTI TOIIO); XapakTep CHOCOOIB 3AifCHEHHS
BUKDaJICHHSI, IPUBJIACHEHHS, BUMaraHHs BOTHENAIBHOI 30p0i, 00MOBUX MPHUIAciB, BAOYXOBHX PEUOBHH a00 3aBOJIOAIHHS
HAMH [UIIXOM IIaxpaicTBa abo 3JIOBKHBAaHHSA CIY>)KOOBMM CTAaHOBHINEM; IHTEHCHBHICTh HAOyTTA 3a3HAYEHOO
KPUMiHAJILHO-TIPOTUIIPABHOIO TIOBE/IIHKOIO MIKHAPOAHO-TIPABOBOTO XapakTepy, a OTXKE IMEPETBOPEHHS JAHOTO BHUIY
TiSTHHS Y MDKHAPOIHY 3MTOYMHHICTB.

BiamosigHo, mpoOiieMa HE3aKOHHOTO BIUTMBY Ha BJIACTHBOCTI BOTHEMANBbHOI 30poi (0OHOBHX mpuMAcis,
BUOYXOBHX pEYOBHH) IIOTIMHAETHCS 3a3HAYCHWMH TNpobiremamu Oinbln mupokoro 3HadeHHS. [Iporte crmix
3a3HAYMTH, 110 3MICT Ta CYTHICTh BIAMOBIIHUX HAYKOBHX ITOJIOXKEHb JTOBOAMTH, 110, 3 OJHOTO OOKY, HOpMaTHBHA
IHCTHTYITIOHAJI3aMisA B Iif YacTWHI BigOyBajacs DOBOJI MOBUIBHO, ajie 3 1HIIOTO OOKY, IHTEHCHBHICTh HaYKOBHX
IopoOOK (HABITH OUTBIN MIMPOKOTO CHPSIMYBaHHS) CTBOPHIIA OCHOBY JUISl IPUHHSTTS 3aKOHOJIABIIEM BiAMOBITHIX
pimieHb 'y mnopanbimomy. OCHOBHI JOKTpPHUHANBHI 3acagyl OO BHOKPEMJICHHS CICHIalbHOTO CKJIaLy
KPUMIHAIBHOTO TPaBONOPYIIECHHS, IOB’S3aHOTO 13 BIUIMBOM Ha BIIACTHBOCTI BOTHEMANbHOI 30poi (OoHoBHX
MIPHITAciB, BUOYXOBUX PEYOBHUH), IMOYaiy (OpMYyBATUCS caMe Ticis HaOyTTs YMHHOCTI HOBMM KpuMiHanpHHM
kojekcoM Ykpainu y 2001 poui. LliHHICTh HAYKOBUX JOCIIPKEHD IIHOTO MEPiOLy MOCHIIOE Te, MO0 JaHa mpobieMa
BXKE CTa€ CKJIAJIOBOIO HOBOTO HANPSMKY AOKTPUHHU KPHUMiHAIBHOTO MpaBa — BU3HAUCHHS 3HAYEHHS Ta CYTHICHHUX
O3HaK HOBEJI KPUMiHAJIBHOI'O 3aKOHOAABCTBA, (PAKTIB CYNEPEWIMBOCTI Ta HEAOCKOHAIOCTI KPUMiHAIBHO-IIPABOBUX
TMIOJIO’KEHB, a OTXKE MUISIXIB iIXHHOTO YCYHEHHs, 30KpeMa, 1 B YaCTHHI PEeTyJIIOBaHHS HE3aKOHHOTO 00iry 30poi.

HaykoBi nuckycii i 3HauHHIA 00CST HANIPAIbOBAHOTO JOKTPUHAIILHOTO MACUBY CTAJM OJHUM 3 KaTali3aTopiB
y TIpOIIeCi 3aKOHOAABYOTO BUOKpemiieHHs y 2012 porii crienianbHUX 00’ €KTUBHUX O3HAK y OKpeMy cTarTio 263-1
KK Vxpaiau. lonosaenns KK BiamosigHoto crarreto 3akoHoM Big 05.07.2012 p. (Ne 5064- VI) Ta BHeceHHS B Hel
B MOJIANIBIIOMY TeBHHUX 3MiH 3akoHoM Bix 14.05.2013 p. (Ne 228-VII) y migcymKy NpU3BENH J0 BCTAHOBICHHS
KPUMIiHAIBHOI BiJIIOBiZJAIbHOCTI 32 HE3aKOHHE BUTOTOBIICHHS, TEPEpOOJICHHSI UM PEMOHT BOTHEMaJbHOI 30poi,
(hanpcudikariito, He3aKOHHE BUIAJICHHS 49X 3MiHY ii MapKyBaHHS, HE3aKOHHE BHUTOTOBJIEHHsI OOHOBHX TPHUIIACIB,
BUOYXOBHX PEUOBHH UM BUOYXOBUX MPUCTPOIB.

Januii QakT HajaB TOMITOBX HOBUM HAyKOBUM IOIIYKAaM Ta MiJgXoJaMm, O3HAMEHYBaB CY4YacHHH Mepiojn
JOCHIDKEHb B po3MIIsAayBaHiil cdepi, - 3 yacy HaOyTTs umHHOCTI crarreto 263-1 KK i go crorogsi. IIpobnema
KPUMiHAIBHOI BiAMOBiJANFHOCTI 32 HE3aKOHHI Aii, K MOB’sI3aHi 13 BUKOPUCTAHHAM HEOE3NEYHUX BIACTHBOCTEH
BOTHeMaIbHOI 30poi, BUOYXOBHX PEUOBHH, IPUCTPOIB, TaK i 3 Oe3rmocepeIHiM BILTMBOM Ha I1i BIACTUBOCTI (3MiHa,
YIOCKOHAJICHHS) TOIIO, - 3HAHIIIA CBOE BiIOOPaKEHHS B YHMCACHHHMX HAyKOBHMX MyOJIKAILIsIX SIK KPUMIiHAIbHO-
NPaBOBOTO, TaK 1 KPUMIHATICTUYHOrO XapakTepy. Maemo 3BEpHYTH yBary Ha Ti TEOPETHYHI IMOJIOKEHHS Ta
BUCHOBKH, SIKi JO3BOJIATH BU3HAYUTHUCS 13 OCOOIUBOCTSIMU JIOKTPUHH TTPpaBa Cyq4acHOTo Mepioy.

3HayHe 3pOCTaHHs KUTBKOCTI KPUMIHAIBHUX MPABOIOPYIIEHb BIIMOBIHOIO BHIY 00 €KTHBHO TOCHIIHIIO
aKTYyaJIbHICTh MPOOIEMU PO3MEXKYBAHHSI THX JiSIHb, SIKI € TOTOXKHUMH, a00 K CXOKHMH 32 OKPEMHUMHU O3HAKAMHU CKJIamy
npasonopymenns. OcobmuBicTio fociimkeHs B.B. Tomy0orna € Te, 110 mij| yac BU3HAYEHHS pO3MEKYBAJIbHUX 03HAK MK
PI3HHMH CKJIaJIaMH KPUMIHAIBHUX TIPABOMOPYIIEHb (3JI0YHMHIB) MPEIMETOM SIKHX € 30posi, 00ioBI mpumacy, BUOYXOBI
PEUOBMHM Ta BUOYXOBI NMPHUCTPOi, aHaNIi3y 00’€KTUBHHUX Ta Cy0 €KTMBHMX O3HAaK JIisiHb, MEpefdadyeHux CT.cT. 262, 263,
263-1, 264 KK Ykpainu, - BUeHHU 6nepuie Hadae KpUMIHAIBHO-TIPABOBY XapaKTEPHCTUKY AisIHHIO, BiIIOBIIaIbHICTh 3a
sKe TiepeadayeHa HOBEIOI0 KpUMIHATBHOTO 3aKOHOaBCTBa — CT. 263-1 KK [6].
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O3HakM CKIIQAy 3J0YHWHIB, mepemdadyeHux cr.cT. 263, 263-1 KK cramum ckiaamoBor mpeaMery
nucepTariitnoro mociimpkenHs 1 €.B. Kizimenka. Buenuit mocmiguBmmm (KpiM IHIMAX TUTaHb) KPUMiHAIBHO-
MPaBOBI Ta KPUMIHOTEHHI ACIICKTH BHUTOTOBJICHHS Ta TepepoOSieHHs 30poi 1 OoempwIiaciB, MTOBOAWUTH TE, IO
OPOMOPLIHHO 3 MOIIMPEHHSM caMme LUX il MOIUpIOeThes 1 cdepa KPUMiHATBHO-MPOTUINPABHOI MOBEIiHKU
(3mMounHIB) 13 BHKOpUCTaHHSAM 30poi, BHOYXOBHUX peuoBHH a00 BHOYXoBUX HOpUCTpoiB. CyTTE€BI HeEraTHUBHI
COITIATPHO-TIPABOBI, €KOHOMIYHI Ta MOpaJbHI HACHIIKH TakKoi MOBEHIHKK (3aruOenb abo MOpaHEHHS JIOACH;
YHCJICHH] MOMIKO/KEHHS Ta 3HUIICHHS MaTepialbHUX [IHHOCTEH; 3HaYHa MaTepiajibHa Ta (i3udHa IIKO/a 3aBIaHa
MOTEPIINM TOIIO) Oe3MocepeIHbO CBIAYATh MPO BAXKIUBICTh OLTBII KOHKPETHOTO Ta MOTJIMOJICHOTO JOCHTIKEHHS
O3HaK CKIaay 37o4yuHy, mepemdadeHoro cr. 263-1 KK Ta dopmymioBaHHS MpOMO3UIi Tpo TOJANbIIe
pedopMyBaHHS KPUMiIHAIEHO-TIPABOBUX ITOJIOKEHB [9].

Ha nymxy M.O. Yepnum Tta [.C. Taiimapku cTymiHb CycCHiJIbHOT HeOE3MEYHOCTi MisHb, MOB’SI3aHUX 13
HE3aKOHHUM ITOBO/DKEHHAM 31 30po€ro, OOWOBMMH mpHmacaMu ab0 BHOYXOBHMH pPEYOBHHAMH, IHTEHCHBHICTH
iXHPOTO TIOMIMPEHHS, XapakTep Ta TOKKICTh HACHAKIB, pPyHHIBHI crenudidai BIACTHBOCTI TpPEAMETY
KPUMiHAIBHO-TIPOTUIIPABHOI ~ MOBEIIHKH, - OOYMOBIIOBAaTUMYTh TOCTIHHMI  mpouec  yAOCKOHAJICHHS
3aKOHOJABCTBA, IPUBEJCHHS HOTO y BiANOBIHICTE 10 peaniid choroaeHHs. [19]

Mo Toro x, okpemi BueHi (S1.B.UepHsK) cTaH HE3aHOBITPHOTO HOPMAaTHBHO-TIPABOBOTO PETYIIOBAHHS 00Iry
30poi B VYkpaiHi pO3MNIAOAIOTh SK «BIIA3EPKANICHHS BiJICYTHOCTI 3aKOHOJABYOTO PETyMIOBaHHA IIOMO il
npu0aHHs, 30epiraHHs, HOCIHHS, 3aCTOCYBaHHs A1 camo3axucTy». [20, C. 68] Tox po3risayBaHi mpodieMu Bce
YacTile aHaJi3yIThC Ha TIIi 00rOBOPEHHS JOIUIBHOT Jieraizallii OKpeMuX BUIIB 30poi.

Jna igmmx Buenmx (LIT. Karepuruyk, B.O. MepkyinoBa) odeBHAHA HEOOXITHICTH TOTOBXKCHHS IPOIIECY
YIOCKOHAJICHHS BIAMOBITHOTO KPUMIHAJILHOI'O 3aKOHOIABCTBA, 30KPeMa MOJIOKEHb, 10 MIiCTAThCA y ¢T. 263-1 KK,
€ pe3ybTaTOM 3A1MCHEHHS MOPIBHAJIBLHOTO CUCTEMHO-TIPABOBOTO aHAIli3y MOJIOKEHb, IO MICTAThCSA y 4. 1, 3 cT.
263 KK Ta 4. 1 cr. 263-1 KK. BueHnMu TOBOIUTHCS Te, MO CYMEPEWIMBICTh MixK crarTsmu 263 Ta 263-1 KK
NPOTJISIIAETHCS, HacaMmIlepel, B YaCTHHI aHali3y MUTaHb $Ki CTOCYIOTBCS: OCOOJIMBOCTEH XapakTepHHX
BJIACTHBOCTEH KapaHOi CYCIiIbHO HeOe3MeUHOI MOBEIIHKH, BU3HAYCHOI Y JaHUX HOPMaX; TOPIBHSUIBHOTO CTYIICHIO
CYCITITbHOI HeOe3MevHOCTi Jil, BIAMOBIMambHICT 3a AKi mependadena cr.ct. 263 ta 263-1 KK, a BiamosigHo,
JIOIUTFHOCTI BU3HAYEHHS TOTOKHHUX CAHKIIH OCHOBHOTO CKJIaIy 3JI0YMHY, BH3Ha4YeHOro y 4. 1 ct. 263 ta 4. 1 cT.
263-1 KK. o Toro %, Ha yBary 3acilyrOBYIOTh Ti MPOOJEMH, SIKi CTOCYIOTBCSI CIiBBiTHOIICHHS PO3TIISTyBaHUX
HOpM B 4acTHHIi: 30yTy 30poi, 00HOBHX IpHIaciB, BUOYXOBUX PEUOBHH, BHOYXOBHX IPHCTPOIB; OCOOIHUBOTO
MPaBOBOTO TMOPSAAKY OOITy TIAAKOCTBOJBHOI MHCIHBCBHKOI 30poi; TMiACTaB 3acCTOCYBaHHS 3BUIBHEHHS Bij
KPUMiHAIBHOI BiIMOBIJANFHOCTI y pa3i BYMHEHHS [isHb, TIOB’SI3aHUX 13 HE3aKOHHUM OO0IrOM 3a3HauYeHHX
npeameTis toio. [8, C. 29-35; 15, C. 21-24].

He mMo>xHa OMUHYTH 1 TOTO (haKTy, IO OJHUM i3 HANPSAMKIB YIOCKOHAICHHS KPUMIHAIBHOTO 3aKOHO/IaBCTBA
pO3IJIAIAETHCA BCTAHOBJICHHS KPUMIHAJIBHOI BIJIOBINAIBHOCTI 3a BHUKPAJCHHS, NPUBIACHECHHS, BHMaraHHs,
HOCIHHSI, 30epiranus, 30yT, nepepoOKy, PeMOHT, BUTOTOBJICHHS! TOIO OCHOBHHX YacTHH 30poi (CTBOI, 3aTBOp,
OapabaH, paMKa CTBOJIbHOT KOPOOKHM), KOMIDIEKTYIOUMX 1 CKJIaI0BUX OOWOBHX IPHUIIACIB Ta BHOYXOBUX PEUOBHH;
KpHUMiHami3aIii camoro (axty nepedyBaHHsS 0Cib i3 30po€ro (BOrHEMAILHOK 30KpeMa), BHOYXOBUMHU PEYOBHHAMHM
B MPUMIIIEHHIX OpTaHiB JIep>KaBHOI BJIaH, OPraHiB MICIIEBOIO CAMOBPSAYBaHHS, HA TEPUTOPIl 3aKiIajiB OCBITH
(kpiM yITOBHOBaXK€HHX Ha IIe 0¢i0) Torro. JloCiKeHHS CITiBBiTHOIIEHHS TAKUX KaTeTOpii K «HOCIHHA 30poi» Ta
«repeOyBaHH 13 30po€to» Hanano miactasu B.B.I'omy6omn niliTé cripaBeyIMBOr0 BUCHOBKY, IO MEPIIE MOHITTS
3a 3MICTOM Ta CyTHICTIO oxorutoe npyre. [7, C. 231-232]

HacamkiHers, Io/10 CydacHHUX JOCIIIKeHb KPUMIHAIICTUYHOTO XapakTepy. Bulle 3a3HaueHe TOBOIUTh, 110
00’€KTHBHUI PETPOCTICKTHBHHUN aHANi3 JOKTPHHU ITIpaBa IMION0 KPUMIHAIBHOI BIAMOBIAAIBHOCTI 32 HE3aKOHHHI
o0ir 30poi, GoloBMX mpumNaciB, BUOYXOBHX PEUOBMH B YKpaiHi 3aKOHOMIpHO mependadae 3BEpHEHHS 1 110
pe3yAbTATIB AOCHIPKEHb IaHOTO HamnpsMKy. OCKiIBKH HayKoBa NpoOieMaTHKa KpUMiHAIBHOI BiAMOBIAaIbHOCTI
3a HE3aKOHHI J1ii, TOB’sI3aHi i3 BIACTUBOCTSIMH BOTHENAIbHOI 30p0i Ta BUOYXOBHX PEUOBHH (MIPUCTPOIB), BUXOIUTD
3a MEXi CyTO KpUMIiHaIBHO-TIPaBOBOI'0 peryoBaHHs. Maemo norogurtucs i3 A.B. Kodanosum, 1o 3a neBHuit yac
B KpUMIHAIICTUIII chopMyBajach OKpeMa HayKOBa IIKOJA JOCTIKEHb OCOOIMBHX BJIACTUBOCTEH MEepepoOIIeHo],
ab0 camMopoOHOT 30poi un Ooenpumnacis (BuOyxosux peuosun) [10, C. 214-222;11]. B kpumiHamicTHYHIH HayIl Ta
CYJOBil IPaKTHULI HEOJHOPA30BO BUHUKAIHM JTUCKYCIl IIOJI0 PI3HUX acleKTiB AOCHiIKyBaHUX pobieM. HasBHiCTh
PI3HUX TOYOK 30pY, BIIMIHHICTh y HAYKOBHX (OPMYJIIOBaHHIX JIMIIE MiATBEP/DKYIOTh aKTyalbHICTh JTAHOTO
HANpPSIMKY JOCHI/DKEHHsT 1 ToTpe0y TOJaibIIoro YJOCKOHAJICHHS KPUMIHAIBHO-TIPABOBUX Ta KPUMiHAIBHO-
NpoLecyalbHUX MOJI0XKEHb.

Ipornecyamicti (O.C.CokomnoB) 3BepHy/IM yBary Ha MacOBHI XapaKTep BHIIAJIKIB BIUTyYCHHS 3 HE3aKOHHOTO O0Iry
00’€KTIB 3 O3HAKAMM BOTHEIAIBHOI 30pOil, SIK Pe3yJbTaT MepepoOKH 00’ €KTIB, KOHCTPYKTHBHO CXOXHX 3 HEro (rasosa Ta
MHEBMAaTH4HA 30pOsl, CUTHAIBHI Ta CTAPTOBI MICTONETH, HEUTpaTi30BaHA Ta BUXOJIOLIEHA 30posi), IO TOCHIIIOE HAYKOBO-
TEOpETUYHE 3HAYEHHsI MMpo0JieM KiiacupikaiiHOro TOCIiHKEHHS JAHOrO BULY 00’ €KTIB 3 O3HAKAMH BOIHENAJIbHOI 30poi (ase
HE BIJIHECEHHX JIO HeT), a BINOBIIHO, BU3HAYCHHS MICIIS Ta POJIi KPUMIHATILHO-TIPABOBOIO PErYJIFOBAHHS ChepH IXHBOIO 00Iry.
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JoBomuTecst Te, MO BIACYTHICTh YITKUX BHMOI Ta KPHUTEpIiB PO3MEXKYBAaHHS PI3HHX KaTeropii BorHeHaabHOI 30poi Ta
KOHCTPYKTHBHO CXOXKHX 3 HEIO BHUPOOIB TPH3BOIMTH JIO PO3MOBCIONKCHHSI BHPOOIB, 0 MOXKYTh OyTH TIPHCTOCOBaHI 10
ypaxkeHHs 1TUtei. CrpaBemMBO 3BEPTAETHCSA YBara Ha HEOOXIIHICTh YTOUYHECHHS TEPMIHY «OCHOBHI YAaCTHHH BOTHETIAJIHHOL
30p0i», «CKJIaJIOBI YaCTHHU BOTHETIAILHOI 30pOD» (CTBOJI, CTBOJIBHA KOpOOKa, 3aTBOp, OapabaH); Ha JIOIUTBHICTh JIOCITIPKSHHSI
XapaKTePHUX O3HAK IMX YaCTHH, SKi MOYYTh MiIBUIIYBaTH e(hEeKTHBHICTS 3acToCyBaHHs 30poi. [18] 3asHaueHe CBiqIUTh PO
HEOOX1THICTh TIOJAITBIIION0 YTOUHEHHS TIEPENTiKy Tpe/IMETyY 3JI04YHHIB, BiAIIOBILIATHHICTD 34 sIKi NiepeadadeHa cT.cT. 263, 263-1
KK, BinmoBinHo A0 iXHiX crelm(pivHMX BIACTHBOCTEH Ta 30aTHOCTI BIUIMBATH Ha SIKICTH 30pOi.

Ha Tn1i MacoBoro xapaktepy BHNaAKIB IepepoOIeHHs BOTHENAIbHOT 30poi, BUIIyUeHHS 3 HE3aKOHHOTO 00iry
00’€KTIB 3 O3HAKaMU BOTHEMAJIBHOI 30pOi TOIIO, - MOCHIIOETHCS BAKIIMBICTh PE3yNbTaTiB HAYKOBUX TUCKYCiit
IIOZI0 XapaKTepy Ta Ha3BH BUAIB caMOpoOHOi, abo mepepodieHoi 30poi (aTumosa, THIOBa, 00iioBa crieriaibHa).
L auckycisi € moJOBKEHHAM 00rOBOpeHHs i€l mpodieMu e B nepiri poku HaOyTTs ynHHOCTI KK 2001 p. [2],
KOJIM OKPeMi JOCIITHUKY Ha3UBAJIX X aTUIOBHMHU. [HIII 3 MMM HE TOTOHKYBAIHCSA, BBAXKAIOYHN IO TaKa 30pos €
THUTIOBOIO, TOOTO BHUTOTOBJIEHOIO HA 3pa30K 3aMacKOBAHOI, HE3AJIEKHO BiA 11 30BHIIIHBOTO BUTIALY. B okxpemux
HAYKOBHX JDKepellax Taky 30pOor0 Ha3WBaIOTh «OOHOBOIO CIIELiabHOIO», «IPUXOBAHOTO MOHTYBAaHHS» OCHOBHOIO
KOHCTPYKTHBHOIO OCOOJIMBICTIO IKOi € a00 3MaTHICTh N0 iMITallii iHIIMX, HE CXO0XHX Ha 30por0 00’€kTiB, abo
CremialbHUI MOHTaX BeepeanHi inmmx npeameris [17, C. 2].

Huckycii moxo BumiB 30poi, sfka KIacu(piKyeTbcs 3a CIIOCOOOM BUTOTOBJIEHHSA, HaOyla TMOMOBXECHHSA Y
HiIPYYHUKY 3 KPUMIHATICTUKH, MiArOTOBIEHOrO KoJeKTHBOoM aBTopiB (I'mioko B.M., dynuikos A.JI., XKypasens
B.A. lllemiteko B.}O.). 3ampomoHoBaHO mominuTh 30poi0 Ha 3aBOJCHEKY, KyCTapHy, camMopoOHy. BorremamsHa
30pos, M0 BUKOPHCTOBYETHCS 31 3II0YMHHOKI METOIO, 3a3BHUail € MmepepoOSICHOI0 3aBOJCHKOI0 ab0 aTHIIOBOIO.
[epepobiena 30post BUTOTOBIISETHCS 3MTOYMHIIIME 31 CTaHAApPTHOI 30p0T IUIIXOM BHECEHHS! KOHCTPYKTUBHHX 3MiH
— BKOpOYYBaHHsI CTBOJIa, BWAAJICHHS NpUKIana (Hampukiaa, oOpisn OOHOBMX 1 CHOPTUBHHX TBUHTIBOK,
MUCIABCHKUX PYIIHHIG). ATHIIOBA MOXKe€ OyTH CKOHCTpyWOBaHa SIK TaeMHa 30pos (TaeMHOI mii) — CTpiistrodi
ABTOPYYKH, TIAPACOJILKH, TPOCTUHH, CTBOJIM, BMOHTOBAHI y Mia00pH YeperuKi, Toro [14, C. 114].

ITiocymosyrouu euwye 3a3navene, Ma€MO 3BEpHYTH YBary Ha Te, IO HACTYIHICTh TOKTPHUHUA KPUMiIHAJIBHOTO
MIpaBa BUSBISETHCA B TOMY, IIIO B YCi PO3TIISIIYBaHi HAMHU iICTOPUYHI MEpioy PO3BUTKY HAYKOBOI JYMKH iCHYBaB
OKpeMH CaMOJIOCTATHIH (OBOJII IMIMPOKHIT) HAMIPSIM HAYKOBUX TOCIIIKEHB MIOA0 OCOOIUBOCTEH 00’ €KTUBHUX Ta
Cy0’€KTUBHHX O3HAK CYCIHIJIbHO HeOe3MeuHuX JisHb, OB’ A3aHUX 13 00irom 30poi, 60i0BUX mpHIaciB, BUOYXOBUX
pedoBuH. HezakonHMI 00ir 30poi (00OBMX MpHUIAciB, BUOYXOBHX PEYOBHH) 3aBXKIHM OIIHIOBABCS 3 IMO3MIII
CIIBBiTHOIIIEHHSI i3 CTAHOM Ta Ji€BICTI0O KPUMIHAIBHO-TIPABOBOI OXOPOHHW HAIlIOHATBHOI O€3MeKH NepKaBu Ta il
CKJIQJIOBOI - TPOMAJIChKOI Oe3leku. 3aKOHOMIPHHM TEOPETUKO-IPABOBUM SIBUIIEM CTaJI0 1 T€, IO HE3aKOHHE
BUTOTOBJICHHS, TiepepoOKa, pPEMOHT, Ganbcudikaimis BOTHEMAIbHOI 30pOi TOMmO, - TOYaNd OI[IHIOBATHUCS
HAYKOBIPSIMHU SIK JiSIHHS, IO CTAHOBIIATH ITiJIBHIICHY 3arpo3y VIS CyCHUIBCTBA, OCKUIBKU CIPSMOBaHI Ha 3MiHY 11
BJIACTHBOCTEH (3a3BU4aii, HA MOCUICHHS 11 HeOe3MmeyHocTi). MeToIMKOIO BiJIMOBIIHUX JOCIHIHKEHb € CUCTEMHO-
MOPIBHSJIBHUM ITiXI]] IIOI0 BUBUCHHS HEOE3MEYHMX BIACTUBOCTEH NPEAMETY 3JI0UHHY, CITiBBIIHOIIECHHS CTYIICHIO
i€l HeOe3MeuHOCTI 13 BUMHEHHSM [Till, CIPSIMOBAaHMX Ha BUTOTOBJICHHS, ITEpepoOKy, (haiabcudikallito TOmo JaHnux
npenMeTiB. HalTUIIOBIIIMMY aclieKTaMH, sSIKi MO€THYIOTh HAYKOBI JIOCTI/DKEHHSI BH3HAYEHOTO HAMHU CIIPSIMyBaHH,
€ TIOIIYKH Ta BU3HAYEHHS: MOHSTTS HE3aKOHHOTO 00iry 30poi (He3aKOHHOTO MOBOJKEHHS 13 30pO€r0); KpUTepiiB
po3MexxyBaHHs 30poi (kinacudikarlisi BUIIB 30poi); CIIBBIIHOIIEHHS TSDKKOCTI MISTHHS Ta BHIIB (3aC00iB) BILTUBY
Ha BIACTHBOCTI 30poi (mepepoOka TOII0); BIAMOBIAHO, CTYNEHIO 3aJIe)KHOCTI CYBOPOCTI CaHKINI BiJl TSKKOCTI
BUMHEHOT'O JiSHHSA.

I 1i monyku MarTh TPUBATH, 3BAXKAIOYH HA OCOOJIMBOCTI Cy4acHOTo MOMEHTY. CTaHOM Ha ChOTOAHI (Ha TJIi
MOJTOBKEHHS BIICBKOBOTO KOH(JIIKTY, 3HAYHOTO 301JIBIIIEHHS 00CITy HE3aKOHHOTO 00iry 3a3Ha4eHHX MPEIMETIB),
i nuTaHHsA HaOyBalOTh OCOOJIMBOTO 3HAYEHHS Ta aKTYaJbHOCTI LI W TOMY, IIO TPUBA€ aKTHBHE OOTOBOPEHHS
rPOMAJICHKICTIO, (DaxiBIIMU HHUTAaHHS MO0 Jeramizaiii MeBHOro BUAy 30poi Ta OOHOBHMX NpHUIIACIB 10 Hel.
BinnoBigHo, Ha HOBOMY SIKICHOMY DIBHI CJi BHUpIIIyBaTH NHUTaHHSA MOCHJICHHS NPOQIIAKTHYHOI CYTHOCTI Ta
3MiCTy KpPHUMIiHaJIbHO-TIPABOBHX HOPM, SIKi BCTaHOBJIOIOTH BiAMOBIJAJIBHICTD 332 HE3aKOHHE IOBOJDKEHHS 13
3a3HaYCHUMH HEOE3IeYHUMHU MpeIMETaMu. AJIEKBATHICTh pearyBaHHs Ha po0JIeMu ChbOTO/ICHHS B PO3TIISyBaHii
chepi morpedye BIPOBDKEHHS MIDKHAPOIHO-TIPABOBHX CTaHJAAPTIB, BHBUEHHS I[O3UTUBHOTO 3apyOiHOTO
JOCBiy, BIPOBA/KEHHSI Yy 3aKOHOTBOPYY Ta NPAaBO3aCTOCOBHY HisUIBHICTH PE3YNbTaTiB BITUM3HAHMUX HAYKOBHX
nociipkens. Jlo TOro K, CliJi BpaxOBYBaTH TOW (akT, MO 3MIiHH, SKHX 3a3HAJO BITYM3HSIHE KPUMIHAJIbHE
3aKOHOJIABCTBO, MPHU3BEIO JIO 3HAYHOTO TIOMIMPEHHS chepu KPUMiHAIBHO-IPABOBOTO PETYJIIOBaHHS 00iry 30poi
(6oitoBux mpumnaciB, BAOyXOBHUX PEUOBHH) 32 PaxyHOK BH3HAYCHHS! HOBHX BUIB KapaHOi CyCHiJIbHO HeOe3neuHol
noBeAiHKH. BinnoBigHo, Ha0yBa€ aKTyaJbHOCTI HOPIBHAJIBHUN CHCTEMHO-TIPABOBMI aHaji3 MOJOXKEHb, IO
MicTHTBCS Y cT.cT. 263 Ta 263-1 KK, Ha mpenmer BH3HAYeHHs CITiBBIIHOIIGHHS 3a TSOKKICTIO YCiX BUJIIB
KPUMiHAIbHO-IPOTUIIPABHOI TMOBEJIHKH, BH3HAUCHHMX SIK O3HAaKa OO0 €KTUBHOI CTOPOHM JaHUX CKJIAdiB
KPUMiHAJIbHUX HPABOMIOPYIIEHb.
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PeTpocneKTUBHBIN AaHAIM3 JOKTPHUHBI IIPABA 110 YIOJOBHON OTBETCTBEHHOCTH 32
HE3aKOHHOEe O0paleHune OpyKus, 00eBbIX MPUIIACOB, B3PbIBYATHIX BellECTB B
Ykpaune

IMasaenko JI.M., e-mail: kafkpoduvsda@ukr.net
Opecckuii rocyAapCTBEHHBIN YHUBEPCUTET BHYTPEHHUX Ael, T. Onecca, YKpanHa

AHHOTanus. BeiOnpas cocTosHIE HCCIIe0BaHUS OCOOCHHOCTEH YrOJOBHOW OTBETCTBEHHOCTH 32 HE3aKOHHOE
oOpalieHue opyxKusi, 00eBbIX IPUIIACOB, B3PHIBYATHIX BELIECTB B YKpanHE B pa3HbIE HCTOPHUYECKHE TPOMEXYTKH
BpEMEHH B KauyecTBe IpeaMeTa JaHHOH CTaTbd, - JOJDKHBI C(HOPMHPOBAaTH M  COOTBETCTBYIOIIMH
MeTOI[OJ’IOFI/I‘IeCKI/Iﬁ nmoaxoa B MHNPOBECACHHWU O3TOIO HCCICIOBAHUA. BO-HepBBIX, CJICOAYyCeT Y4YHMTbIBATh, YTO
MEXTUCIUIUTMHAPHBIN XapakTep MpoOJIeMbl OOpalleHHsT OpYKUS 3HAUYUTENLHO PACIpOCTPaHIET TPaHHIIbI
HAYYHBIX MCCIIEOBAHUM, KOTOPbIE HENOCPEACTBEHHO MJIM KOCBEHHO JOJDKHBI BIMATH Ha COCTOSHHE IPAaBOBOTO
perynupoBanus 310 cepsl 0OIIECTBEHHBIX OTHOIICHHUH. COOTBETCTBEHHO, BOIPOCHI OMPEACICHUS TIPaHHUI
Cyry0O YroJIOBHO-IIPABOBOT'O PETYJIUPOBAHUS, YTOYHCHHS XapaKTePHBIX MPU3HAKOB MpEaMeTa OOIIECTBECHHO-
ONACHOTO JIESHMs, NEepeuHsl YroJOBHO-HAaKa3aHHBIX JIESIHUH, IeJecoo0pasHOro o0bema  YroJOBHOM
OTBETCTBEHHOCTH M T.II. pacCCMaTPUBAIMCh B KAaueCTBE NpEAMETa HCCIEeIOBaHUS B pabOTax Kak YroJIOBHO-
MIPaBOBOTO (KPUMHHOJIOTHYECKOT0), TaK M YTOJIOBHO -IIPOIECCYATBHOr0 (KpUMHUHAIUCTHYECKOTO) XapaKTepa.

Ki1roueBble cj10Ba: HE3aKOHHBIA 000POT OpyKHsl, 00EPHUIIACOB, B3PHIBYATHIX BEHIECTB, 000POT OPYKHSI.
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IMocranoBka npodsemu. Sk nokasye MpakTHKa Ta pe3yabTaTd HAYKOBHX JOCHIIKEHb, po3rmounHaoun 3 1991
POKY TIO CHOTOZICHHSI, O/THIEIO 3 YMOB, 1[0 HEraTHBHO BILTHUBAE HA e(heKTUBHICTH KPUMiHAIBHO-BUKOHABYOI TiSUTHHOCTI B
VYxpaiHi, € HI3bKHI TPOMAJICEKUIA KOHTPOJIb, IO 3AIHCHIOETHCS 32 TIPOLIECOM BUKOHAHHS Ta BiOyBaHHS KPUMiHATBHUX
nokapass [ 1, c¢. 229]. I1pu npoMy BapTo 3ayBaKUTH, IO Y TAHOMY CEHCI 3aKOHOJABEIb HE CTBOPUB Y 3B’3KY 3 LIUM Y
3a3HaYCHOMY HaIpsIMi HaJIe)KHUX MPABOBHX 3acajl. 30KpeMa, sik y BunpaBHo-TpynoBomy kozekci (gani — BTK) (cr. ct.
9, 122-126) [2], Tak i B KpuminansHo-BrkoHaBUOMY Konekci (KBK) Vkpainu (ct. ct. 5, 6, 24, 25, 149) rpomancekuit
KOHTPOJIb 3BEJICHUI TLTBKU O MISUTBHOCTI CIIOCTEPEKHUX KOMICIH Ta MIKITyBaTbHUX pPaj, IO HE CIiBBIIHOCHUTHCH i3
3MICTOM THX HOPM, SIKi 3akpimieHi B KoHncturymii Ykpainu, a Takox y BIANOBIIHMX 3aKOHaX HAIIoi Aepxasu [3].
3okpema, B cT. 5 OCHOBHOTO 3aKOHY 3a3HAa4€HO, IO HOCIEM 1 €MHUM JDKEpesioM BIIaau B YKpaiHi € Hapom. Y CBOIO
yepry, y cT. 5 KBK, 3axpinuBmm npuHIMN ydacTi TpPOMaICHKOCTI B Tepe0adeHnK 3aKOHOM BHIAIKAX y IisTBHOCTI
opraHiB 1 ycTaHOB BHKOHaHHA TokapaHb (YBII), nepkaBa Hamae mpaBo pI3HOMAaHITHUM CYO’€KTaM TPOMaICHKOL
JISsUTBHOCTI 3a0€3MeUnTH BIIKPHUTICTh BCiX O€3 BUHATKY MiApo3AiiiB cucteMu Jlep:kaBHOI KpUMiHABHO-BUKOHABYUOI
ciyx6u (JAKBC) Ykpainu ans cycniibCTBa, HPEACTABHHKU SIKOTO MAalOTh OpaTH peayibHy y4yacTb y BHUpILICHHI
npobJieM, 10 BUHUKAIOTH B TIPOIIECi BUKOHAHHS Ta BiIOyBaHHS MOKapaHs [4, c. 22].

Ipore, K CBIUUTH MPAKTHUKA, OCOOJUBO B YACTHHI KOHTPOJIO 3a MisuTbHICTIO niepcoHany YBII [5], peanbHicTts €
JIEIO 1HIIOIO0 — Yepe3 BiACYTHICTh €(peKTUBHOIO rpOMaCHKOr0 KOHTPOJIIO 3a C(pepor0 BUKOHAHHS MOKapaHb Y KpaiHU
opranu Ta YBII nocriitHo (Ha mpoTs3i mocimipkyBaHoro y wiii po6oti mepioxy (1991-2021 p. p.)) 3poctae piBeHb
petmauBHOiI (cT. 34 Kpuminansaoro koaekcy (KK) 3104uHHOCTI, TOOTO HEHAJICKHUM YMHOM PEali3y€eThCsl BU3HAUCHE
Ha 3aKOHOJIAaBUOMY DPiBHI 3aBJIaHHS IIIOJIO 3al00iraHHS BYMHEHHIO 3aCYKEHUMH HOBHUX (ITOBTOPHMX) KPHUMiHATEHUX
npaBonopyiess (4. 2 ¢T. 50 KK ra 4. 1 ct. 1 KBK).

Omxe, B HASIBHOCTI CKJIa/THA TEOPETUKO-TIPHKIIAHA ITPoOieMa, SIKa i CKJTajia 3MICT MPE/IMETY JIAHOT HAyKOBOI CTATTI.

Cran gociirkenb. BUBUeHHsS HAyKOBOI JliTepaTypy Mokasaja, o SIK y paHHI YacH He3aleKHOCTI YKpaiHu Ta
no mpuiiHaTTsE KBK (1991-2003 p. p.), Tak i 10 TENepilHBOTO Yacy JOCUTh aKTUBHO IMUTAHHAMHU PO3POOKH MpodIieM
TIJIBUIIIEHHS PIBHS Ta BHJO3MIiHH 3MICTY TPOMaJICBKOTO KOHTPOJIIO 32 MPOLIECOM BUKOHAHHS — BiOyBaHHS MOKapaHb
3aiimaroThes Taki yuei, sk: O. M. Bannypka, 1. I'. BoratupsoB, b. M. T'onoekin, O. M. JIxyxa, O. I'. Kox6, B.
S1. Kononenbepkuid, C. FO. Jlykameswy, B. O. Mepkymosa, I'. O. Pagos, A. X. Crenantok, 1. C. Slkosers Ta iH.

Joci Ha TOKTpHHATILHOMY PiBHI HE PO3pOOJICH] iTKi BiAMIOBIIHI MPaBOBiI yMOBH, CIIPSIMOBaHI Ha YOCKOHAJICHHS
MEXaHi3My TPOMAaJICBKOIO KOHTPOIIO y cepl BUKOHAHHS MOKapaHb, 110, MOPS 13 KPUTHYHUM CTaHOM 3aro0iKHOT
JISUTBHOCTI Ta HHM3BKUM PiBHEM y4acThb I'POMAJCBKOCTI Yy Mpoleci BUKOHaHHA — BiAOyBaHHS MOKapaHb, ¥ CTalo
BUPILIAJIEHUM IIPY BUOOPI TEMH JTaHOT HAYKOBOI PO3POOKH.

Bukian ocHOBHUX MOJI0KeHb. Y JIOKTPUHAIBHHX JDKepernax IijJi TPOMajChKHM KOHTPOJEM pO3yMIIOTh
JUSUTBHICTD TIEBHOI CYKYITHOCTI JIFOJICH 3211 TOCATHEHHS IIEBHOTO PE3YJIbTaTy Ha BU3HAYEHIM TEPUTOPIi, ajle 11l Jii He €
nepcoHipikoBaHUMH, TOMY L0 B Hill NMPEACTABISETHCS KOJIEKTUBHHUH 1HTEpEC, SIKMH 1 € OCHOBHUM 00 €IHYIOUMM
(akTopom JraHoro rnporecy [6, c. 15].

Came y Takiii Gopmi, sk BIpHO 3a3HAYAIOTh JAESKI JOCIIIHMKH, 3aKOHO/ABEIb i BU3HAB Ha OMIiLiiiHOMY piBHI
JIaBHO iCHYIOUY CYCIUIBHY MPAKTHKY 3aJIydeHHS /10 MPOLECY BUIPABICHHS 3aCy/IKEHUX PI3HOMAHITHIUX MOXIIMBOCTEH
TPOMAaJCBKHX OpraHizauiii [7, c. 71]. SIk y 3B°sI3Ky 3 MM CIyIIHO y cBiif yac 3ayBaxuB ['. O. PanoB, mo0 He dekatu
HETaTUBHOTO PEe3yJbTaTy, MM 3000B’sI3aHi BXKE ChOTOJIHI POOUTH BCE JJIs TOTO, 1100 3BEPHYTH YBary CyCIHiIbCTBA JI0
KPMMIHAJIbHO-BUKOHABYOI [TISUTbHOCTI, 3pO0MIIM TaKy MiSUIbHICTh BIAKPHTORO, 1100 JIFOAM 3HAIM TE, IO ChOrOJHI 3HA€E
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KOXEH «apemrant». Tinbku Todi, Ha Horo mepekoHaHHs (i 3 UM BapTO MOTOJUTHCH) Taka IisUIBHICTH MOXKE OyTH
3PO3YMIJIONO IS CYCITITBECTBA Ta BUTIpaBAaHa HuM [8, ¢. 17].

Ta, sIKk moKa3zaau pe3yJabTaTd BUBYEHHS IPAKTHKH, Y TEpIIy Yepry Ha LbOMY LUIIXY BapTO BUPIIIUTU HU3KY
CYTTEBUX MPOOIIEM.

[Mo-niepie, y HopMax MDKHApOAHOTO MpaBa (30KkpeMa, y MiKHApOAHOMY MaKTi PO TPOMAJITHCBKI 1 HOMITHYHI
nipaBa; KoHBeHIIiT Ipo 3aX¥CT MpaB JIIOJMHH 1 OCHOBOIIOIOXKHIX cB00OO; BrcHOBKY BeHeriaHChKo1 KoMicii mpo 3axucT
NpaB JIIOJIMHU B YMOBAX HAJI3BHYAIHOrO cTaHy Ta iH.) [9, c. 102-188], a Takox y neskux 3akoHax Ykpainu [3] moBa
BENIETbCS TIPO LIMBUIBHUN, a HE TPOMAJCHKUI KOHTPOJb, 2 TOMY Ha 3aKOHOJABYOMY PIBHI CNiJi TapMOHi3yBaTH IIi
TEpMiHH, a Ha JOKTPUHAIBHOMY — 3’SCyBaTH iX CYTHICTb. Tak, AesKi HayKOBI[I BCTAHOBHIIH, IO TEPMIH «IIUBUTHHUI
KOHTPOJIbY TIOXOUTH BijI cioBa «polites» — (Tp. — TPOMaAsSHUH), K€, Y CBOIO YepPry, € IMOXiTHUM Bif] TPEIKOTO CJIOBa
«polisy (MicTo, a00 MeIIKaHelh Koo MicTta) [6, c. 15].

IIpn Takomy mimxomi, Ha mymky €. C. CeniBaHOBOI, y 3MICTI TEpPMiHY «IIMBUIBHHI KOHTPOIBY 3aKPIINIEHO
TIOJIO’KEHHS PO TiepcoHi(ikariiro cy0’ekTa Ta HOro ycBioMieHy MoTpeOy BHKOHYBATH CBOi KOHTPONBHI (pyHKIIT 3a
nepxanumu iHTepecamu [10, c. 206].

lomo 3MicTy TepMiHy «TPOMAICBKHH KOHTPOJb» TO Y JAOKTPUHAIBHUX JKEpeNax 4YiTKO HOro BU3HAUCHHS He
JIaHO — MOBA BENEThCS JIMIIE MPO CJIOBO «KOHTPOJIb» ((ppaHil. CONtrole — mepesipka, CIHCOK, 10 Mae AyOiKaT st
TIEPEBIPOK; IEpeBipKa BUKOHAHHS 3aKOHIB, pimreHs Tormo) [11, ¢. 323].

VY Toii cammii 4ac, SKIIO 32 OCHOBY B3SITH 3alPOTIOHOBAHWI y 3arajbHHUX pHCax BapiaHT BU3HAYCHHS JAHOTO
TepMiHy, sikuii 3anporonysas . O. Pamos [8, c. 17], a Takox iHmr, cOpMy/IbOBaHI HAa HAYKOBOMY PiBHI 3 IIHOTO
nutadbs Aedininii [12], To TpOMajChKHi KOHTPOJb, BKIOYAOYH C(epy BHKOHAHHS IOKapaHb 3IiHCHIOETHCS
KOJICKTUBHHMH YTBOPEHHSMH — IPOMaJICBKUMH OPraHi3allisiMi, sKi JiFOTh BiJl IMEHI MEBHOI rpymnu oci0d, 00’ €qHaHuX
BH3HAYCHOIO IIIJITIO, a IIUBIIBHII KOHTPOJIB — 11 OLTBII MTepCOHi(hiKoBaHa ASUTBHICTD Y JaHOMY Hampsmi [6, ¢. 15].

Taxwii BEICHOBOK IPYHTYETHCS HA 3MICTI Y TOMY YHCHi TTOHSTTS «TPOMAJICEKHAI KOHTPOJBY, TiJ] SIKUM PO3YMIIOTh
CYCHUIBHY isUTbHICTh TPOMAJICBKUX 00’€JHaHb, MMPEAMETOM SKOI € 3IHCHEHHS HAIAAY 3a BIAMOBIIHICTIO HiSUIBHOCTI
OpraHiB JepKaBHOI BIIaJH, OpPraHiB MiICIIEBOrO CaMOBPSIYBaHHS, 1X IMOCaJOBHX 1 Ciy)00BuX oci6 Koncrurymii
VYkpainy, 3akoHaM YKpaiHW, iHIIMM HOPMAaTHUBHO-TIPABOBUM aKTaM Ta 3a JOTPUMAHHSAM HHMMH IpaB 1 3aKOHHHX
IHTEepeCiB JTIOANHHU Ta PyHIAMEHTAIBHUX CBOOOI, 1 Ha moBary 10 Hux [12].

SIKII0 70 MBOro MHUTAHHS MiJIATH 3 OIJISAY BUMOI 3aKOHOJABYMX aKTiB YKpPaiHH, TO MPaBO Ha 3IIMCHEHHS
TPOMAJICPKOTO KOHTPOJO 3aKpIIIEHO B CT. CT. 36, 38, 40 Koncturymii Ykpainu, a Takox y IeSKUX 3aKOHAX YKpaiHH
(3oxpema, «IIpo 3BepHeHHs TpomMamsH», «lIpo mybmiuny iH(opmamito», «[Ipo HamionamsHy momimitoy; iH.). Ilpm
BOMY, BHXOJISYHM 13 3MICTy 3aKpilUICHUX Y IMX MPaBOBHX JPKEpe, MOXKHA KOHCTATyBaTH, IO CJIOBOCIIONYYCHHS
«POMAJICHKHIA KOHTPOJIb)» € OLIBII MPEAMETHUM TIPH 3IHCHEHHI TaHOT ITyOJIIYHOI isUTbHOCTI, HIXK TEPMIH «IIUBLUILHUN
KOHTPOJIb», @ TOMY Ma€ OyTH BU3HAYEHO Ha HAL[IOHAILHOMY HOPMATHBHO-TIPABOBOMY DiBHI.

Jpyruii acnekT JociiKyBaHoi MPoOIeMaTHKH TIOJSITAE Y TOMY, IO Ti 3aKOHOJABYi MiJIXO/IH, 110 TTOB’sI3aHi i3
3MIMCHEHHSIM TPOMaJICHKOTO KOHTPOJIO Y cepi BUKOHAHHS IMOKapaHb YKpaiHu, Hi mo ¢opmi (3akpimurennx y KBK
CTaTTAX Ta TEOPETUIHOI KOHCTPYKILT ITLOTO MOHSTTS), Hi TI0 3MiCTy (BU3HAYEHUX Y 3aKOHI (popMax KOHTPOITIO), HisSK HE
KOPECTIOHAYIOTBCS SIK 3 KOHCTUTYIIHHUMH HOPMaMH, TaK 1 M>KHapOJHO-IPABOBUMH BUMOT'aMH 3 03HAYEHOI TEMATHKH
JIOCTI/DKEHHSI, & TOMY TIOTPeOYIOTh SIKICHOT BHJJO3MIHH Ta CYTTEBOIO 3MICTOBHOTO IEpETIPAIFOBAHHS, SKE, HAPUKIIA,
BKE 3IHCHEHO MIO/I0 1HIIMX NPaBOOXOPOHHMX opraHiB. Tak, y 3akoni Ykpainu «lIpo HamionansHy modmimiro» mpoMy
npUCBSYeHO crierianbauid po3nin VIII «"poMaackkuii KOHTpOIIh TOMIIii», 9oro moci Hemae y KBK.

Binbi Toro, xoua i Ha3BaHi Cy0’€KTH TPOMAJICHKOTO KOHTPOJIO (CIIOCTEpEXHI KOMICIT Ta MIKITyBaIBHI Pajn),
aJie Ha3BaTH iX JiSUTbHICTh KOHTPOIBHOIO (Y CEHCI 3MICTy TEPMiHY «KOHTPOIIb») XK HisIK HE MOXHA, MO3asIK Y OiIbIIii
Mipi y TaHOMY KOJIEKCi 3aKpiIIeHO 3aX0AM HaJIaHHs JOTIOMOT'Y Ta iX B3aeMoJii 3 opranamu ta Y BIL

Came 3 X MipKyBaHb, sIK BUIA€THCS, i HeoOXimHo nomoBanTH KBK BiqImoBiTHOO ri1aBOKO TI0 aHANOTIT PO3ALTY
VIII 3akony VYkpainu «[Ipo HarioHambHY MOLiIO», IO JIOTTYHO BifoOpa3wio O CYTHICTH 1 3MICT 3IiHCHEHHS
IPOMaJICBKOT0 KOHTPOJIIO y chepi BUKOHAHHS ITOKapaHb Y KpaiHu.

I, HakiHelp, 3BepTae Ha ceOe yBary i TaKWil HOPMATHBHO-TIPABOBHH MapasiOKC, IO CKIIABCS Y KPUMIHAJIBHO-
BUKOHABUOMY 3aKOHOJABCTBI YKpaiHU 3 MHUTaHbh TPOMAJICEKOTO KOHTpOO. 30kpeMa, y BTK VYkpainu, skuii misB 10
2003 poKy BKJIFOYHO, MOXKHA Y 3B’SI3KY 3 IIUM BHOKPEMHTH HACTYITHI OCOOJMBOCTI 3a3HAueHOI JMIsUTBHOCTI B MPOIIECI
BUKOHAHHS — BiIOyBaHHS TOKapaHb, SIKi JIMILIE YacTKOBO BpaxoBaHi y HuHi aitouomy KBK; a came:

1. 3akoHO/aBelb HE BIIHIC yYacTh TPOMACHKOCTI 10 OCHOBHHX 3acOOIB BHUIPABICHHS 1 INMEPEBHXOBAHHS
3acymxenux (ct. 7 BTK).

VY ol camuii yac, y 4. 3 cr. 6 KBK MoBa BeneThcst mpo TpoMajiChKUl BIUIMB, SIKWH BiJIHECEHHI IO OCHOBHUX
3aco0iB BIPOBA/DKEHHS 1 pecorlianizallii 3aCy/IKeHHX.

2.Y cr. 9 BTK 3akpimieHo juire y4acTb TpoMaJIChKOCTI Y BUTIPABIICH] Ta MEPEBUXOBaHHI 3aCyDKEHUX.

Harowmicts y ct. 25 KBK 3akoH0aBe1b HaaB MpaBo TPOMAICHKOCTI SIK Ha y4acTh Y BUIIPaBIICHHI Ta pecoLiasmizarii
3acy/pkeHuX (4. 1), Tak 1 Ha 3iHCHEHHS TPOMaJICBKOTO KOHTPOJIIO 33 POLIECOM BUKOHAHHS — BiIOyBaHHS IOKapaHs (2.2).
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[pu tpoMy crij 3a3HAYMTH, 1110 HA CHOTOJIHI, ITICJIS BHECCHHS 3MiH 1 JIOMOBHEHb y nanuii Komekce, mo cyTi 3BefieHuit 10
TPOMAJICEKOT0 KOHTPOITIO, IO 3MIHCHIOETHCS MIKITyBATLHIMH paaMi BUXOBHUX KOJIOHIH (CT. 148).

TTopsia 3 1M, BUBYEHHS 3MICTY 3a3HAYEHOI ITPABOBOi HOPMH, a TAKOXK PO3IIMPEHE TIIyMadeHHS il 3MICTY Aal0Th
MiJICTaBM CTBEPIDKYBATH, IO Y Hill 3aK/IaieHO MpaBoOBY Koi3ito, mo3ask y cr. 148 KBK moBa BeneThest Ipo ydacTb
TPOMaJICBKOCT] Y BUIIPABIICHHI 1 pecomiaizanii 3acyDkeHUX HETIOBHOJITHIX, a He, BIacHe, PO IPOMaJICEKHIA KOHTPOJIb,
X04a y Hilf 1 BKUTO CIIOBOCIIONYYECHHS «IPOMAJICEKUI KOHTPOJIbY.

TakuM 4YMHOM, SKIIO BHUXOAWTH 3 OYKBAIBHOTO TEKCTy HHHI Mil0YOTO KpUMiHATbHO-BUKOHABYOTO
3aKOHO/IABCTBA YKpaiHHM, TO MOXXHA KOHCTaTyBaTH, II0 HaJEKHOIO MPaBOBOTO MEXaHi3My 3 MHTaHb 3iHCHEHHS
TPOMAJICBKOTO KOHTPOJIO y c(epi BUKOHAHHSA TOKApaHb HE CTBOPEHO, IMO3afK Yy ILIOMY BCE 3BEIEHO A0 y4acTi
TPOMAJICHKOCTI Y BHITPABIICHHI 1 pecorliaii3allii 3acy/KeHnX, a He IO KOHTPOIIO 32 BKa3aHUM ITPOIIECOM.

3. Y BTK Oymna BifcyTHS CrieliainbHa HOpMA, Y SIKiH MasTi Oy Ty 3aKpiruieH] MPUHIIN KpUMIHATEHO-BHUKOHABYOI TisUTHHOCTI.

Ha Bimminy Big mporo Konekcy, y KBK, B cr. 5, He Tijlbku BU3Ha4Y€H| IPHHIMITN KPUMiHAIEHO-BUKOHABYOTO
3aKOHOJIABCTBA, BUKOHAHHS 1 BiIOYBaHHS TIOKapaHb, ajie i cepe/l HIX BUOKPEMIIEHO TPHHITUIT YYacTi TPOMaCbKOCTI B
nepeadadeHuXK 3aKOHOM BHIaIKax y AisutbHOCTI opraHis i YBIL. I, 3HOBY x Taku, y cT. 5 KBK >kogHHM CI0BOM 3 IHOTO
NPHUBOJY HE CKa3aHO PO TPOMAJICEKUI KOHTPOJb y chepi BUKOHAHHS TOKaPaHb.

3 orysiy 1IBOT0, MOYKHA 3pOOHUTH BUCHOBOK TPO Te, IO JIepKaBa YKpaiHa Ha 3aKOHOIaBUOMY PiBHI HE TLIBKU HE
3aIlikaBJieHa y 3/1iHCHEHHI TaKOTro BUIY HisUTPHOCTI Y BKa3aHIHM Tramy3i CyCHUIbHUX BIJHOCHH, ajie i irHOpye B3ATI Ha
cebe Mi>KHAPOIHO-TIPABOBI 3000B’13aHHsI 3 O3HAUCHUX MMUTaHb [9, ¢. 102-188].

JlonaTkoBUM apryMeHTOM Ta, OIHOYACHO, JOKa30M TaKOTO BHUCHOBKY € ToH (akT, mo y 2018 pomi BepxosHa
Pana Ykpainu Binmiamia 3akon Ykpainu «I[Ipo neMokparndHuii IUBUTEHANA KOHTPOJIb HAJ BOEHHOIO opraHizariero i
MPaBOOXOPOHHUMH OpraHamu JepxkaBn» (3akoH Big 21.06.2018 Ne 2469-VII), He mpuitHSBIIM B3aMiH HBOTO Oyb-
SIKOT'O QHAJIOTY T10 CYTi.

VY Toli cammii ¥ac, SIK BIYYHO y 3B’SI3KY 3 IIMM 3ayBaXXYIOTh JIeSKi HAYKOBIl, 3 ypaxyBaHHSIM TOTpeOH y
BU3HAUCHHI MIPABOBMX MEXaHI3MiB iHTErpallii, a TAKOXK BIUIMBY €BPOIEHCHKOTO NpaBa Ha MPOLIECH, IO Bi0YBalOThCS B
YkpaiHi, BaKJIMBOIO YMOBOIO JIJIs 3MIITHEHHS 3B’SI3KIB MK YKpaiHoto Ta €C e 30mmkeHHs ix 3akoHoaaBcTsa [13, ¢. 7],
OIHUM 13 JIOCSITHEHB SKOTO € 3aKpIIUICHHS y HbOMY OCHOBOIIOJIOXKHHX MOJIOKEHB, IO CTOCYIOTHCSI TPOMAJCHKOTO
KOHTPOJIIO 32 JTISUTHHICTIO JIEPKaBy Ta i BIATIOBITHAX 1HCTHUTYIIIH.

SIKIo 3a3HaueHy TEOPETHYHY CEHTEHIIIIO 3aCTOCOBYBATH JO0 IPOLIECY BUKOHAHHS — BiIOYBaHHS TIOKapaHb, TO
OIliHKAa TPOMAJICEKOTO KOHTPOJI0 MaTHME HACTYITHWH BHIJIS U TOTO, IIO0 KepyBaTHCS 3aKOHAMH, MOTPIOHO, SIK
MiHIMyM, 3HATH 1Ii 3aKOHU. be3 3HaHp HeMae pe3ypTaTiB TBOpeHHs. Came TOMY, BApTO BUKOPHUCTATA MOXKITUBOCTI, SIKi
3aKJIaJIeHi B 3aKOHi, Ta Ti MEPCTIEKTUBH, 1110 iICHYIOTh Y 3B’3Ky 3 IuM. [Ipu mpoMy Taka po0OoTa y BKazaHOMY Harpsmi
Ma€ HOCUTH HE CIi30IUUHHIA, a CHCTEMHHUI XapakTep. | To/i 1Bl CTOPOHU — 1 «TFOPMay, 1 «CYCILIBCTBO» (Y CEHCI 3MICTY
TPOMAJICHKOT0 KOHTPOJIFO) 3MOXKYTh Y TTOBHIH Mipi 33/I0BOJILHUTH CBOI iHTepecH [14, c. 11].

BuchHoBok. Omxke, 3aCTOCYBaHHI 1CTOPUKO-TIPABOBOIO, y MEPIITY Yepry, Ta iHIMX MeToiB ((hopMabHO-IIPaBOBOIO,
JOTMAaTHYHOTO, JIOTTYHOTO, iH.) IMi3HAHHS COLIABHO-TIPABOBUX SIBUII 1 TPOIECIB, IO CTOCYIOTHCS c(epr BHKOHAHHS
NOKapaHb YKpaiHH, JO3BOJIsIE KOHCTATYBATH, 110 Y YAIHHOMY KPUMiHAJIbHO-BUKOHABYOMY 3aKOHOZIABCTBI BIZICYTHI Oy/Ib-sIKi
IPaBOBI MEXaHI3MH 3/[IHCHEHHS TPOMaJICBKOTO KOHTPOJTIO 32 TIPOLIECOM BUKOHAHHS — BiZIOyBAaHHSI ITOKapaHk, 110, SIK TIOKa3ye
NPAKTUKA BUCTYIIAE OJTHIEIO 3 JIETEPMIHAHT, sSIKa BKPail HEraTUBHO BIUIMBAE HE TUTLKW HA CTaH MPABOTIOPSIIKY Y JaHii ramysi
CYCITUTBHHX BiZIHOCHH, aJie i 3HIDKYE PIBEeHb KPHMiHATBHO-BIKOHABYOI IsUTHHOCTI B HAIIIIH IeprKaBi.

BpaxoByroun 3a3HaueHe, 0COOIHMBOI TEOPETUYHOI Ta MPAKTHYHOI 3HAYYNIOCTI HAOYBAIOTh ITUTAHHS aKTUBI3alil
HAayKOBHX JIOCHI/PKEHb, TIOB’S3aHUX 13 3’SICYBaHHSM 3MICTy, CYTHOCTI Ta 3/IiHCHEHHSM TPOMAJICBKOTO KOHTPOJIO Y
cdepi BUKOHAHHSI TIOKapaHb Y KpaiHu.
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Abstract. In order to implement the Doctrine of Information Security of Ukraine, Presidential Decree Ne 203/2021
"On the decision of the National Security and Defense Council of Ukraine of May 14, 2021" On the application of
personal special economic and other restrictive measures (sanctions)" was approved, which provides for additional
sanctions for individuals and legal entitiesin case of violation of legidation in the information sphere. This means
that at the legidlative level the mechanism for restricting citizens' rights to information in the interests of national
security needs to be improved. It must ensure the protection of Ukraine's information space on the one hand and
not violate the congtitutional right of citizens to information on the other. Therefore, the definition of this fine line
requires detailed study by both scholars and legal practitioners. The possibilities of the mechanism of restricting
the right of citizensto information by the state have increased. Therefore, we can talk about the separation of such
alegal category as information and legal mechanisms for restricting the rights of man and citizen to information
governed by the rules of various branches of law. Thus, information and legal mechanisms for restricting human
and civil rights, aswell as their elements need further research and improvement in practice.

Keyword: citizens rights, information sphere, legidative level, national security, constitutiona right, legal
mechanisms, human and civil rights.

Formulation of the problem. According to the Decree of the President of Ukraine "On the decision of the
National Security and Defense Council of Ukraine of December 29, 2016 "On the Doctrine of Information
Security of Ukraine", the complex nature of current threats to national security in the information sphere requires
identifying innovative approaches to protection and development of information space. globdization and free
circulation of information. One of the priorities of state policy in the information sphere is to improve the
legidlative regulation of the information sphere in accordance with the current threats to national security [1]. In
order to implement the Doctrine of Information Security of Ukraine, Presidential Decree No203 / 2021 "On the
decision of the National Security and Defense Council of Ukraine of May 14, 2021" On the application of persona
special economic and other restrictive measures (sanctions) "was approved, which provides for additional
sanctions for individuals and legal entitiesin case of violation of legidation in the information sphere.

This means that at the legidative level the mechanism for restricting citizens' rights to information in the
interests of national security needs to be improved. It must ensure the protection of Ukraine's information space on
the one hand and not violate the constitutiona right of citizens to information on the other. Therefore, the
definition of thisfine line requires detailed study by both scholars and legal practitioners.

The aim of the study. Based on the relevance and significance of the problem, the purpose of the article is
to determine the information and legal mechanisms for restricting the rights of citizens to information in the
interests of national security.

To achieve this goal, the following tasks were set:

- to define the essence and normative content of the concept of the mechanism of restriction of the rights of
citizensto information in the interests of ensuring national security;

- consider elements of the mechanism for restricting the rights of citizens to information in the interests of
national security;

- to analyze the types of information and lega mechanisms for restricting the rights of citizens to
information in the interests of national security;

- identify ways to improve information and legal mechanisms to limit the rights of citizens to information in
the interests of national security.

Analysis of recent publications. It is important to note that, despite the exceptional importance and
urgency of national security, domestic and foreign science has not paid enough attention to devel oping information
and legal mechanisms to restrict citizens' rights to information in the interests of national security, which indicates
significant gapsin current legislation.

At the same time, in the legal scientific literature of theoretica and methodological nature, many ideas and
well-founded provisions related to this issue are concentrated. The theoretical aspects of the essence of the
mechanism of restriction of human and civil rights are devoted to the works of such legal scholars as O.
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Andrievskaya, A. Ashikhmin, K. Volynka, O. Osinska, L. Letnyanchin, A. Mernik, S. Pchelintsev, |. Savenkova,
M. Savchin, B. Sydorets, O. Skrypniuk, V. Sorokun, T. Slinko, E. Tkachenko, S. Shevchuk and others.

Despite the Sgnificant theoretica basisfor the study of the mechanism of restriction of human and civil rights, in the
scientific field the essence of information and legal mechanisms of redtriction of citizens rights to information in the
interests of nationd security isinsufficiently revealed. Therefore, thisissue requires further research.

Results of the research. According to Art. 1 of the Universal Declaration of Human Rights of 10.12.1948,
al people are born free and equal in dignity and rights (hereinafter the Declaration) [2]. Among the human rights
provided by the Declaration are rights that are directly related to the information sphere. In particular, in
accordance with Article 19 of the Declaration, everyone has the right to freedom of opinion and expression; this
right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas
through any media and regardless of frontiers.

All the rights defined by the Declaration are indienable and inviolable, but neverthdess, this international legal act
provides for cases of restriction of human and civil rights. Thus, a person should be subject only to such restrictions as are
prescribed by law solely to ensure the proper recognition and respect for the rights and freedoms of others and to ensurethe
just requirements of morality, public order and generd wedlfarein ademocratic society [2].

Similar norms are contained in the legidation of Ukraine, in particular according to Art. 21. According to
the Constitution of Ukraine, al people are free and equal in their dignity and rights. Human rights and freedoms
areinalienable and inviolable [3].

The most important in terms of information are the rules of Art. Art. 32,34, 35 of the Constitution of
Ukraine, which guarantee the right to freedom of thought and speech, to free expression of their views and beliefs,
to freedom of worldview and religion.

With regard to restrictions on rights, the collection, storage, use and dissemination of confidential
information about an individual without his or her consent is not permitted, except as provided by law and only in
the interests of nationa security, economic prosperity and human rights. The exercise of these rights may be
restricted by law in the interests of national security, territorial integrity or public order in order to prevent riots or
crimes, to protect public health, to protect the reputation or rights of others, to prevent the disclosure of
confidential information or to maintain authority and impartiality of justice [3].

The constitutional principles of restricting the right to information are set out in more detail in the Law of
Ukraine of 2 October 1992 Ne 2657-X11, where the right to information may be restricted by law in the interests of
national security, territorial integrity or public order to prevent riots. criminal offenses, to protect public health, to
protect the reputation or rights of others, to prevent the disclosure of confidential information, or to maintain the
authority and impartiality of justice. The collection, storage, use and dissemination of confidential information
about a person without his consent is not allowed, except as provided by law, and only in the interests of nationa
security, economic well-being and protection of human rights [4].

As can be seen from the analyzed regulations, restrictions on human rights are provided for both at the
international and domestic levels. The general grounds for such a restriction are also identified, including in the
interests of national security. Nevertheless, there is no clear definition of the mechanism of such a restriction and
its elements, so thisissue needs more detailed study.

Thus, in legd science such terms as "mechanism of legd regulation”, "mechanism of adminidtrative and legd
regulation”, "mechanism of protection of human and civil rights and freedoms', "mechanism of ensuring human and civil
rights and freedoms’, ""'mechanism of redization of rights and freedoms’ are used. man and citizen "'," congtitutiona and
legal mechanism for redtricting the rights and freedoms of man and citizen ", etc. However, the concept of "mechanism for
restricting the rights and freedoms of man and citizen", "mechanism for restricting the rights of citizens to information in
theinterests of nationa security” has been studied in fragments and has no separate definition.

In order to better understand the term "mechanism for restricting the rights and freedoms of man and
citizen", it is necessary to explore its relationship with the mechanisms of related phenomena.

In the explanatory dictionary, the concept of "mechanism” in terms of phenomena and processes is
considered as "internal structure, system of something" [5, p. 523], in the "Short Economic Dictionary" - as a
sequence of states, processes that determine any actions, phenomena; system; device that determines the order of
any activity [6, p. 401]. In the theory of law, the legal mechanism is defined as a structure that provides a
consistently organized legal means that alow to achieve a specific legal goa in accordance with the relevant
procedure, each link of which isan independent set of legal means[7, p. 13].

The dosest concepts in this area are the terms "condtitutiond and legd mechanism for regtricting human and civil
rights and freedoms’ and "mechanism for ensuring human and civil rights and freedoms.” Thus, OV Andrievskaya sees the
condtitutional and legal mechanism of redtriction of human and civil rights and freedoms as a complex phenomenon, whichis
asysem of interrd ated condtitutional and legal means and other components (gods, principles, conditions, grounds, forms of
resrictions) that finds its embodiment in the socidly ussful behavior of a particular subject of conditutiond and legd
relations, in the actions of specidly authorized to implement congtitutiona and legd redrictions of subjects as a consgently
complex process amed a protecting the va ues established by the Basic Law of Ukraine, protection of legitimate interests [8,
with. 85]. O. Skrypniuk defines the conditutiona redtriction of human rights and freedoms as provided by the Condtitution
and laws of Ukraine regime of temporary generd or specific-individua sugpenson or narrowing of defined and guaranteed by
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the basic law rights and freedoms in the interests of other peopl€es rights and nationd security and defense of Ukraine[9, p. 9].
A. Ashikhminova expressed a pogtion on the congderation of the condiitutiona and legd mechanism of redtriction of human
and civil rights and freedoms in two aspects: 1) as the activities of date bodies, officids to perform redtrictive functions,
responghilities to create optima conditions for legd redrictions rights and freedoms; 2) as a result of this activity, which
condgsinthe actud implementation of legd restrictions[10, p. 10].

Under the mechanism of ensuring the rights and freedoms of OV Negodchenko understands the system of
ways and factors that provide the necessary conditions for the realization and protection of al fundamental human
rights and freedoms [11, p. 16]. K.G. Volynka defines the mechanism of ensuring the rights and freedoms of the
individual as a single, halistic and qualitatively independent phenomenon of the legal system, which is a set of
interrelated and interacting legal prerequisites, regulations and socia conditions that create appropriate legal and
factual opportunities for full realization freedoms[12, p. 3-4].

Also, the mechanism of redtriction of human and civil rights and freedoms is closaly related to the mechanism of
legal regulation, which isaprerequisite for itsfunctioning. Their legal relationship isthat the mechanism of legd regulation
and the mechanism of redtrictions on human and civil rights and freedoms provide for the impact of lega norms on legal
relations regarding the origin and limits of human and civil rights and freedoms.

Summarizing all the above, we can define the restriction of human and civil rights and freedoms as a
statutory regime of temporary general or individual suspension or narrowing of defined and guaranteed by the state
human and civil rights and freedoms, which is carried out by specialy authorized entities the rights of others, as
well as national security.

Since the subject of the study is the mechanism of restricting the rights of citizens to information in the interests of
national security, such a definition needsto be clarified. Nationd security of Ukraineis defined by the Law of Ukraine"On
National Security of Ukraing' of June 21, 2018 as the protection of date sovereignty, territoria integrity, democratic
condtitutiond order and other nationd interests of Ukraine from red and potentia threats [13]. This means that the
mechanism of redtricting the rights of citizens to information in the interests of nationa security is a Satutory regime of
temporary generd or individua suspension or narrowing of human and civil rights to information, which is carried out by
specidly authorized entities to protect Sate sovereignty, territorid integrity, democratic congtitutional order and other
nationa interests of Ukraine from real and potentid threats.

The legal restriction of human and civil rights and freedoms is characterized by the observance of such
principles as legality, justice, proportionality and objectivity, which consists in maintaining the balance of interests
of individuals and society as a whole. Restriction of human and civil rights and freedoms does not mean violation
of human and civil rights and freedoms, but only areduction in the scope of granted rights and freedoms.

Due to the variety of definitions of legal mechanisms, there are several approaches to its structural elements.
O.V. Negodchenko to the elements of the mechanism of rights and freedoms include: legal means, organizational
forms and methods of relevant state bodies aimed at creating the necessary conditions for the realization of human
rights and freedoms, their direct protection and defense [11, p. 16]. K.G. Bagpipes to the dements of the
mechanism of ensuring the rights and freedoms of the individua include: legal prerequisites for ensuring the rights
and freedoms (legal status of the individual); normative-legal means of ensuring rights and freedoms (legal
guarantees); genera socia conditions for the implementation, protection and defense of individua rights and
freedoms (the actual socia macro-environment in which the rights and freedoms) [12, p. 3-4]. Yu.Yu. Shvets
components of the mechanism of constitutional and legal protection of hedth care rights separates the object
(powers), subjects (public authorities, civil society institutions), grounds (lega, factual), principles (generd,
specid), forms judicia and non-judicial). In this case, the scientist analyzes only two elements; 1) regulatory
framework (set of legal measures); 2) institutional, organizational elements (structure and activities of relevant
bodies) [14, p.27]. O.A. Snezhko defines that the mechanism of protection of human and civil rights and freedoms
consists of two elements. the system of state bodies through which everyone can protect their rights and freedoms,
and remedies (judicial, administrative, civil, criminal and others). 15, p.27].

Thus, in order to more broadly define the mechanism of restricting the rights of citizens to information in
the interests of national security, it is necessary to study such elements as organizational and legal and regulatory.
The normative-legal component includes normative-legal acts of international and nationd level, which limit the
person's right to information, and organizational-legal - the system of state bodies that have the power to restrict
the person's right to information and have the right to use appropriate legal forms, means and restriction methods.

Given that the institution of restriction of rights is intersectoral and includes norms of constitutional,
administrative, criminal, civil, labor law, and organizational and legal principles of restriction of human and civil
rights are also provided by norms of various branches of law, we can talk about the existence of mechanisms . In
the information and legal sphere it is an administrative-legal mechanism of restriction of citizens' rights to
information, economic-legal mechanism of restriction of citizens' rights to information, civil-law mechanism of
restriction of citizens' rightsto information, etc.

Conclusions and prospectsfor further research. After the adoption of the Law of Ukraine "On Sanctions’
of August 14, 2014Ne 1644-VII and Presidential Decree No203 / 2021 "On the decision of the National Security
and Defense Council of Ukraine of May 14, 2021 "On the application of persona specia economic and other
restrictive measures (sanctions )"" The possibilities of the mechanism of restricting the right of citizens to
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information by the state have increased. Therefore, we can talk about the separation of such alegal category as
information and legal mechanisms for restricting the rights of man and citizen to information governed by the rules
of various branches of law. Thus, information and legal mechanisms for restricting human and civil rights, as well
as their elements need further research and improvement in practice.
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NudopMaiuoHHO-TPABOBbIE MEXaHU3MbI OTPAHMYEHUS NIPAB IPaXKAaH HA
uHGopManKIO B HHTEpPecaX HAUMOHAJBbHOU 0€30ITACHOCTH

Hunkaps T.HM., e-mail: shtatyanai @gmail.com
Cynapst BocbMOT0O a AMUHUCTPATUBHOTO aleIUIAIIMOHHOTO CyAa

AHHoTauus. B nensax peannzanuu JJokrpunsl nHpopManuoHHOK O6e3onacHocTH YKpaunsl Yka3 [Ipesnnenrta No
203/2021 «O pemennn CoBera HaMOHAIBHOW Oe30macHOCTH M 000poHBl YKpauHsl oT 14 mas 2021 roga «O
MPUMEHEHUH TEePCOHAIBHBIX CIEUUANBHBIX SKOHOMHUYECKHX W APYTUX OTPAaHHUYMTENBbHBIX Mep (CaHKLHUH) )»,
KOTOPBIM MPEyCMOTPEHBI JOTOIHUTENbHBIE CAHKIIUY B OTHOIICHUN (PU3NYECKUX U IOPUIMYECKHX JIUI B CIIydae
HapyLIeHNs] 3aKOHOJAATEeNbCTBa B MH(OPMALMOHHOW cdepe. DTO O3HAYAET, YTO HA 3aKOHOJATEIHHOM YPOBHE
HEOOXOJMMO YpPEeryJupoBaTh MEXaHW3M OrPaHWYEHUS TpaB TpaXAaH Ha HWHPOPMAIMIO B HHTEpEcax
HAI[MOHAJIBHONH  0€30MacHOCTH. OBITh  ycoBepiieHcTBOBaHa. OHa  IOJDKHA — OOeCIeYMBATh  3alIUTY
WHPOPMALMOHHOTO MPOCTPAHCTBA YKpPaWHbI, C OAHOW CTOPOHBI, U HE HApyIIaThb KOHCTUTYLHOHHOE IPaBO
rpaxaaH Ha uH(opMaruio, ¢ apyroi. [loaTomy onpeaeneHue TONW TOHKOH TpaHu TPeOyeT AeTaIbHOrO U3yUeHHS
KaK YYE€HBIMH, TaK W MPAKTUKYIOUUMH IOpUCTaMH. BO3MOXXHOCTH MeXaHM3Ma OTpaHHuYEHHs MpaBa rpaxaaH Ha
WHPOPMALIMIO CO CTOPOHBI rocylnapcTBa. Pycckue roBOpSAT O BbIIEJIEHHUHM TaKOW NPaBOBOW KaTETOPHH, Kak
nHpOpPMaLUs, W TPaBOBbIE MEXaHHW3Mbl OTPaHUYEHHMS NpPaB YEIOBEKAa W TPaXKAaHMHA Ha WHQPOPMAIHIO
PETYNHPYIOTCS HOpMaMH Pa3IMYHBIX oTpaciieil mpasa. Takum oOpa3om, HHGOPMAIIMOHHO-TIPABOBbIE MEXaHU3MBI
OTpaHWYEHHS MPaB YeJIOBEeKa W TPaKIaHWHA, a TaKKe MX DJIEMEHTHl HYXIAIOTCS B JajJbHEHWIEM HM3Y4YeHUU H
COBEpILIEHCTBOBAaHUH Ha MPAKTUKE.

KioueBbie cioBa: mpaBa TpaxkaaH, WHopMalmoHHas cdepa, 3aKOHOJNATENHHBIN YpOBEHb, HAIIMOHAJIbHAsS
0e301acHOCTh, KOHCTUTYLIHOHHOE ITPaBO, IPABOBBIC MEXaHU3MBI, IPaBa YeJIOBEKa U IPaKIaHUHA.
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Abdtract. Thisarticle introduces the active dissemination and devel opment of new social relations related to the Internet of
Things. The concept of the Internet of Things (1oT) is seen as a growing network of facilities, from industrial devices to
consumer goods and services that can share information and perform their tasks while working, relaxing or playing sports.
The main problems of the Internet of Things include information security and protection of persond data. Internet of
Things technologies significantly increase the risks of violating the confidentiality of persona data due to the fact that they
involve the accumulation, circulation and use of alarge, territorialy and technologicaly distributed amount of information
(data) about aparticular person. This raises quite natura questions about the religbility of storage of such data and ensuring
their protection againgt unauthorized use. The article also discusses the need to implement EU legd standards on persond
data protection defined by EU legidation (Data Protection Package), in particular, Regulation (EU) 2016/679 of
27.04.2016, Directive (EU) 2016/680 of 27.04 .2016 of the European Parliament and of the Council, Directive (EU)
2016/681 of 27.04.2016 19 of the European Parliament and of the Council and making the necessary amendments to the
legidation of Ukraine. It should be noted that the norms of these EU legd acts should be applied from May 2018 not only
inthe EU member gtates, but aso in the countriesthat cooperate with them.,

Keywords: Internet of Things, Smart home, Control system, Cloud Computing, Security, Privacy, Encryption,
Wireless, Mobile.

Introduction. One of the key factorsin the formation of the new paradigm was the rapid trangition from the Internet
of Peopleto the Internet of Things (Internet of Things). The conditiona starting point for the socia conceptudization of the
Internet of Thingsis considered to be the period from 2008 to 2009, when the number of devicesintegrated into the globa
network exceeded the population of the planet. Of course, the problem of uneven socid, technologica and economic
development between different countries of the world makes some adjustments to assessthe globa nature of the Internet of
Things. But given the fact that there has aready been some objectification of the Internet of Things in the system of socia
relations, we can tak about changing the nature of human activity in production and other processes.

In recent years, new socid relations related to the Internet of Things have been actively spreading and developing in
the world. The concept of the Internet of Things (10T) is seen as agrowing network of facilities, from industrial devicesto
consumer goods and services that can share information and perform their tasks while working, relaxing or playing sports.

The term "Internet of Things' was coined by Kevin Ashton in 1999. "Internet of Things' should be understood as
complexes and systems consisting of sensors, microprocessors, actuators, local and / or distributed computing resources
and software, artificia intelligence programs, doud computing technologies, data transmission between which is carried
out viathe Internet, and are intended for the provision of services and work inthe interests of lega entities or individuals.

We consider it necessary to andyze the existing doctrind definitions of this term. Studies have shown that the same
god was st in the article by awell-known specidigt in the field of information law OA Baranova [1]. Acquaintance with
the pogitions of various researchers (in particular, A. Luces, S. Hdler, D. Evans, R. Glass, K. Ebersdd, E. Berby, ec),
which are presented in [1], alowed usto seethelack of common, established definition of the term "Internet of Things'.

Specific examples of Internet of Things are household appliances (darm clock, air conditioner, refrigerator, coffee
maker, washing machine, etc.), home systems ("smart home' system, garden watering system, lighting system, security
system, including surveillance cameras), various sensors and sensors (thermd sensors, light sensors, traffic),
tedlecommunications devices (including routers and Wi-F access points), as wedl as dements of traffic control
infragtructure (traffic lights). The most primitive 10T system consists of a sensor that includes the hardware, its software,
the data transfer technology between the device and the system, and the system itsdlf that receives the data. Receipt and
exchange of information is carried out by two methods: identification system; data transmission technology between the
sensor and the system.

Many countries pay considerable attention to the formation of public policy in the field of the Internet of
Things: the United States: the decision was made to develop a national strategy for the Internet of Things (2016);
the bill "Development of innovations and promotion of the Internet of Things' was submitted to the Senate
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(January 2017); Great Britain - adopted "Digital Strategy of Great Britain 2017"; South Korea - the |oT Master
Plan (2014) was adopted; Japan - adopted "Japan Growth Strategy - 2016" (Industry 4.0, 10T development, big
data, robotics); China - a state program for the development of the Internet of Things ($ 127.5 billion) until 2020
has been developed and is being implemented; it is planned to transform 500 cities into smart cities (2017); UAE -
Minister of Artificial Intelligence appointed (October 2017) [2].

Research methodology. To achieve this goa, a number of scientific methods were used, namely: theoretica - to
study and analyze the nationa and internationa methodology for regulating the Internet of Things; logicd andysss - to
formulate basic concepts and carry out a classfication; concrete higtorica - to demongrate the dynamics of andytical
work; didectics - to determine the content and characterigtics of the congituent eements of the Internet of Things;
empirical methods - to summarize the best practices of the G20 countries. We searched PubMed and Mecs-press for
articles on leading the value and use of the internet of things during the pre-tria investigation of crimina offenses. The
purpose of the scholarly article was to provide non-technica readers with a non-professional explanation of the machine
learning methods used in world today.

Research results. The possbilities of the Internet of Things are dso conddered in terms of use by law
enforcement and the military. In particular, today's technical capabilities to detect the enemy and the availability of high-
precison wegpons force high mobility and rapid decision-making. This is possble only with the prompt receipt of
information from various sources in red time by dl unitsinvolved in the operation. One way to solve this problem was to
use solutions called the Internet of Battle Things (I10BT). The capabilities of the Internet of Warfare include the collection
and processing of any useful information; it acts as an agent to help coordinate defensive actions; provide management and
logistical support of combined operations; monitor the condition of vehicles, environmental monitoring. It should be noted
that in 2016, the Netherlands became the first country in the world to fully cover itsdf with a national network for the
Internet of Things. The ideais based on the creation of an energy-efficient network that would alow the transmission of
small amounts of information over long distances[3].

The use of the Internet of Things can aso provide a qualitatively new level of crime prevention, as evidenced by
foreign experience. Thus, in the United States, the Internet of Things is not only used in practice to prevent crime, but is
a0 seen as one of the dements of artificid intdligence. Theideaof this project isthat the crimes are rdatively predictable,
but it is necessary to analyze the rdevant data in a short period of time. This type of anayss was technologicdly
impossible severd decades ago, but the situation has changed with the advent of the Internet and the development of
information technology. At the same time, the use of the Internet of Things is envisaged both to detect crimes and to
prevent them. This is achieved primarily by making the city's infrastructure "smarter" and more connected. And this, in
turn, alows you to receive information in real time - from CCTV cameras to specid sensors. At the sametime, the leve of
technical capabilities of video cameras, sound and other sensors has increased significantly. For example, the new
generation of camerasis able to better scan license plates on cars, perform face recognition to search for potentia criminals
or missing people, as well as automaticaly detect suspicious stuations, such as left unattended various objects in public
places, and others. Video surveillance dso alows you to anadyze human behavior [4].

A separate area of development of the Internet of Things to prevent crimeis the use of sensorsto track gunshots. The
technica capabilities of the equipment alow to recognize the type of weapon, location, to form an appropriate detabase [5].

Another way to use the Internet of Things to prevent crime is unmanned aerid vehicles. It should be noted that in
2012, the US Federd Aviation Adminigtration gave permission to law enforcement agencies to train operators of
unmanned aerid vehicles. The use of unmanned agria vehiclesfor general surveillance, detection of potentialy dangerous
Stuations, search for people, control of the traffic Stuation and other needs of law enforcement agenciesis envisaged. In
generd, they should fill the gapsin video surveillance and create conditions for fast and high-quality information [6].

The use of the Internet of Things with the involvement of unmanned agrid vehicles for crime investigation and
crime prevention is adso practiced by the British police. The main tasks that are solved, in paticular, are the
implementation of photo and video recording of crimes, manifestations of antisocia behavior, traffic accidents, assistance
in the search for missing persons, etc. The information obtained can be used in court, for example, to demonstrate the crime
sceneto ajury. It isaso important that the use of unmanned agrid vehiclesis much chegper than the use of helicopters.

Internet of Things devices connect and interact using standard data protocols over wireess and wired networks at
vaious levels, namey: HHTP/ HTTPS, TCP, UDP, IP, XMPP, Ethernet, ICMP, Telnet and others. There are also hew
protocols of interaction between "things', which am to ensure data transmisson in low-speed wireless communication,
examples of whicharee MQTT, ZeroMQ, ZigBee, WirdessHART, CoAP|[7, g].

Integration with the Internet involves assigning its own IP address to each "smart” device and its subsequent use as
an identifier, forcing the use of IPv6 ingtead of 1Pv4, due to the limited number of unique addresses of the latter. Severa
technologies are needed to integrate everyday things into a network. Simple, compact technology is required to identify
each object. Only in the presence of a system of unique identification can collect and accumulate information. This jobs
can be provided using RFID chips which they are able to transmit information to readers without their own current source.
Each chip has an individua number. As an adternative to this technology, QR codes can be used to identify objects. GPS
technology, which is effectively used today in smartphones and navigeators, is suitable for determining the exact location of
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athing. Objects must be equipped with sensors to monitor changesin the state of an dement. An embedded computer must
be used to process and store sensor data. Wi-Fi, Bluetooth, ZigBee, 6LOWPAN - wire ess technologies can which be used
to exchange information between devices [9]. Network Media - Internet integration means that devices will use an IP
address asaunique identifier.

However, due to the limited address spaces in IPv4, IP facilities will have to use IPv6, which provides unique
network-level addresses of at least 300 million devices per capita. Objects in IP will be not only devices with sensory
capabilities, but also devices that perform actions (for example, light bulbs or locks, which are controlled via the Internet).
To a large extent, the future of the Internet of Things will not be possible without 1Pv6 support, so the globa
implementation of IPv6 in the coming yearswill be crucid for the successful development of 1P in the future.

The main interest in this senseis the IEEE 802.15.4 standard, which controls access for the organi zation of energy-
efficient 46 persond networks, and isthe basisfor such protocols as ZigBee, WiFi, Bluetoot [ 10, P. 69].

ZigBee has features such as low power consumption, low datarate, low cost and high bandwidth. Currently, ZigBee
is used mainly in the transfer of information between various things of electronic equipment, which are within a short
distance and the datarate is not very high. Thistechnology isvery well suited for transferring large amounts of deta.over a
wireless network between devices, but it dso requires alot of power to operate and has alow level of data throughpuit.
When using thistechnology, you will need to replace the batteriesin dl devices on aregular basis[10, P. 69).

Bluetooth is a wirdess technology used to transfer data over persona networks. It transmits data on the frequency
band from 2.4 to 2.485 GHz and operates at shorter distances than Wi-Fi. You can sync a couple of devices such as
phones, headphones, speakers, computers and more. With the development of Bluetooth v 4.0, it became possible to
implement the function of low power consumption and increased range up to severa tens of meters[10, P. 69].

Among the leading technologies, PLC solutions play an important role in the spread of the Internet of
Things - technologies for building data transmission networks over power lines, as many applications have access
to power grids (eg, vending machines, ATMs, smart meters, lighting controllers first connected to the power grid).
PLC, being an open protocol standardized by the IETF, is noted as particularly important for the development of
the Internet of Things.

Technologies that enable the implementation of the Internet of Things solve four main tasks: identification, data
collection, data storage and information exchange. It should be borne in mind that this causes certain consequences, in
particular [5, 6]: continuous monitoring becomes a big part of the life of the average person; getting the right and enough
information about the things that people interact with, at any time; voice command creates a whole "army of cyber
sarvants'; communication of devices with artificia inteligence - "computerization” (Computication); sensors and
observations of movements and even human eyes, more advanced machine learning agorithms will make interaction with
technology more convenient; in production it can improve the speed and quality of production of goods and services,
change business modds, growth of mutud level of trust in society; increasing the participation of citizens in important
socid and political events and organizations; creation of expert networks for the development of specidized projects
(government orders), thus facilitating reforms in various spheres of society (e-education, e-medicine, e-commerce, €ic.)
based on the consolidation of resources of al public sectors, aswell astheir equdity.

Discussion of results. At the same time, the widespread use of Internet of Things technologies will lead to the
emergence and further identification of many new problems rdaed to persond daa protection (Internet of Things
technologies significantly increase the risks of persond data breach due to the accumulation, circulation and use of large
technologicdly distributed amount of information (deta) about a particular person). It will be more difficult to maintain your
privecy and privacy because userswill compromise, sometimes reuctantly, to gain access to any important information.

The most important group of riskswill be lega problems, which will be due to the emergence of afundamentally
new set of socid relations based on the use of Internet of Things technology. This will be associated primarily with the
emergence and implementation of legal relations that will arise in the process of using the technology of the Internet of
Things with eements of artificial intelligence; legd mechanisms for regulating the infrastructure security of the
introduction and use of Internet of Things technologies; ensuring cybersecurity in case of cross-border use of such
technologies; use of radio frequency resource in the conditions of mass use of radio devices, ensuring confidentiality, as
well as protection of personal data, etc.

In our opinion, the main problems of the Internet of Things include information security and protection of
personal data. Internet of Things technologies significantly increase the risks of violating the confidentiality of personal
data due to the fact that they involve the accumulation, circulation and use of a large, territorially and technologically
distributed amount of information (data) about a particular person. This raises quite natura questions about the
reliability of storage of such data and ensuring their protection against unauthorized use.

Conclusons. According to our estimates, the results of the study of the problem of data collection in the use of
Internet of Things technologies dlow usto draw some conclusions. protection againgt unauthorized use; b) the widespread
use of Internet of Things technologies leads to the need to address the following main legd issues. the definition of
mechanisms for implementing the principle of prior consent to the use and remova of persond data; regulation of the
procedure for the use of persona data by intellectua complexes operating without the participation of lega entities or
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individuas, the need to create a multilevel and multi-object system of persona data protection and regulation of cross-
border flows of personal data in the context of Ukraine’s European integration.

Regarding the latter, it is necessary to implement EU legd standards on personal data protection defined by EU
legidation (Data Protection Package), in particular, Regulation (EU) 2016/679 of 27.04.2016, Directive (EU) 2016/680
of 27.04. 2016 of the European Parliament and the Council, Directive (EU) 2016/681 of 27.04.2016 19 of the European
Parliament and the Council and making the necessary changes to the legidation of Ukraine. It should be noted that the
norms of these EU legal acts should be applied from May 2018 not only in the EU member states, but aso in the
countries that cooperate with them.

The introduction of the Internet environment in al spheres of human life can potentidly change many
surrounding objects, lead to global economic, palitical and universal transformations. The introduction of the Internet of
Things in Ukraine in the relevant types of economic activity will significantly reduce the lag in economic development
from the advanced industriaized countries of the world.

References:

1. Baranov O.A. (2016) «Internet recheiy» yak pravovyi termin ["Internet of Things' as alegd term]. Yurydychna
Ukraina [Legal Ukraine]. 2016. Ne 5-6. P. 96-103. (In Ukrainian)

2. Mohylnyi S. B. (2016) Tekhnolohii «Internetu recheiy - pidhotovka fakhivtsiv aktualno v chasi. Zbirnyk
materialiv MNK [Technologies of the Internet of Things - training of specidlistsis relevant in time. Collection of
MNC materias. 2016]. 2016. (In Ukrainian)

3. Baranov O.A., Bryzhko V.M. (2016) Zakhyst personalnykh danykh v sferi Internet rechei [Protection of
personal datain the field of Internet of Things] Informatsiiai pravo [Information and Law]. 2016. Ne 2(17). P. 85-
91. (In Ukrainian)

4. Heseleva N.V., Holovach M.S. (2016) Internet rechei yak skladova chetvertoi promyslovoi revoliutsii.
Efektyvna ekonomika. 2016 [The Internet of Things as part of the fourth industrial revolution. Efficient economy.
2016]. URL: http://www.m.nayka.com.ua/?0p=1& j=efektyvna-ekonomika& s=ua& z=5315 (In Ukrainian)

5. Evans D. (2011) The Internet of Things. How The next Evolution of the Internet Is Changing Everything.
CISCO white paper. 2011. P. 11 URL: http://www.cisco.com/web/about/ac79/docs/innov/
loT_IBSG_0411FINAL.pdf

6. Advancing the Internet of Things in Europe Accompanying the document 19.4.2016 SWD (2016) 110
final. URL: http://eur-lex.europa.eu/legal-content/EN/ALL/?2uri=CEL EX:52016SC0110

7. Kovalenko L.P. (2012) Teoretychni problemy rozvytku informatsiinoho prava Ukrainy: monohrafiia
[Theoretical problems of development of information law of Ukraine: monograph]. Kharkiv: Pravo [Law], 2012.
248 p. (In Ukrainian)

8. Kormych B.A. (2003) Orhanizatsino-pravovi zasady polityky informatsiinoi bezpeky Ukrainy:
monohrafiia [Organizational and lega principles of information security policy of Ukraine: monograph]. Odesa:
Yuryd. I-ra, 2003. 472 p. (In Ukrainian)

9. J. Arquilla, D. Ronfeldt. The Advent Of Netwar. URL:
https./Amww.rand.org/pubs'monograph_reportsMR789.html.

10. Rolf H. Weber, Romana Weber. Governance of the Internet of Things. Legal Perspectives. Springer-
Verlag Berlin Heidelberg, 2010. 135 p.

11. Bondarev O. Lectures. What is the Internet of Things and why do you need it? URL:
http://nv.ualukr/science/l ectures/l ektorijshcho-take-internet-reche -i-navishcho-vin-potriben-1326653.html

12. Haller, S. The Things in the Internet of Things. Poster paper presented at Internet of Things Conference.
Tokyo, Japan. 2010. URL: http://www.iot2010.0rg.4/.

13. Rose K., Eldridge S.,Chapin L. The Internet of Things: An Overview. Understanding the Issues and
Challenges of a More Connected World. The Internet Society (1ISOC), October 2015. 50 P. URL:
https://www.internetsoci ety.org/sites/defaul t/files/| SOC-l10T-Overview2015.

14. Roman Alex F. Lustro, "Modified Key Derivation Function for Enhanced Security of Speck in
Resource-Constrained Internet of Things', Internationa Journal of Computer Network and Information
Security(1JCNIS), Vol.13, No.4, pp.14-25, 2021. DOI: 10.5815/ijcnis.2021.04.02

15. Mohamed M. Samy, Wagdy R. Anis., Ahmed A. Abdel-Hafez, Haitham D. Eldemerdash, "An
Optimized Protocol of M2M Authentication for Internet of Things (IoT)", International Journal of Computer
Network and Information Security(IJCNIS), Vol.13, No.2, pp.29-38, 2021. DOI: 10.5815/ijcnis.2021.02.03

16. Nurwijayanti. KN, Rhekaz Eka Adhytyas, " Garbage Bin Monitoring System Based on the Internet of
Things at University Dirgantara Marsekal Suryadarma’, International Journa of Education and Management
Engineering (IJEME), Vol.11, No.2, pp. 1-12, 2021. DOI: 10.5815/ijeme.2021.02.01

56


http://www.m.nayka.com.ua/?op=1&j=efektyvna-ekonomika&s=ua&z=5315
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52016SC0110
https://www.rand.org/pubs/monograph_reports/MR789.html
http://nv.ua/ukr/science/lectures/lektorijshcho-take-internet-rechej-i-navishcho-vin-potriben-1326653.html
http://www.iot2010.org.4/
https://www.internetsociety.org/sites/default/files/ISOC-IoT-Overview2015

European Reforms Bulletin No 4 2021

17. Asifa Nazir, Sahil Sholla, Adil Bashir, " An Ontology based Approach for Context-Aware Security in
the Internet of Things (1oT)", International Journal of Wireless and Microwave Technologies(IJWMT), Vol.11,
No.1, pp. 28-46, 2021.DOI: 10.5815/ijwmt.2021.01.04

18. Nalinsak Gnotthivongsa, Huangdongjun, Khamla Non Alinsavath, " Real-time Corresponding and
Safety System to Monitor Home Appliances based on the Internet of Things Technology”, International Journal of
Modern Education and Computer Science(IIMECS), Val.12, No.2, pp. 1-9, 2020.DOI: 10.5815/ijmecs.2020.02.01

19. The Societa Impact of the Internet of Things. A report of a workshop on the Internet of Things
organized by BCS — The Chartered Ingtitute for 1T, on Thursday 14 February 2013. The Chairs were Jeremy
Crump (BCS) and lan Brown (Oxford Internet Institute, University of Oxford). URL:
https.//www.bcs.org/upl oad/pdf/soci etal -i mpact-report-feb13.pdf

20. Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data
Amendment to Convention ETS No. 108 allowing the European Communities to accede. Strasbourg, 28.1.1981.
(Article 5— Quality of data). URL.: http://www.convention. coe.int/treaty/en/Treaties/Html/108.htm

21. On the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (Genera Data Protection Regulation): Regulation (EU)
2016/679 of the European Parlament and of the council of 27 April 2016. URL: http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?2uri=CEL EX:32016R0679& from=EN

HNHTepHeT Belleil U ero 3HaAa4YeHne HAa CTAAMH T0CY1eOHOT0 pacciiel0BaHUs
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AHHoTamus. Jl[aHHAs CTaThsl 3HAKOMUT C aKTHBHBIM PACIPOCTPAHCHUEM W Pa3BUTHEM HOBBIX OOIIECTBEHHBIX
oTHOIIEHUH, cBs3aHHBIX ¢ MHTepHerom Bemed. Konmenmums WMaTteprera Bemeit (IoT) paccmarpuBaercs kxak
pacTymiasi ceTb OOBEKTOB, OT MPOMEBIIIICHHBIX YCTPOWCTB 10 MOTPEOUTENHCKUX TOBAPOB M YCIYT, KOTOpPEIS
MOTYT OOMEHMBAThCA WH(GOpPMAIMECH M BBIIOIHATH CBOM 3aJaud BO BpeMs paOOThI, OTIbIXa WJIN 3aHATHIM
cnoptoM. K ocHOBHBIM mipoOiemam MHTepHeTa Bemiel oTHOCATCS WH(GOpMAIMOHHAs O€30TacHOCTh U 3aIluTa
MEePCOHANBHBIX JaHHBIX. TexHomormu VHTEepHeTa Bemiedl 3HAYMTENHHO TIOBBIMAIOT PHUCKH HApPYIICHUSI
KOH(UJICHIINATIBHOCTH TEPCOHANBHBIX JaHHBIX B CBA3M C TEM, YTO MPEIOJAraloT HAKOIUICHHE, 000POT H
HCIIOJIb30BAaHUE OOJIBIIIOr0, TEPPUTOPHAIBLHO W TEXHOJOTHYECKH pacCIpeieieHHOro oObema HH(OpMAaIUU
(maHHBIX) 0 KOHKPETHOM JIHIIe. DTO BBHI3BIBAET BIIOJIHE €CTECTBEHHBIE BOIIPOCHI O HAJICKHOCTH XPaHEHUS TaKUX
JMaHHBIX W O0O0ECleYeHHH WX 3allUThl OT HECAHKIIMOHUPOBAHHOTO WCIIONB30BaHUSA. B craThe Takke
paccMaTpuBaeTCcsi HE0OXOMMOCTh BHEIPEHUST MPaBOBBIX cTaHaapToB EC mo 3amure mepcoHaIbHBIX TAHHBIX,
omnpeneneHHbIx 3akoHonatenbctBoM EC (Ilaket 3ammter nanabpIX), B yacTHOCTH, PernamenTom (EC) 2016/679 ot
27.04.2016, qupextusoii (EC) 2016/680 ot 27.04. 2016 EBponeiickoro napnamenta u Cosera, upexrusa (EC)
2016/681 ot 27.04.2016 19 Erponeiickoro mapiameHTa 1 CoBeTa M BHECEHHE HEOOXOIMMBIX W3MCHEHHUH B
3aKOHOJIATEIHCTBO YKpauHbl. CileayeT OTMETHUTh, YTO HOPMBI JaHHBIX TNPaBOBBIX akTOB EC ITOMKHBEI
npuMmeHsaTbea ¢ Masg 2018 roma He TonpKO B rocyaapctBax-uieHax EC, HO M B cTpaHaX, KOTOpbIE C HUMHU
COTPYIHHUYAIOT.

KiioueBble cjioBa: WHTEpHET Bemleld, YMHBIA JIOM, CHCTeMa YIpPaBJIEHUs, OOJayHbIEe BBIYHUCIICHUS,
0e301acHOCTh, KOH(PHICHIIMATLHOCTD, UG POBaHUE.
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