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ELECTRONIC DOCUMENT AS A SOURCE OF EVIDENCE
IN ADMINISTRATIVE JUDICIARY

Oleksandr Avramenko,
Recipient of the Research Ingtitute of public law, Kyiv, Ukraine
e-mail: aav2005@ukr.net

Abstract: the article examines the peculiarities of the electronic document as a kind of electronic evidence in
administrative legal proceedings, in particular: the concept of eectronic evidence in administrative lega
proceedings. The article deals with the content and types of electronic evidence, as well as the requirements that
apply to the eectronic document as a source of evidence in administrative legal proceedings. The comparative
characteristic is given and the correlation between concepts such as "electronic document” and "written document”
is determined. The requirements, which refer to the electronic document as a source of evidence in the
administrative legal process, are found out. The place of electronic evidence in the system of procedural evidences
is determined.

Keywords: evidencein adminigtrative lega proceedings, €l ectronic evidence, € ectronic document, written document.

Axmyanvnicmo. llpesunenT Ykpainu cBoiM YkazoM Big 20 TpaBHs 2015 poky 3aTBepIHB CTpaTeriio
pedopMyBaHHS CYA0yCTPOIO, CYZOYMHCTBA Ta CYMIKHHX ITPpaBoBHUX 1HCTUTYTIB Ha 2015-2020 poxu. L{s cTpareris
NPOroJIOCHJIa YTBEPDKEHHS TaKOTO MPABOMOPAIKY, SIKHM 0a3yeTbcs Ha BHCOKOMY DIBHI IIPaBOBOi KYyJIBTYPH
TpOMaJIsH, JisUTBHOCTI BCiX CYO0'€KTIB CyCIIIBHMX BIIHOCHH Ha 3acaJiax BEpXOBEHCTBA IpaBa Ta 3axXHUCTy IMpaB i
cBOOO/I JIIOAWMHM, a B pa3i IX MOPYIIEHHs — CIPaBEIIINBOTO 1X BiJHOBICHHS B PO3yMHI cTpokH [1].

3axucT mpaB, cBOOOJ Ta 3aKOHHHX IHTEpPECiB JIOMWHHU B CyAax aIMiHICTPaTUBHOI FOPUCAMKINI BHCTYIIa€
CBOTO pOJly MEXaHi3MOM 3amoOiraHHsi cBaBULIsL 3 OOKy opradiB jaepkaBHOi Binaau. Came Tomy (opmyBaHHS
JEMOKPATUYHOTO aIMiHICTPAaTUBHOT'O CYIOUNHCTBA € TOKa3HUKOM PO3BUTKY JCPIKaBU.

Iopoky amMiHICTpaTUBHI CyAM PO3IIISAAIOTH AECATKH THUCSAY CIIPaB, IO Y CBOIO 4YEepry O3HAYae, L0 B
IpOIIeCi pO3IISILY CIpaB CyIu ONPalbOBYIOTh MUTBHOHH AOKYMEHTIB. JIOKyMEHT Moke OyTH BH3HAHUH JOKa30M
JIMIIIC 33 YMOBH MOTO IOBHOI BiJIOBIIHOCTI BUMOTaM, BCTAHOBJICHHM 3aKOHOM, 30KpeMa, 100 3MiCTy, (hopmu,
NpOLESYPH OTPUMAHHSA Ta IHIIKX.

Ilocmanoexa npodoremu. HeBIMHHUI PO3BUTOK Ta MIMPOKE 3aCTOCYBaHHA iH(GOPMaLiiHUX TEXHOJIOTIH €
CYYacHOI0 II00ANBEHO0 TEHJICHITIE€I0 HAYKOBO-TEXHIYHOT PEBOIIONIT OCTaHHIX poKiB. Takuii po3BUTOK, O€3yMOBHO,
TATHE 3a COOOI0 HACIIJKOM CIPOLICHHS Ta YJOCKOHAJIEHHS CHUCTEMH JOKYMEHTOOOIry i1 3apo/KeHHS Ha OCHOBI
BOI'O PO3BHTKY HOBOTO JKEpenia JI0Ka3iB — €JIeKTPOHHOIo JOKyMeHTa. BiH cBOIMM O3HaKamMu KapIUHAIBHO
BIJIPI3HAETHCS BiJl 3BUYAMHOTO MMCHMOBOTO JJOKYMEHTA.

Jo nenaBuboro wacy y Kopmekci amminicTpatuBHOro cymounmHctBa Ykpainu (nani KAC VYkpainu) Oynu
BiJICYyTHI OyAb-Ki HOpMH, SIKi PpEryiroBaiId O CTaTyC EJNEKTPOHHOTO MJOKyMEHTa SK JDKepena JO0Ka3iB B
aJMIHICTPAaTUBHOMY CYJIOUYMHCTBI. BiANOBIAHO 10 YWMHHOIO HAI[IOHAJILHOTO 3aKOHOJIABCTBA CJICKTPOHHUIA
JOKYMEHT BH3HA€ThCS JDKEPEIOM JI0OKa3yBaHHS y cynoBoMmy mporeci. [IpoTe, 0coOIMBOCTI e€NEeKTPOHHUX
JIOKYMEHTIB TIOTPeOYIOTh OLTBII AETATHHOTO 3aKPITUIEHHS Ha 3aKOHO/IaBYOMY PiBHI.

Ananiz ocmannix oocniodxcens ma nyonikayii. JxepenpHO0 023010 IS OTPAIFOBAHHS II€T TEMH CTAITH TyOiKaIlii
HaykoBIiB siK: A.banamosa, H.bnaxiscekoi, O.bonnepa, K.Bpanogitkoro, P.bypranosa, O.Bepmunina, C.Bopox0iTa,
M.I'openosa, E.Jlepkaua, O.€Bceera, A. Kamamaiika, J[.JIycrienuka, M.Mitpodanosa, A.Hunepruua, O.IlprcsoxHioka,
T.Pynoi, M.CeniHoBa, P.Teprummikosa, C.@ypcu, K. Xarryka, Ta iHIIMX BYSHHX.

Memoro oanoi nayxoeoi cmammi - € aHaJI3 Ta PO3KPUTTS CYTHOCTI €JICKTPOHHMX JOKYMEHTIB SIK JDKEpesia J0Ka3iB
B aJIMIHICTPaTHBHOMY CYJOYHHCTBI Ta JOCIIIKSHHS aIMiHICTPAaTHBHO-TPOLIECCYAILHUX MPABOBITHOCHH, 1110 BUHUKAIOTh Y
3B’A3KY 3 BUKOPUCTAHHSIM €JIEKTPOHHUX JJOKYMEHTIB K JDKEpera J0Ka3iB B aJIMiHICTPATUBHOMY CyJOUMHCTBI.

Buxnao ocnosnozo mamepiany. EnekTpoHHUH 10Ka3 y CUCTEMi JJOKa3iB B aAMiHICTPaTUBHOMY CYAOYHMHCTBI.
[HCTUTYT MOKa3yBaHHS 3aliMae OJIHE 13 HAWBaXKIMBIIINX MICI[b B HAYIll aJMiHICTPATHBHO-IIPOIECYALHOTO MIPaBa,
TOMY MIO caMe€ BHUKOPHCTOBYIOUHM JOKa3W CTOPOHM MOXYTh MNPETEHAYBATH Ha NPUUHATTS 3aKOHHOTO Ta
0OI'pyHTOBAaHOTO CyIOBOTO pimeHHs. bepydun no yBaru Te, mo aaMiHICTpaTHBHE CYJOYMHCTBO € €(EKTHBHUM
3aX¥MCTOM IPaB IPOMaIsiH y chepi Jep>KaBHOTO YIPABIiHHS, TO 3aKOHOMIPHUM € Te, [0 HAUTIOIMIUPEHIIIIIM BUJIOM
JIOKa3iB € JIOKYMEHT.

Brponosx ocTaHHiX poKiB B YKpaiHi aKTUBHO PO3BUBAIOTHCS €JIEKTPOHHI JOKYMEHTH, SIKi € Pi3HOBHIOM
3BHYAHHUX, MPOTE CBOIMU CIENU(IYHUMU O3HAKAMH BIAPIZHSIIOTHCS BiJI MPOCTUX JOKYMEHTIB. EnekTpoHHi
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JOKYMEHTH Y CBOIO Yepry € OJHUM i3 BHIIB €JIEKTPOHHUX JOKa3iB, SIKi JIMIIE HEUIOJaBHO OTPUMAal CBOE
3akoHomaBue 3akpimieHHs y KAC Ykpainm.

EnexTpoHHI JOKa3W BKIIOYAIOTH Y ceOe €NEKTPOHHI TOKYMEHTH, ajie He OOMEXYIOThCS HUMHU. EJeKTpoHHI
JOKa3HW SK pOJIOBE MOHATTS BKIIOYAIOTH y ce0e IX OKpeMi pi3HOBUAHM, Cepell SKUX BapTO BUOKPEMHTH (aiin,
CJIEKTPOHHUHN TOKYMEHT Ta iH(popMaLiifHe MOBiJOMIICHHS.

Haitoinpmn mmpoKuM MOHSATTSIM BUCTYIIAE TOHATTS «(ailin SIK ONMHUYHAN €JIeMEeHT CTBOPEHHS, 30epiranas
Ta mepexayi iHpopmauii B eneKTpoHHOMY cepenosuili. daily Moke MICTHTH aynio- Ta BileoiH(popMallilo,

rpagivuHi 300pakeHHs, TEKCT, TOOTO BHCTYNATH HAWIIMPIIUM 32 3MICTOM JDKEpeiaoM — (YHKLIIOHAJIbHUM
€KBIBaJICHTOM ITOHATTS «PEUOBHH JTOKA3» B ICKTPOHHIN cepi. [2]
Y cBOrO uepry, «eneKTpOHHHH TOKyMEHT» — iHdopMalis, oTpuMmaHa i 30epekeHa SK JJOoKa3z JyId

MiATBEP/PKCHHS TPABOBMX O0OB’s3KiB a00 [iNOBOI JisUIBHOCTI, sika 3aikcOBaHA HAa MaTepialbHOMY HOCIT Ta
MICTUTh PEKBI3UTH, IO JO3BOJSIIOTH ii iA€HTH(IKYBAaTH. Y CHIIy I[LOTO €JIEKTPOHHUIN JOKYMEHT MOKE BHCTYITHTH
€KBIBAJICHTOM JJOKyMEHTA SK IICEMOBOTO JIOKa3y.

[adopmarniiine MOBIIOMIICHHS! € EJICKTPOHHHM CKBIBJICHTOM TPYIH iHIIMX MHCBMOBUX JAoKa3iB. Lleit
pi3HOBHI HE BOJOMAIE€ HEOOXIAHWMH pEKBI3UTAMH Uil TOTO, HIO0 OTPUMATH CTaTyC IOKYMEHTa, OJHaK
3aITUIIAETHCS JHKEPETOM, B IKOMY 1H(pOpMaIiro 3adikcoBaHO 3a JOMOMOTOI0 3HAKIB, JOCTYITHUX I COPUHHSATTSL.

Ha ocHOBi HaBeieHWX BHUINE pI3HOBHIIB ENEKTPOHHHX 3aco0iB mokasyBanHsa, A. 0. Kamamaiiko
c(hopMyJItOBaB TIOHATTS CJICKTPOHHHUX JIOKa3iB. EJEKTpOHHI JOKa3u — I nepeadayeHi 3aKOHOM IPOLeCyasibHi
(hopMu 3aydeHHs TEKCTOBOi, 3BYKOBOI Ta Bi3yanbHOI iH(OpMaIii, sika cTBOpeHa Ta 30epekeHa 3a JOTIOMOTOI0
TEXHIYHHUX Ta MPOrpaMHUX 3aco0iB [2, ¢. 107-113].

VY Haymi ajMiHICTPaTHMBHOTO MPOIECY ICHYIOTh Pi3HI TOYKH 30py IIOAO MiCHs EJIEKTPOHHUX 3aco0iB
JIOKa3yBaHHS B CHCTEMi JOKa30BOI JisUIbHOCTI. Tak, BIAMOBITHO 1O OJHIEl i3 JYMOK €JIEKTPOHHI JOKa3H
OXOTLTIOIOTHCS BXKE BIIOMUMH IPOIIECYyaTbHOMY 3aKOHOJABCTBY 3ac00aMi JOKa3yBaHHS 1 iX HEOOXITHO BiTHOCUTH
a0o0 10 peyoBUX, a00 J0 MHUCHMOBHUX JIOKA3iB.

Taxwuii MOTJIsA MOKHA 3YCTPITH 1 IIOJI0 MICIIsSl €IeKTPOHHHUX JTOKYMEHTIB 1 B IHIIHMX MPOLECyaTbHUX Tary3six,
30KpeMa y IUBUIBHOMY IpollecyaabHOMY IpaBi. Jlo pedoBuX M0Ka3iB BiTHOCUTH €NEeKTpOHHI gokymenTtH i LIITY
Himeuunnu [3, c. 54-56]. ¥ cBowo uepry, LUK ®panmii Ta 3akoHOmaBcTBO ITamii po3rismaroTh eIeKTPOHHI
JIOKYMEHTH SIK TTMCbMOBI 3aCO0M JIOKa3yBaHHS.

Opnak, sk crmpaBeanuBO 3a3Haudae A.Kamamaiiko, JaHa TMO3MINS HE TMOBHICTIO BPaxOBYE MOTEHIIAN Ta
0COOJIMBOCTI €JEKTPOHHHUX 3acO0IB JOKa3yBaHHS. 30KpeMa, ENeKTPOHHHHA TOKYMEHT CIPHUMAETHCS IUIIE 5K
TEKCT, MPOTEe HE BPaXOBYIOTHCS MOXJIHMBOCTI (DikcyBaHHS iHQoOpMaIii 3a IOMOMOTOI0 3BYKOBUX, TpadiuyHHX,
Bifeodaiinis oo [2]. Kpim Toro, nmpoueaypa A0CHiPKEHHS TaKUX 3ac001B I0Ka3yBaHHS MOTPeOy€e BUKOPUCTAHHS
TEXHIYHUX 3aC00iB.

[MpeacTaBHUKKM 1HIIOrO MigXOMy OOTPYHTOBYIOTH HEOOXiTHICTh BHOKPEMIJICHHS €JIEKTPOHHUX 3aco0iB
JOKa3yBaHHs cepesl I1HIMX 3aco0iB JoKasyBaHHSA. BoHM 3a3HavaloTh, IO CydYacHI MpoIecyaibHi 3aco0u
30epiranns iHQoOpMmarii (Bigeo, hoTorpadii) BOTOMIIOTE CYyTTEBOIO CIielU(iKOI0, sKa MOBUHHA OYyTH BimoOpakeHa
y TIpOIeCyaTbHOMY 3aKOHOABCTBI, @ TOMY MOTPiOHO BIIHOCUTH X JI0 OKpeMHuX 3aco0iB Joka3yBaHHs [4, c. 141 —
157; 5, ¢c. 37 - 42].

Bigmosimro 10 KAC Ykpainu BumaMu I0Ka3iB € MOKa3aHHS CBIIKIB, IIMCEMOBI JIOKa3H, PEYOBI JIOKa3W, BHCHOBOK
eKCIIepTa Ta eJIEKTPOHHI JIOKa3H, IO y CBOIO Yepry O3HAYaE, M0 €IeKTPOHHMI JOKa3 HaOyB CaMOCTIHHOTO 3HAYSHHS Ta
CTOITh B OJTHOMY PsiTy 13 TPMIIIMHUMH 3aC00aMH JI0OKa3yBaHHs B aJMIHICTPaTUBHOMY TIporieci [6].

TakuM YHUHOM, MOKEMO 3pOOMTH BHCHOBOK, III0 IHCTUTYT JOKa3yBaHHs 3aliMae OJHE 13 HAHBaKIUBIIIMX
Micllb B HayIlll aJMiHICTPaTHBHO-TIPOIECYalbHOTO IIpaBa, TOMY IO CaMe BHKOPUCTOBYIOUHM JJOKa3Hd CTOPOHU
MOXKYTb TIPETEHyBaTH HA IPUHAHATTS 3aKOHHOTO Ta OOIPYHTOBAHOTO CYIOBOTO PillIEHHS.

XapakTepuCTHKa MPAaBOBOI MPUPOJAX Ta TMOHATTS CIEKTPOHHUX JIOKa3iB € HEMOXKJIMBOIO 0e3 3a3Ha4ycHHS
iXHIX BMAIB 1 MpOBeAEHH: MeBHOI Kiacudikamii. Y 3aKOHOIABCTBI YiTKOI BiANOBIAl Ha L0 MpobieMy HeMae. Xoya
B Teopii MOKHa 3HAWTH 4YHMCJICHHI Kiacudikamii eJIeKTpPOHHHX JI0Ka3iB, MPOTE HAYKOBI IYMKH BUEHHX-
MPOILIECYATICTIB TAKOXK HE MAaOTh €HOCTI, 10 Bi0OpaXkae CIIPHICTD 1[bOTO ITPABOBOTO SIBHIIA.

Jlesiki TEOpeTHKH Ta TMPAaKTUKW BBAXKAIOTh, IO JIO EJIEKTPOHHHMX JIOKAa3iB HAJeXaTh JIMIIE eJICKTPOHHI
nokymentd [7; 8]. Taka mosuwisi Moxe OyTH OOIpyHTOBaHa 3aKOHOAABYMM MigxonoM. I[Hdopmauis B Mepexi
InrepHeT, Ky He BHIAeTbes 3adikcyBaTH, 30€perTH Ta JOJYYUTH JIO MaTepialiB CIpaBH, B3arayi He Iiisrae
NpaBoBii peryiamenTanii B YKpaiHi, a oTke OyTH JJ0Ka30M IIPOCTO HE MOXKE.

TakuM YMHOM, KEPYIOUHCh METOAOM BHKIIIOUYEHHS, HE 3aJIMINAETHCS Oiblle HIiYOTo, M0 MOXKHa Oyno 0O
BIJTHECTH JO €JEKTPOHHHUX JOKa3iB, OKPIM JOKYMEHTIB, SIKi MalOTh €IeKTpOoHHY ¢(opMmy. OKpeMi HayKOBIi
BiJIMIYatOTh, [0 HE BCi EJIEKTPOHHI JOKa3K MOXYTh OyTH KBani(iKoBaHi K JOKYMEHTH, OCKUIbKH ICHYIOTh TaKOX
€JIGKTPOHHI pedoBi Aoka3u. Hampuknan, pe3ynbTaTd KOHTPOJIIO, 3alKCH TeJeQOHHHMX Ta 1HIIMX MEeperoBOPiB,
pe3yAbTaTH KOHTPONIO TelerpadHUX Ta 1HLIMX IMOBIIOMIIEHB, 3HATTS iH(pOpMaLil 3 TEXHIYHUX KaHaTiB 3B SI3KY
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YTBOPIOIOTH PEUOBI JOKa3W. 3 OINIALY Ha BUKOPUCTAHHS LU(POBOI TEXHIKM MpH IX OTpHUMaHHI 3a3HAueHi BHUILE
pe3ynbTaTH OyAyTh IEKTPOHHUMHU PEUIOBUMH JoKazamu [9, ¢. 150].

I3 mpuitaarTsam 3Mia 10 KAC Ykpainu 3aKkoHOIaBeIb 3aKpIlMB BU3HAYCHHS TIOHSTTS €JICKTPOHHUX JOKa3iB
Ta iioro Buau. Tak, BignosigHo 10 cT. 99 KAC Ykpainu eneKTpOHHUMH JO0Ka3aMHu € iHQopMalis B eJeKTPOHHIN
(tmdpogiit) dhopMi, MmO MICTUTH JAaHI MPO OOCTAaBHHU, IO MAIOTh 3HAYCHHS JUIS CIPaBH, 30KpEeMa, CICKTPOHHI
JIOKYMEHTH (TEeKCTOBI JOKyMeHTH, rpadidHi 300pakeHHs, Tuianu, ¢potorpadii, Bieo- Ta 3ByKO3aMICH TOIIIO), BeO-
caliTi (CTOPIHKH), TEKCTOBi, MyJIbTUMEIifiHI Ta TOJIOCOBI TOBIIOMJICHHS, METaJlaHi, 0a3u JaHUX Ta iHIII JaHi B
enekTpoHHild Qopmi. Taki gaHi MOXyTh 30epiraTucsi, 30KkpeMa Ha MOPTATHBHHUX HPUCTPOSX (KapTax mMmam siTi,
MOOUTHHHX TeledoHaxX TOIO), CepBepax, CHCTEMax Pe3ePBHOTO KOIMIIOBAHHS, IHITAX MICIISIX 30€peKEHHS TaHUX B
eJIeKTPOHHIN (opMi (B ToMy unciai B Mepexi [areprer) [6].

Ha ocHOBi gaHOT0 BU3HAYEHHS AOLIIBFHO 3pOOUTH BUCHOBOK ITPO BUJIM €JICKTPOHHUX JI0Ka3iB, HUMH €:

- eJeKTPOHHI MOKyMEHTH (TEKCTOBI JOKyMeHTH, rpadidni 300pakeHHs, IutaHu, Qortorpadii, Bimeo- Ta
3BYKO3aITMCH TOIIO);

- BeO-caiiTu (CTOpiHKH);

- TEKCTOBI, MyJIbTUME/IiiHI Ta TOJIOCOBI MTOB1IOMJICHHS;

- MeTajaHi, 0a3u JaHWX Ta iHII JaHi B €ICKTPOHHINA (hopMi.

Takox 3a mictiem 30epekeHHsI TaHUX eIeKTPOHHI JOKYMEHTH TOIUIIFOTHCS Ha TaKi, o 30epiratoTecs Ha:

- IOPTaTUBHHX MPHUCTPOSX (KapTax mam’aTi, MOOITTbHUX TelleOHAX TOLIO);

- cepBepax;

- CHCTeMax pe3epBHOTO KOIIIOBAHHS;

- IHIIMX MICISIX 30€peXeHHs JaHUX B €JICKTPOHHIH (hopMi (B TOMY YMCIi B Mepexki [HTepHeT).

3aKOHOJaBUO 3aKPIMJICHUMH O3HAKAMH €JIEKTPOHHOTO JOKYMEHTA €:

- EJIEeKTPOHHHUU [TOKYMEHT IOBHHEH MICTHUTH B c00i iH(pOpMaIliio, M0 € BUPAKEHOI B ENEKTPOHHII
(tmdposiit) hopmi;

- 151 iH(opMaIlisi TOBUHHA MICTUTH JIaHi PO 00CTaBUHU, 110 MAOTh 3HAYCHHS JIJIs CIIPaBH;

- Taka iH(opMaIlisi MOBUHHA OyTH 30€peKeHOI0 Ha TIOPTATUBHUX MPUCTPOSX (KapTax mam’aTi, MOOITHHHUX
TenedoHaX TOINO), CepBepax, CHUCTEMaX PE3EPBHOTO KOIIIOBAHHS, IHIMUX MICISIX 30€pekeHHS [aHUX B
CJIEKTPOHHIN QopMi (B TOMY 4HCIi B Mepexi [HTepHeT), 0 Jae MOXJIMBICTH JOCTYIY JI0 Takoi iH(opMarii B
OyIb-SIKUI1 MOMEHT.

Ha ocHOBI BUINEBHKIIAIEHOTO, MOXKEMO 3pOOMTH BHCHOBOK, IO BimmoBimHO 10 cT. 99 KAC VYkpainm
EJICKTPOHHHUMH J0Ka3aMH € iHQopMaIlisl B eNeKTpoHHiH (I(poBiii) hopMmi, 0 MICTHTB aHi PO 0OCTABHHH, 10 MAFOThH
3Ha4YeHHS JUIS CIpaBH, 30KpeMa, ENIeKTPOHHI JIOKyMEHTH (TEKCTOBI JOKyMeHTH, rpadiudi 300pakeHHs, IUIAHH,
(hotorpadii, Bizieo- Ta 3ByKO3aM¥CH TOIIO), BeO-CaiTH (CTOPiHKH), TEKCTOBI, MYJIbTUMEZIiHHI Ta TOIIOCOBI TTOBIIOMJICHHS,
MeTajiaHi, 0a3u JaHWX Ta iHII JaHl B eneKTpoHHii ¢opmi. Taki gaHi MOXKyTh 30epiraTrcs, 30KpeMa Ha TIOPTaTUBHHX
NPHUCTPOSIX (KapTax ram’siTi, MOOUTHHUX Tee)OHax TOIIO), CepBepax, CUCTEMAX PE3ePBHOIO KOMIIOBAHHS, 1HIIINX MICIISIX
30epeXeHHs JAHUX B EIEKTPOHHIH opmi (B ToMy uwcii B Mepesxi [HTepHer).

[TOHSATTS €IEKTPOHHOTO JOKYMEHTA MICTHTBCS SK B HAIlIOHAJTEHOMY 3aKOHOJABCTBI, TaK i B MDKHApOTHOMY
npasi, Tak i B HAYKOBIH TOKTPHHI.

Tak, BigmoBimHO 10 cT. 5 3akoHy «IIpo eneKTpOHHI JOKYMEHTH Ta EJIEKTPOHHHUI JOKyMEHTOOOIr»,
SNIEKTPOHHMH JIOKYMEHT BH3HAYEHHH K JIOKYMEHT, iH(pOpMalis B sIKOMY 3a(iKCOBaHA y BHIJISI €IEKTPOHHHX
JIAaHUX, BKJIFOYa0UU 000B’3KOB1 pEKBi3UTH JOoKyMeHTa [10].

o crocyeThCsi BU3HAYCHHSI MOHSTTS «EJIEKTPOHHUM TOKYMEHT», TO BOHO MICTHTBHCS Y MIKHApOIHOMY
nokymenti Komicii OOH 3 mpaBa mi>kHapogHOi Toprisii. BiamoBizHo 10 1bOro HOPMAaTHBHO-TIPABOBOTO aKTy
SIIeKTPOHHAN JOKYMEHT BH3HAueHWi sK iH(opMallis, yTBOpeHa, HaliclaHa, OTpHUMaHa abo 30epexeHa
€JIEKTPOHHUMH, ONTUYHUMH YH TMOAIOHMMH 3aC00aMH, BKIIIOYAIOYH EJEKTPOHHHHA OOMiH JaHWMH, €IEKTPOHHY
THOIITY, TeJIETPaMH 4 TesieKoritoBanHs [11].

Sk 6aunmMo, y mepiioMy BUIAJKy €IEKTPOHHHUN JTOKYMEHT 3aKOHOAABLIEM BH3HAYAETHCS SK BHUJ POJOBOTO
TOHSTTS «JJOKYMEHT», & Y MDXKHAPOJHOMY TIPaBi 1€ MIOHSTTS] BU3HAYAETHCS Yepe3 KAaTeropito «iHhopMarris.

3 TOYKH 30py aIMIHICTPATHMBHOI'O IPOIECY €JICKTPOHHI AOKYMEHTH MOBHHHI BOJIOJITH BCiMa O3HAaKaMHU
JI0Ka3iB, TOOTO MicTUTH iH(OpMalil0 Npo OOCTaBHHHU cHpaBH, OyTH 310paHMMH y BCTAHOBJICHOMY 3aKOHOM
MOPSIZIKY, JIOCTATHIMU Ta HAJIGKHUMHU. BojHOUac mpoONeMHMM NHTaHHIM, MI0 Ma€ TPAKTHYHE 3HAUYCHHS, €
HEOOXIJIHICTh PO3MEXKYBAHHSI €JIEKTPOHHOTO JOKYMEHTa SIK JpKepena JoKa3oBol iHdopMallii Ta BH3HAHHS HOTO
JIOKa30M y aJMIHICTpaTHBHIN CIpaBi Ta €JIEKTPOHHOI KOIii TOKyMEHTa, SKa BIJOBITHO HE MOXXE BHU3HABATHCS
JIOKa30M Yy CIIpaBi.

HasiBHiCTh HEOOXIIHUX PEKBI3MUTIB € OJHIEI0 3 OCHOBHHUX O3HAK EJCKTPOHHOIO JOKYMEHTA. 3aKOHOJIaBellb
OJTHUM 13 000B’A3KOBUX PEKBI3UTIB €JIEKTPOHHOIO JOKYMEHTa Ha3UBAa€ HAsBHICTH eNeKTpOoHHOro mianucy. [lopsia
31 3BMYAHUM €JEKTPOHHUM MiANMCOM BHIUIAETHCA €NEKTPOHHUH LUPPOBHH MiANUC SK OOUH i3 BHUJIB
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€JIEKTPOHHOTO MmiAnucy. OCHOBHOIO BiAMIHHICTIO €JI€KTPOHHOTO LHU(POBOIrO MiANHCY € HOro OifbIa HagiiHICTh,
AKa JOCSTAEThCS 3a PaXyHOK OUIBII CKJIaJHOI CHCTEMHU HOIro HAHECEHHS Ta 3aXUCTY.

EnexkrpoHHuii 1M(pPOBUIA MIANMC BUKOPHCTOBYETHCS JUI iAcHTH(]IKAINI €JCKTPOHHOIO JIOKYMEHTA.
EnexTpoHHU# HUQpOBHUIA MiANKC — BUI €ICKTPOHHOTO MiAMHUCY, OTPUMAHOTO 32 PEe3YyIbTaTOM KpUOTOrpadiyHOTO
nepeTBOPEeHHs] Habopy eJIEKTPOHHUX JaHUX, SKHH JOAA€ThCs 10 BOTo Habopy abo JIOTIYHO 3 HUM IMOETHYETHCS 1
Ja€ 3MOTY MIATBEPIUTH HOTO IIUTICHICTh Ta imeHTH(]iKyBaTH miAmucyBada. EIeKTpoHHWI IUPPOBHUI IMiamuC
HaKJIaJa€eThCs 3a JOIOMOTOI0 0COOMCTOTO KII0Ua Ta TIEPEeBIpSETHCS 32 JOMOMOTOK BiJKPUTOTO KITIOYA.

OTxe, WO eNEeKTPOHHUH IOKYMEHT € PI3HOBHAOM MPOCTOTO JOKYMEHTY, a OCHOBHOKIO O3HAKOIO, IO
BUPI3HAE €NEKTPOHHUI JOKYMEHT BiJl THCHBMOBOTO € HASIBHICTb y HHOTO OOOB’SI3KOBUX CIEIU(ITHNX PEKBI3UTIB,
0 MIPUTaMaHHi JINIIE eJIEKTPOHHOMY AOKYMEHTY, TAKOX Y €JIeKTPOHHOMY JOKYMEHTi iHpopmariis 3adikcoBaHa y
BUTJISI/II €IEKTPOHHUX AaHUX.

BucHoBku. [HCTHTYT nOKa3yBaHHA 3aiiMae OJHE 13 HAWBAXIMBIIINX MiCIb B HAYIl aJMiHICTPaTHBHO-
IPOLIECYaTbHOTO IpaBa, TOMY L0 caMe BUKOPUCTOBYIOUM JOKa3d CTOPOHHM MOXKYTh NPETEHAYBATH HA MPUUHATTS
3aKOHHOT'O Ta OOTPYHTOBAHOT'O CYIOBOTO PillIEeHHS.

EnexTpoHHi A0Ka3uW BKIIOYAIOTH Yy ceOe eJIeKTPOHHI JOKYMEHTH, ajle He OOMEXKYIOThCS HUMH. I3
npuiHATTSIM 3MiH 10 KAC Ykpainn enexTpoHHHN J0Ka3 HaOyB CaMOCTITHOTO 3HAYEHHS Ta CTOITh B OMHOMY PSIY
13 TpamuIiiHIMH 3ac00aMH TOKa3yBaHHS B aIMiHICTPaTUBHOMY IIPOIIECI.

[Mpuitastrs 3miH 1o KAC Ykpainu crano BakIMBHM €TarioM y MpOIeci 3aKOHOAABYOTO BpETYIIOBaHHS
MTUTaHHA EIeKTPOHHUX JI0OKa3iB B aMiHICTPATHBHOMY CYJOYHNHCTBI.

Bigmosigro 10 KAC Ykpainu BumaMu T0Ka3iB € MMOKa3aHHS CBiZIKIB, IIMCEMOBI JIOKa3H, PEYOBI JJOKa3W, BHCHOBOK
eKCIIepTa Ta EJIEKTPOHHI JI0Ka3H, 110 y CBOIO Yepry O3HAYa€, M0 eJIEKTPOHHMH J10Ka3 HaOyB CaMOCTIHHOTO 3HAYCHHS Ta
CTOITh B OTHOMY PSALY 13 TPaAULIIHHAMHE 3aCO0aMH IOKa3yBaHHsI B IMiHICTPATHUBHOMY TIPOLIECI.

Ho mpuitasarta 3miH 1o KAC Ykpainn Ha mpakTwii icHyBala Mmpo0iiema, TOB’s3aHa i3 BHKOPUCTAHHSIM
€JICKTPOHHUX JOKYMEHTIB SIK JDKepel JOKa3iB B aAMiHiCTpaTHBHOMY cyAounHCTBi. OnHak y HOBi# penakuii KAC
VYkpaiHu BMillleHi HOPMH TIPO MOPSIAOK TMOAaHHS Ta 30epiraHHs ENeKTPOHHUX JIOKa3iB, MO0 HA HAlly IyMKY
MO3UTUBHO BIUIMHE HA AWHAMIKY POCTY BHUIIQJKiB BUKOPHCTaHHS €JCKTPOHHUX JOKYMEHTIB SIK JUKEpell IOKa3iB B
aJMiHICTPAaTHBHOMY CY/TOUYMHCTBI.
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AHHOTalII/lﬂ: B CTarbC HCCICOOBAHBbI 0COOEHHOCTH QJICKTPOHHOTO JOKYMEHTa KaK BHIA DJJICKTPOHHOTI'O
A0Ka3aTeC/IbCTBa B AAIMUHUCTPATUBHOM CYAOIIPOU3BOACTBC, B HaCTHOCTH: IMMOHATUC 3JICKTPOHHBIX JOKAa3aTCILCTB
B aIMHUHUCTPATUBHOM CYIOIIPOU3BOJCTBE. B cratee paccMaTpuBaACTCA COACPKAHUC W BHUIALI J3JICKTPOHHBIX
JOKa3aTCJIbCTB, a TaKXC Tp660BaHI/I${, MNPEABABIAAEMBIE K 3JICKTPOHHOMY IOOKYMEHTY B Ka4€CTBE HMCTOYHHKA
A0Ka3aTCJIbCTB B aAMHUHHUCTPATUBHOM CYJIOIIPOU3BOJICTBE. HpeﬂOCTaBJ'IeHa CpaBHUTCIIbHAA XAapPaKTCPUCTUKA U
OIpeACJICHO COOTHOMICHUEC TAKHUX MMOHATHH KaK «I-)J'IGKTpOHHLIﬁ JOKYMCHT» U «IIHCHhMEHHBIN JOKYMCHT).

KiroueBblie cji0Ba: qoKa3aTenbCTBA B aAMUHHCTPATUBHOM CYAOIPOU3BOJACTBE, DIIEKTPOHHBIE TOKA3aTENIbCTBA,
3IIEKTPOHHBIN TOKYMEHT, IMCbMEHHBIM JOKYMEHT.
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Abdtract: the norms of current legidation on regulatory issues for the provision of administrative regulation onto the new
dectricity market are andyzed in the article. Specia attention is paid to the study of issues that are associated with the
shortcomings of modern regulatory support, as well as some ways of legidation improvement in this area are identified.
The study of the nationd and internationd legidation content has adlowed the author to identify the main fields on
improvement of administrative and legal regulation of the studied sphere of public relations.
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AxTyanbHicTb. CTaHOBIEHHSI YKpaiHW SIK JEMOKPAaTHYHOI MPaBOBOI JIEP)KaBH, MPOBENCHHS aMiHICTPaTHBHOL
pedopmu Ta pedopMu aaMiHICTPATHBHOTO TIPaBa 00YMOBIIIO PO3POOKY HOBHX TiIXOIB /IO PETYIIIOBAHHS TAKOI BAKIIUBOL
cepi sIK pUHOK eNIeKTPHYHOT eHEeprii, 3aBISKH SIKii peati3yloThCsl iHTepecH KOXKHOT JIFOJJMHU B KPaiHi.

CyvacHa eHepreTMka € 0a30BOIO0 Taly33l0 HAIIOHAThHOI EKOHOMIKH, SKa CKJIQIaeThcsi 3 0aratbox
€JIEMEHTIB, 30KpeMa eJeKTpoeHepreTuku. [1oka3zoBo, 0 KOpUCTyBa4aMu MPOAYKTIB €JIEKTPOCHEPIETHKH € BCE
HACEJICHHs KpaiHu, BC1 Cy0’ €KTH TOCIOAAPChKOI MisUTbHOCTI Ta OFOJKETHI yCcTaHOBH. Bin HaIiHOTO Ta CTAIOTO
(yHKIIOHYBaHHS €JIEKTPOCHEPTeTHKH, 3HAYHOI0 MipOI0, 3aliekaTh PO3BUTOK EKOHOMIKM KpaiHHM 1 piBeHb Il
eHepreTHYHoi Oe3MneKy, 0 B yMOBaX 30BHINIHBOI arpecii € BKpail akTyallbHUM Ta BaXIUBUM. KpiMm Toro, BapTo
3a3HAYUTH, IO Ha CHOTOAHI y cdepi enekTpoeHepreTHKH (QYHKLIIOHy€e ONM3bKO 5 THC. MIANPHEMCTB H
oprasisailiif, eKCIuIyaTyeTbcs mMaibke 25 % OCHOBHHMX MPOMMCIOBUX (POHIIB, 3aJiTHUX B SKOHOMIII JepXKaBH,
3aiHATO Maitke 5 % npane3gaTHOro HaCceJIeHHs.

IlocranoBka mnpobGaemu. Iloumnaroun 3 2014 poxy B VYkpaini BizOyBaeTbcs pedopmyBaHHS
eHepreTHyHoro cekropa. OcHOBHA MeTa pedopM MOJSTae y CTBOPCHHI B €HEPTETUYHOMY KOMIUIEKCI YKpaiHu
NPHHIMIIOBO HOBOTO, SIKICHOTO PiBHS PO3BUTKY, NPUBEJCHHS HOTO Yy BiANOBIAHICTH i3 HOPMaMHU 1 CTaHJapTaMH
€C, nibepanizawiss pUHKY eJEKTpOeHeprii, 3abe3meueHHs NPO30pOoro i KOHKYPEHTHOTO LIHOYTBOPEHHS 1
HAJIGKHOT'O 3aXUCTY MPaB CIOXKKBaYiB, skuM HallioHalibHa KOMICIis HaJlaCTh MOKJIMBICTh CAMOCTIHHO 0OHMpaTH,
3MiHIOBaTH Ta 00’€IHYBAaTH B Pi3HIi Mepiogu 4acy HAHOUTBII BHUTIAHI YMOBHM TOCTa4yaHHS €JEKTPOCHEprii, mpu
bOMY IiHM TaKWX MOCIYT MarmTh OYTH KOHTPOJHOBAHUMH 1 CTAOIIPHUMHU. Y CIIIIIHE BUKOHAHHS 3a3HAYEHOTO
3aBJaHHs, [IEPIL 3a BCE, 3aJICKUTh BiJ HASBHOCTI i€BOr0 HOPMATHBHO-IIPABOBOTO PETYJIOBAHHS BiAHOCHH, IO
BUHUKAIOTh Y JIaHIi ramysi.

Cran gociimxenHs. Jleski aclieKTH aaMiHICTPaTHBHO-TIPABOBOTO PETYJIIOBAHHS PHHKY €JIEKTPUYHOI eHepril y
CBOIX mparrsix ociimkyBamm Taki BueHi sx: O.1O. bursik, I'.1. basrok, F0.B. Bamenxko, @©.10. 3ekkep, B.B. KopoOkin, [LT.
Jlaxno, B.I. Onemenko, C.C. CemiBectpoB, H0.C. llleminydyeHko Ta iH. BaimBicTh IOCHIKEHHS HOPMATHBHO-
NpaBOBOro 3a0e3NeyeHHsT aIMiHICTPaTHBHO-TIPABOBOTO PETYIIOBAHHS HOBOI'O PHHKY €JIEKTPUYHOI eHeprii B YkpaiHi
00yMOBJICHO TaKOK HEOOXIHICTIO BUSIBJICHHS HEAOJIKIB y 3MICTI HOPMATUBHO-IIPABOBUX AKTiB Ta OOIPYHTYBaHHI EBHUX
NDBIXIB HOTO Y/IOCKOHANICHHsI. BpaxoByroun BHKIAJICHE, MOXKHA CTBEPIMTH, IO Hapa3l iCHye HaralbHa 1oTpeda y
KOMIUICKCHOMY  JIOCJI/DKCHHI  OCOOJIMBOCTEH HOPMATHBHO-TIPABOBOTO  3a0€3ICUCHHS  aMiHICTPaTHBHO-IIPABOBOIO
PErysIoBaHHS HOBOTO PHHKY €JIEKTPHYHOI eHeprii B YKpaiHi.

Bukian ocHoBHOro martepiany. HasBHICTD 4iTKMX IPaBOBUX PEryJSITOPIiB CYCHIIBHUX BiJHOCHH y Oynb-
AKif cdepi CYyCHiIBHOTO XHUTTS, 30KpeMa Ha PUHKY CJEKTPHUYHOI CHepTii, uepe3 MpHU3My SKHX BH3HAYAIOTHCS
npaBujia MOBEAIHKH Y CYCHINBCTBI Ta JAEpKaBi, € OAHUM 13 BaXJIMBUX YMHHHKIB €()EKTUBHOTO (PYHKIIOHYBAaHHS
Oy/Ib-SIKOTO PETyJIhOBAHOTO MpaBoM comiaibHoro siBuma [1, c. 218]. Ha gymky C.C. AnekceeBa, OJHHM i3 TaKUX
3ac00iB BUCTYIIa€ caMe HOPMAaTUBHO-TIPAaBOBHH akT [2, c. 32].

Huni, ¢yHKIIIOHYBaHHS HOBOTO pPHUHKY €JIEKTPHYHOI €HEprii peryJloeTbes BEJIMKOK KUIBKICTIO
HOPMaTHBHO-TIPAaBOBUX AaKTiB, SKi BiJIPI3HAIOTHCS OAWMH BiJ OAHOrOo 3a OaraThMa O3HAaKaMHU: CyO’e€KTaMH
NPaBOTBOPYOCTI, FOPUIMYHOIO CHIIO0, TIOPSJIKOM NPUIHATTS, HA3BOKO, MOPSIKOM HaOpaHHs YHHHOCTI Ta JIii TOWIO.
Ha mincraBi aHanizy BCiX CKIIaJHHKIB PABOBOTO PETYIIIOBAHHS BAPTO 3a3HAYMTH, 110 HA HAIIY JYMKY TOJOBHUM
KPHUTEPieEM MOA1TY HOPMAaTHBHO-NIPABOBHX AKTIB € 1X IOPUIMYHA CHJIA.
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Crnin 3a3HauuTH, IO B i€papXiuHiil CTPYKTYpi 3aKOHOAABCTBA OCHOBHY poiib Biairpae Koncturymiss Ykpainu i
3aKOHM, IO BCTaHOBIIOIOTH BIATIPaBHI 3acaay IPAaBOBOTO pETyJIOBAaHHS, 30KpeMa 3akoHu Ykpainum «lIpo
AnTIMOHOTIONBHUH KoMiTeT YKpaiamy; «IIpo Kabiner MinicTpiB Ykpaiam»; «IIpo OCHOBHI 3acay AepKaBHOTO HATIISITY
(koHTpOIMIO) Y chepi Tocroaapchkoi AisuTbHOCTYY; «[Ipo mpupoaHi mMoHomomniy; «[Ipo Pamy HarioHamsHOT Oe3neku i
oboporn Ykpainm». KpiM Toro, 3 MeTol0 KOHKpeTH3alil MOJOXKEeHb OKpeMHX 3aKOHIB YKpaiHW, OopraHu IyOIiuHOi
aaMiHICTpaIil MpUMaOTh BiIMOBIHI ITi13aKOHHI HOPMAaTUBHO-TIPABOBI aKTH Y cepl eMeKTPOSHEPTETHKH.

Jocnipkyroun HOpMaTHBHO-TIPABOBE 3a0e3MeyeHHsl AaHoi cepd CIif 3a3HAYUTH, 110 OCHOBOIOJIOXKHE
3HA4YEHHS Ul BChOTO HAIliOHAJBLHOTO 3aKOHOJABCTBA, B TOMY YHCHI 1 HA PUHKY €JIEKTPUYHOI eHeprii, HaleKUTh
Konctutynii Ykpainu, sika € npaBoBOIO OCHOBOIO [UI BChOTO 3aKOHOAABCTBA, & TAKOXK BCTAHOBIIIOE BiAIpPaBHI
3acamu AiSUTBHOCTI IMyOidHoi aaMiHicTpamii. Takox 3ayBakmMo, IO peai3amis IMeBHUX HAmpsAMiB IisSUTBHOCTI
nyOniyHOT agMiHicTpanii y BkasaHill cdepi (30kpema, JileH31iiHO1, KOHTPONbHOI a00 IOPUCIUKIIIHOT) OB’ s13aHa
13 3aCTOCYBaHHSM II€BHUX 3aXOiB A0 (hi3MUHUX Ta IOPUAWYHHUX Oci0 (HampWKiIaa, MPUMYCOBHX), 0a30Bi 3acaam
3acTocyBaHHS sSKuX Bu3HaueHi y Koncrurymii [1, c. 219].

Tak 30kpema, cr. 3 KoHcruryiii YkpaiHu 3aKpiluTioe, IO JIFOJMHA, il KHTTS 1 30POB’S, YeCTh 1 TiJHICTB,
HEJIOTOPKAHHICTH 1 Oe3IieKa BU3HAIOTHCS B YKpaiHi HAHBUIIIOI COIAILHOO MiHHICTIO. [IpaBa i cBOOOAM JIFOAMHM Ta IXHi
TapaHTii BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTh MISUTHHOCTI nepykaBd. Jlep:kaBa BIATIOBIZA€ TIeped JIOAMHOIO 32 CBOIO
JSUTBHICTD. Y TBEPIDKEHHS 1 3a0€3TICUeHHS IIPaB 1 CBOOO/T JIFOAMHHM € TIPIOPUTETHIM 00O0B’SI3KOM JIepKaBH [3].

OTxe, JaHi MONOKEHHsI 3aTBEPPKYIOTh Cy4dacHi MPIOPUTETH B COLIIbHIM, EKOHOMIYHIH Ta TPaBOBIM MOJITHII
kpaiau. Came 11i mosokeHHss KoHCTUTYTIii 1 00yMOBITIOIOTE TTOTpedy TEeperyisiy BCi€l CHCTeMH MPaBOBITHOCHH Ha PHHKY
ENIeKTPIYHOI eHeprii, a omke (OpMyBaHHS Ta BIIPOBA/PKEHHS HOBHX TPABHJ HA MIJICTaBi COMIaTFHUX MPIOPHUTETIB Ta
iHTepeCIB MepI 32 BCe HACCIICHHSI.

Kpim Toro, Koncturynis Ykpainu 3aKkpiluitoe OCHOBHI cepH, IO PETYTIOI0THCS BUKIIIOYHO 3aKOHaMH (T1.5
cT. 92 3akpimmoe: «BuximrouHo 3akoHaMuM YKpaiHW BH3HAYAIOTHCS 3acagdl OpraHizaimii Ta eKCIuTyararlii
EHEProCUCTEM»), a TaKoX 0a30Bi MPABOBI 3acajiy Ta MPUHIUIM JiSUIBHOCTI OpraHiB myOmiuHOi ajMiHicTparrii,
30KpeMa: BHU3HAUa€ OCHOBHI HampsiMKku [isuibHocTi Kabinmety MinicTpiB YkpaiHu, MICIEBUX IEpKaBHHX
aaminicTpariii (ct. 116, 119), opranis MicrieBoro caMmoBpsiAyBaHHs y AaHiid cdepi (ct. 137, 142, 143) [3].

Takum uwmHOM, KoHctuTymis VYkpainum, mo-miepmie, 3IiHCHIOE TIEpBUHHY TMPaBOBY JIeTaNi3aIliio
pedopMyBaHHS PUHKY €NEKTPUYHOI eHeprii 3 MeTol peamisaiii monoxkeHb cr.. 3 KoHcrutyuii, mo-apyre,
BM3Ha4yae 0a30Bi 3acaiy [isTIBHOCTI OpraHiB IyOnidHOI amMiHICTpamii MOA0 aAMiHICTPATHBHO-TIPABOBOTO
PETyJIOBaHHS PUHKY €JIEKTPUYHOI €Heprii, Ta Mmo-Tpere, 3aKpillIloe€ BAayKJIMBE MOJIOXKEHHS BiANOBIAHO A0 SKOTO
BUKJTIOYHO 3aKOHAMH Y KpaiHU BU3HAUYAIOTHCS 3aCajii OpraHi3allii Ta eKCIuTyaTallii eHeproCUcTeM.

3HayHy dYacTWHY 3aKOHOJABCTBA YKpaiHM MO0 PETYNIOBaHHS PHHKY EJIEKTPUYHOI EHEprii CTaHOBISTH
MIDKHapOJHO-TIPABOBI aKTH, yYJaCHHUKOM SIKUX € Ykpaina, 3okpema: JupextuBu 2009/72/€C mpo crinmbHi TpaBmia
BHYTPIIIHLOTO PUHKY €JIEKTPUYHOI eHeprii Ta rpo ckacyBanHs upekrusu 2003/54/€C, Pernamenty (€C) 714/2009 npo
YMOBH JIOCTYITy JI0 MEpEXi TPaHCKOPAOHHOTO 0OMiHy eJleKTpoeHeprieto Ta ckacyBanHs Permamenty (€C) 1228/2003,
HupextuBu 2005/89/€C npo 3axomu st 3a0e3neyeHHs1 Oe3MeKr iHBECTYBaHHS IO CHCTEMH EJIEKTPONOCTAYaHHS Ta
iH}pacTpykTypu moroBopu i yrogu 3 MikHapoqHuM eHepreTndHrM areHTCTBoM (MEA), sike € Hesale:KHO
OpraHizaii€lo, CTBOPEHOID B MeXaX Ta HAa BHKOHAHHS eHepreTuyHoi mporpamu Oprasizaiii eKOHOMIYHOT
criBpoOiTHUITBA Ta PO3BUTKY. OCHOBHa MeTa MDKHApOIHOIO EHEPreTUYHOr0 areHTCTBA IOJIATa€ B CHPHSHHL
MDKHapOTHOMY ~CIIIBpOOITHHIITBY B cdepax YIAOCKOHAIFOBAHHS CBITOBOI CTPYKTypH TIOIUTY Ta TIPOTIO3MILL
EHEPropecypciB Ta eHePreTUIHHX MOCIYT (TPaHCTIOPTY eNeKTPOeHeprii, Oy/IiBHUIITBA eNICKTPOCTaHIIiH) [4].

Haii6inpma niHHICT BKa3aHUX MIKHAPOJHO-TIPABOBHX JIOKYMEHTIB IOJISITA€ B TOMY, IO IO-TIEpIIe, BOHU
MalOTh «HAJHALIOHAIbHUM XapakTep», W, TaKUM YHHOM, MalOTh NPIOPUTET Iepell HaliOHATbHUMHU
3aKOHOJABCTBOM, IO HAaJa€ MOXJIMBICTH Oinbll e(QEeKTHMBHOrO 3axXMCTy; IO-Apyre, BOHHU IependavaroTh
BPETyJIIOBaHHS CIIOPIB 3a 3arajikHOBU3HAHOIO Y CBITI Ipolieayporo [5, c. 8].

AHali3yloun HalioHaJbHE 3aKOHOJABCTBO 3a3HAYMMO, L0 HHUHI y cdepi (QyHKUIOHYBaHHS HOBOTO PHHKY
€JIGKTPUYHOI €Heprii Ji€ MOHaJ cTa Pi3HOMaHITHUX HOPMAaTHBHO-IIPABOBHUX aKTiB, K1 3a0€3MeUyIOTh PEryTIOBaHHS
3HAYHOTO OOCSATY CYCIJIBHUX BIJJHOCHH, SIKI BHHUKAIOTh y JaHii cdepi. BrnacHe 3akoHOmaBcTBO y cdepi
€JIEKTPOCHEPTETHKH 3’ SIBIIIOCS TTiCIIsl HAOYTTSL Y KpaiHOIO HE3aJIeKHOCTI.

Crin 3a3Ha4MTH, 0 3alPOBAPKEHHI OCTaHHIM yacoM pedopMH, a 30Kpema pedopmMa pUHKY €JIEKTPHUHOT
eHeprii, BU3HAYHIIM BEKTOP HOPMOTBOPYOI pOOOTH MapiiaMeHTy, sika HacaMIiepes Oyiia crpsiMoBaHa Ha PO3POOKY
Ta NPUUHSTTS Cy4acHOT'O 3aKOHOJIABCTBA 13 METOI0 PO3BUTKY PUHKOBUX BiJIHOCHH Ha HOBOMY PHUHKY €IEKTPUIHOT
eHeprii, 3a0e3nevyeHHs] HAAIMHOrO Ta OE3MEYHOro MOCTauYaHHS EJEKTPUYHOI eHeprii, ypaxyBaHHs iHTepeciB
CIOXHMBAYiB, CTBOPEHHS NPUBA0IMBOIO IHBECTULIIHHOTO KiIiMaTy B YKpaiHi, a TAKOX PEryIIOBaHHS BiAHOCHH, 1[0
NOB’s13aH1 3 BUPOOHHIITBOM, TIEpeIavero, PO3MO/IiIOM, KYTiBICIO-TIPOJJAKEM, TIOCTAYaHHSIM €JIEKTPUYHOI eHepril 3
ypaxyBaHHSIM HOBHX €BPONEHCHKHX cTaHAapTiB. I3 mieto meroro OyB mpuitHatuii 3akoH Ykpainu «Ilpo punHOK
eJIEKTPUYHOI eHeprii» [6], sKuil BU3HAYMB HOHATTA «PHUHKY EJEKTPUYHOI €HEpPrii», «BUPOOHUK ENEKTPUUYHOI
EHEpTii», «Bpa3NIMBi CIIOKUBAYI», «EJICKTPUUHA CHEPTisD», «eJICKTPOCHEPTeTUYHE i JIPUEMCTBO TOIIO.
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OkpeMy yBary 3aKOHOJABEIb IPHIUISE BHU3HAYCHHIO 3MICTY HOBUX JIIICH30BAaHUX BHUIIB T'OCHOIAPCHKOT
IISITBHOCTI  (BUPOOHUIITBO, TIepenada, pPO3MOiI EIEKTPUYHOI eHeprii, IocTadaHHS eJICKTPUYIHOI CHepril
CIIOXKUBAYy, TpeiiepchKa MisIbHICTD, 3aiHCHEHHS (DYHKIIIH onepaTopa pUHKY Ta TapaHTOBAHOTO MOKYIIILIS).

Takoxx y HhOMYy BH3HAYAIOTHCS: JepKaBHA MONITHKA, PETYIIOBAHHS y c(hepi enekTpoeHepreTHKH Ta Oe3mneKa

MOCTAYaHHS, JIEH3YBaHHS TOCIOAAPChKOI MiSUTBHOCTI HA PWHKY EJNEeKTPUYHOI €eHeprii; 3MiCT Iep>KaBHOTO
EHEPreTHYHOr0 HATJISAY B €NEKTPOSHEPTeTHINl; TOBHOBAKEHHS OKPEMHX OPraHiB MyOJiYHOI aAMiHICTparii moa0
JepKaBHOTO PETyJIOBAaHHA PHUHKY €JIeKTpu4yHOi eHeprii. Kpim Buine3a3HaueHOro, B 3aKOHI 3HA4Hy yBary
MIPHUIIJICHO IHBECTYBAHHIO B €JIEKTPOSHEPTETHKY.

Kpim TOrO, 3 Meroro peamizarii monoxkeHb 3akoHy Ykpainu «IIpo pHHOK eneKTpudHOi eHeprii» Oyio
NPUAHATI 3MiHM Ta JONOBHEHHS: MO-TIEpILE B AaHTHMMOHOIIOJIbHE 3aKOHOAABCTBO, 30KpeMa 3akoHy Ykpainu «Ilpo
AHTHMOHOTIONBEHUI KOMiTeT YKpaiHu» [7]; mo-apyre, 3aKOHOAAaBCTBO MPO MPHUPOAHI MOHOIOIIIT, 30KpeMa 3aKOH
VYkpainu «[Ipo npupoaHi MoHOMOMI» [8], 8 TAKOXK y 3aKOHOJIABCTBO, IO Nepeadayae 3MiHCHeHHS JIiIEeH31HHOT Ta
KOHTPOJIBHO-HAITISIIOBOT AisUTBHOCTI, 30Kpema 3akonu Ykpainu «[Ipo HamioHanpHy Kowmiciro, mo 3ailCHIOE
JICpIKaBHE PETyJIIOBaHHS y cepax eHepreTHKU Ta KOMyHal bHUX mociayr» [9], [Ipo ocHOBHI 3acamu nep:kaBHOTO
Harsay (KOHTPOIT0) y cdepi rocronapebkoi aisuibHocTi [10].

Takok, 3HAUHUIM OOCST HOPMATHBHO-TIPABOBHX aKTiB BH3HAYAE IMPABOBUI CTATyCy CyO’€KTIB aiMiHICTpaTHBHO-
MPABOBOTO PETYJIFOBAHHS PHHKY CICKTPHYHOI eHeprii Ykpainu, 3okpeMa 3akoH Ykpainu «[Ipo KaGiner MinicTpis
VYipainn» [11]; 3akon Ykpainu «[Ipo HamionamsHy komicito, IO 3IIMCHIOE JepXKaBHE pETYIIOBaHHS y cdepax
SHEepreTHKy Ta KOMyHaIbHUX mocayr» [9.]; IMonoxkenns mpo JlepkaBHy IHCHEKINFO €HEPreTHYHOrO HArMIsmy YKpaiHu
[12]; MonoskeHHs ipo MiHICTEPCTBO SHEPreTHKH Ta 3aXKCTy MOBKULI Ykpainu [13]; [TonoskeHHs po Y OBHOBa)KEHOTO
[Mpesunenta Ykpainu 3 MibKHApOAHHUX MUTaHb CHEPreTHIHOI Oe3meku [ 14].

AHai3 HaBeIcHUX HOPMAaTUBHO-TIPABOBUX aKTiB CBIIYHTE, 110 Ha CHOTOHI 3p00JIeHI MEBHI YCHIIIHI KPOKH
1I0/I0: TO-TIEpIle, CTBOPEHHS [I€BOI CHUCTEMH CYO €KTIB aJMiHICTPaTHBHO-TIPABOBOTO DETYNIOBAHHS PUHKY
EJICKTPUYHOI EHeprii; Mo-Ipyre, CTBOPEHHS KOMIUIEKCHOI HOpPMAaTHUBHO-TIPaBoBoi 0Oa3u. Ilpote, icHyroui
HOPMATUBHO-TIPABOBI aKTH MalOTh TEBHI HENOJNIKM, BHACTIJIOK YOTO 3HWKYIOTh €()EKTHUBHICTh peanizaiii sK
Oe3nocepeIHb0 peOpMU PUHKY €IIEKTPUYHOI €HEeprii Tak i MisJIbHOCTI BKa3aHUX Cy0’€KTIB, cepell IKHX, 30KpeMa
CJIiJ] BIIMITHTH HEYITKICTh Y BU3HAYEHI TIOPSAKY peajizalii OKpeMUX TOBHOBaKEHb BKa3aHUX CYO €KTIB.

Tak, 30kpema, 3akoH Ykpainu Big 22.09.2016 Ne 1540 «IIpo HamioHanbHy KOMICitO, IO 3AIMCHIOE
JiepKaBHE PEryJIIOBaHHS y cepax eHEPreTHKH Ta KOMyHaIbHUX MTOCTYT», SKHi BU3HAYMB NPAaBOBHI CTATyC JaHOI
KOMIcii Ta paBoOBi 3acaju ii JiSUTBHOCTI, IPUIHSTO TUTEKH Y BepecHi 2016 poky (HaOyB unHHOCTI 3 26.11.2016, 3a
BUHATKOM OKPEMHX HOpPM) — i3 3ali3HEHHSM IOpiBHSIHO i3 BcraHoBieHMM Jupektusoro 2009/72/€C crpokom
Mailke Ha JBa POKH. 3arpoBa/KEHHS HOBOTO PHUHKY €JIEKTPOEHEprii y MOBHOMY 00cCs31 BIIMOBIZHO 1O 3aKOHY
VYxpainn «IIpo puHOK enekTpuyHoi eHeprii» 3ammanoBaHo 3 01.07.2019 — i3 3ami3HEHHSM HOPIBHSHO 3
BusHaueHUM [lupextusoro 2009/72/€C ctpokom maiixe Ha 1’sTh pokiB [15]. Kpim Toro, Ha crorofni BUHUKIA
neBHa mpobiemMa HmIoA0 BU3HaueHHsA crarycy HamioHanbHOT KoMicii, IO 3A1MCHIOE JIepXKaBHE PETYIIOBAHHS Y
cdepax eHepreTHKH Ta KOMyHaJIbHUX MOCIYT, & caMe: UM Lieil opraH NOBUHEH OyTH HE3aJICKHUM.

Amnanizyroun 3apyODKHMI JTOCBIJ 13 I[bOTO THTAHHS MOYKHA 3 TIEBHICTIO 3a3HAYMTH IO TaK, HE3ATCKHHM.
Bonnouac, nepia penakiis 3akoHy Ykpainu «lIpo HarjoHanbHy KOMICito, IO 3IiHCHIOE A€p)KaBHE PEryJIIOBAaHHS Y
cdepax eHepreTMKN Ta KOMyHAJIBHMX TIOCITYT» 3aKpiIiiioBalia il He3aJeXHICTh Ta caMOCTIHHICTb. Lle monoxenHs Oyo
NPHUAHATO 3 METOI0 peanizawii MibKHApOAHHX 3000B’s3aHb YKpaiHoto nependauenux upexrusu 2009/72/€C. Onnak,
Koncruryniitnum Cynom Ykpainu Oyio 3a3HaueHo: «rpuiHsBIIM 3akoH Ne 1540, 3rimgao 3 sxum Kowmicist € nocriiino
JIIOYMM HE3aISKHUM JIEPKaBHUM KOJleTiallbHUM opraHoM, BepxoBHa Pama VYkpainm Builnma 3a Mexi cBOIX
KOHCTUTYLIMHUX MOBHOB&XEHb 1 TaKMM YMHOM MOpYyILIWIa mpurucu crtateil 6, 19, 85, 92, 106 OcHoBHOro 3akoHy
VYxpainu. Takum uunom, pimenasM Koncruryuniitnoro Cyny Ykpainu Big 13 uepsnst 2019 poky Ne 5-p/2019 (cripaBa Ne
1-17/2018(5133/16), Oynu ckacoBaHi HOJOKEHHs 3aKOHY, L0 3aKPIIUTIOBAIN HE3IEKHICT HallioHanbHOI KOMicii, 110
3IIHCHIOE JeprKaBHE PETYIOBAaHH Y cpepax SHEPreTHKHU Ta KOMYHAIBHUX TIOCIIYT.

BaxuinBe 3HaueHHS Yy HOpMAaTHBHO-IIPABOBOMY 3a0e3MeueHHI (PYHKI[IOHYBaHHS HOBOTO PUHKY €JIEKTPHUYHOI
€Heprii MocigaroTh MUTAHHS 1010 3A1HCHEHHS JTIEH31HHOT Ta KOHTPOJIBHO-HATIIAA0BOI TisUIBbHOCTI. 3a0e3edeHHs
HAI[IOHAJIPHUX IHTEPECIB Ta HaIllOHANBHOI Oe3nekn YkpaiHu. BomHouac, aHalli3 HaBeIEHWX BUIIE HOPMATHBHO-
IIPABOBUX aKTiB CBIIYMTH ITPO MEBHI HEOJIKY Y JAaHii cepi:

— To-TIepIlie, Pi3HI HOPMATHBHO-NIPABOBI aKTH BU3HAYAKOTH Pi3HI cdepu INEH3YBaHHS T'OCHOIAPCHKOI
JUSUTEHOCTI Ha PUHKY €JIEKTPUYHOT eHeprii;
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— MO-ApyTe, HEBUPIIIEHE IMUTAHHS MO0 MPABOBOIO IOJIOKEHHS JIIEH31H, 110 OyJu BUOaHI 10 HaOpaHHS
YUHHOCTI HOBOTO 3aKkoHYy YKpainu «IIpo pHHOK eNeKTPHUIHOT SHepTiiy;

— TIO-TpeT€, HasABHICTh AyONIOBaHHA KOHTPOJLHO-HATUISIIOBUX IIOBHOBAXEHbh MK Cy0 €KTammu
aJMiHICTPATHBHO-TIPABOBOTO PETYJIIOBAHHS PUHKY €NIEKTPHYHOI EHepril.

BucHoBku. [lincymoByroun Bullle HaBelEHE CIIi 3a3HAYMTH, [0 Ha CyYaCHOMY €Tami pPO3BHUTKY YKpaiHw,
HOPMAaTHBHO-TIPABOBI 3a0€3IeUeHHsT aIMIHICTPaTUBHO-TIPABOBOTO PETYJIIOBAaHHS HOBOTO PHHKY €IEKTPHYHOI €HEeprii, B
IIJIOMY, BU3HAYAIOTh 3aKPIILTIOI0Th HEOOXIIHI YMOBH TS peajtizallii JepyKaBHOI €HepreTHIHOI MO THKH.

BcraHoBieHo, 110 HOPMATHBHO-TIPABOBE 3a0e3MeUeHHS aJIMIHICTPATUBHO-TIPABOBOTO PETYJIFOBAHHS HOBOT'O
PUHKY €JIeKTPUYIHOI eHepril YMOBHO CKJIAIa€ThCS 3 IBOX OJOKIB: MDKHAPOAHOTO Ta HalliOHAIBFHOTO. BeTaHOBIIEHO,
mo Koucturymiss VYkpaianm mno-mepire, 3MIHCHIOE TEPBUHHY MPaBOBY Jerami3amilo peQopMyBaHHS PHHKY
eJIEKTPUYHOI eHeprii 3 Meroro peamizamii mojoxeHb cT.. 3 KoHctuTynii, mo-apyre, Bu3Hauae 0a30Bi 3acaigu
JOiSUTBHOCTI  OpraHiB myOdiuHOiI anMiHicTpalii MO0 aaMiHICTPaTHBHO-TIPABOBOTO PETYNIIOBaHHS PHHKY
eJIEKTPUYHOI €Heprii, Ta MO-TPETeE, 3aKPIILTIOE BAYKIMBE MOJO0KEHHS BiAMOBIAHO 0 SIKOTO BHKIIOYHO 3aKOHAMH
VYkpaiHu BU3HAYarOThCS 3aca iy OpraHizamii Ta eKcITyaTallii eHeprocucTeM.

JocnimpkeHHs 3MicTy HalliOHATBHOTO OJIOKY, JO3BOJISIE BAOKPEMUTH TaKi HAPSMH HOPMaTHBHO-TIPABOBOTO
peryIoBaHHS BKa3aHOI cepu:

— Tmo-Tieplie, IIOJ0 CTBOPEHHS Ta (DYHKIIOHYBAaHHS HOBOTO PHUHKY EJIEKTPUYHOI eHeprii (HampHukiai,
AHTUMOHOTIOJIHE 3aKOHOJABCTBO, AHTHUKOPYIIIiiiHE 3aKOHOJAaBCTBO, 3aKOHOJABCTBO Y cdepi 3amobiraHHs Ta
OPOTHIT JeTari3aliii T0X0iB, 3M00yTHX 3JTOUNHHUM IIIIIXOM);

— TMo-Apyre, MIOJ0 BU3HAUEHHS MPAaBOBOTO CTATYCy CYO’€KTIB aJMiHICTPATHBHO-NIPABOBOTO PETYIIOBAHHS
PHUHKY €JIEKTPUYHOI eHeprii YKpaiHu;

— TIO-TPETe, IOI0 BU3HAYCHHS TIPOLICITY] JIICH3YBAHHS TOCTIOAPCHKOI JISUILHOCTI Ha PUHKY €JICKTPUYHOL €HEpIiT;

— TMO-4eTBepTe, MO0 3AIHCHEHHS! KOHTPOJILHO-HATIISZOBO JisUTHOCTI HA PUHKY €JIEKTPUYHOI €HEeprii.
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HOpMaTl/IBHO-HpaBOBoe o0ecrneueHue AIMUHUCTPATUBHO-IIPABOBOI'0
PperyJimpoBsanusi HOBOro pbrHka 3J1€KTpI/I‘IECKOﬁ IHECPIrum B YKpnaHe
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AHHOTaumus. B crarthe HCCIEIOBaHbI HOPMBI JCUCTBYIONIETO 3aKOHOIATEIbCTBA MO BOMPOCaM HOPMATHBHO-
NpaBOBOTO O0ecIedeH sl aAMUHUCTPATUBHO-TIPABOBOTO PETYIMPOBAHUS HOBOTO PHIHKA AIIEKTPUYECKON SHEPTUH.
OtaenbHOC BHUMAHHE Y/CICHO HCCIICIOBAHUIO BOMPOCOB, KOTOPBHIE CBS3aHBI C HEIOCTATKAMU COBPEMEHHOTO
HOPMaTHBHO-IIPABOBOTO 00ECIIEYECHUS, ONPE/IC/ICHbI HEKOTOPBIE MYTH YCOBEPIICHCTBOBAHMS 3aKOHOIATEIbCTBA B
nanHo# cdepe. MccnenoBanne coepKaHusl HAIIMOHAIBHOTO W MEXKIYHAPOIHOTO 3aKOHOATEIHCTBA, MO3BOJIHIO
ABTOPY BBIACIUTL OCHOBHBIC HAIIPAaBJICHUA YCOBCPHICHCTBOBAHUA aJIMUHUCTPATHUBHO-IIPABOBOI'0 PEryjIMpOBaHUSA
uccieyeMoi chepbl 00IIeCTBEHHBIX OTHOIICHU.

KalodeBble cioBa: aIMUHUCTPAaTHUBHO-TIPAaBOBOE PETYIMPOBAHUE, NEATENBHOCTb, IMyOJWYHAs aJIMUHUCTpAIUS,
PBIHOK, 3JIEKTPUYECKasi SJHEPTHUsl; AIEKTPOIHEPreTHKA; PHIHOK 3JIEKTPUYECKON SHEPTHH.
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CERTAIN ASPECTS OF ADMINISTRATIVE AND LEGAL REGULATION
IN THE PROVISION OF SECURITY SERVICESIN FOREIGN
COUNTRIES

Igor A. Kostyakov,
Recipient of the Research Ingtitute of public law, Kyiv, Ukraine
e-mail: aav2005@ukr.net

Abstract. The article is devoted to the study of certain aspects of administrative and legal regulation in the field of
providing security servicesin foreign countries. The experience of countries such as the United States of America,
the United Kingdom, France, Poland, Germany, Belgium, Georgia and the Republic of Belarus is reviewed. In
most countries of the world, it is determined that security activities are divided into private, one of which formsis
detective, and law enforcement activities carried out by specialy authorized subjects. It is emphasized that the
legislator of many foreign countries regulates the security activities of the private and public sectors by dividing
them into separate legal acts. It is concluded that the regulatory and, accordingly, administrative and legal, private
security activitiesin some countries are at arather low level.

Keywords: security, security activity, administrative and legal regulation, foreign experience, detectives, non-state
security organizations, private security activity, law enforcement activity.

IloctanoBka mpodaemu. Ha choropHimHiil neHs MUTaHHS 3MIHCHEHHS OXOPOHHOI MisIIFHOCTI B YMOBax
Cy4aCHOT'O CTaHOBHINA KpaiHM MOTPeOye HAJICKHOTO PO3IJISAAY HE JIMIIEC YIOBHOBKCHHMHU CTPYKTYPHHUMH
opraHaMu TyONidHOI BIaJW y pamMKax CBO€I MiSIBHOCTI, a W HAyKOBIIMH. He Mae CTaHOBUTH BHUKIIOUEHHS W
HaTpsSM aaMiHICTpPATUBHO-TIPAaBOBOTO PETYIIOBaHHS Yy cepi HaJaHHSI OXOPOHHUX ITOCIYT, BiJ] IKOTO, HacCaMIepe,
3aJIeKUTh e()EKTUBHICTh peaiizallii 3MiHCHIOBAHOT OXOPOHHOI MISTIBHOCTI. Y 3B’A3KY 3 IIMM BUHHKA€E HEOOXIIHICTh
JIOCITIDKEHHS 3apyOiKHOTO JJOCBIY aMIiHICTPATUBHO-TIPABOBOTO PETYJIIOBAHHS TaKOl isIIBHOCTI.

Cran pocmimkeHHs. B rmepmry depry Bapro BKaszaTtd, 1Mo HpoOieMaTHKa aiaMiHICTPaTHBHO-TIPABOBOTO
peryitoBaHHS 3iHCHEHHST OXOPOHHOI JisUTBHOCTI 3aBXIM TpHBEpTalia yBary HayKoBIIB. Cepel HHX JOCHiIHKEHHIM
BIMOBITHOTO 3apyOLKHOrO JIOCBiAy 3aiManicsi Taki BueHi-mpaBHWMKH sK B. boiiosa, B.Tamynsko, C. loBrui,
0. 3arymenna, M. 3y6ok, C. 3r06anenko, B. Kypuno, M. Masena, P. Mupownrok, /1. [IpumyTens, O. Ilyamna, A. CauaBo,
M. Cuiiroki, O. Yproeenpkwuii, C. [llapoHos, 1. [Isexn, FO. SAporreHko Ta ixmi.

@opmyoBanHs wiseii cratTi. MeTa cTarTi — pO3MIISTHYTH JIOCBI 8IMiHICTPaTUBHO-TIPABOBOTO PETYIIIOBAHHS Y
cdepi HaJaHHS OXOPOHHUX TTOCITYT 1HO3EMHUMH KpaiHaMH 3 METOIO MOAATBIIOr0 JOpMyBaHHS KOHKPETHUX TPOTIO3HIIIH
Ta PEKOMEH IAIIiH IIO/I0 TTiIBUIIEHHS €(heKTUBHOCTI TAHOTO BUJTy PETYITIOBAHHS B YKpaiHi.

Bukaan ocHoBHOro marepiany. JloCmiKeHHS 3aKOPIOHHOIO JOCBIAY CBIIYWTH, IO B IHO3EMHHX
JiepKaBax I1opa3y HOBI BUMOTH 3 OOKY CYCIIJIbCTBA JI0 3a0€3MEUCHHS MPABONOPSIKY BIUIMBAIOTh HA OPraHi3alliio
NPaBOOXOPOHHOI isIbHOCTI. Y Oaratbox KpaiHax Jenani Oiiblie OpieHTYIOTHCS HE JIMIIE Ha MOJIIIeHChKi OpraH,
a i Ha MIMPOKE BUKOPHUCTAHHS ISl NIPABOOXOPOHHUX IiJIe NMPUBAaTHUX JETEKTUBHUX CITy:k0. CBITOBUH MTOCBiN
MEPEKOHYE, IO HE BCi BUAM MPABOOXOPOHHMX (DYHKIH y HaIeKHOMY 0OCSI31 MOXYTh BHUKOHYBATH JEpKaBHi
opraau. llocimyramm 3a3HadeHHX CIy)O KOPHCTYHOThCS HE IUIIE TPUBaTHI OcoOM, a il JepXaBHI OpraHw.
JisnpHICT TaKUX OpraHi3aiiii BUTITHA JJIs Iep’KaBU, OCKIIBKA BOHH He OepyTh 3 OIO/DKETy KOIITIB, a HABITAKH,
MOMOBHIOTh #oro, crutauyroun nonatku (CIIIA, Benuka bpuranis, ®panuis ta in.) [1, ¢. 26]. ToOto, mis
OUTBIIOCTI KpalH MPUTAMAHHUM € O] OXOPOHHOT JIISUTEHOCTI Ha MPAaBOOXOPOHHY AisIbHICT 3 OOKY JepiKaBH Ta
MPUBATHY OXOPOHHY MisUTBHICTH CYO’€KTIB TrocCrogapioBaHHs. B CBoOw uepry, AeraibpHille 3yNMHMHAMOCH Ha
OKpPeMHX KpaiHaX Ta BH3HAYMMO, SKMM YMHOM BOHH 3IMCHIOIOTH aJMIHICTPAaTHMBHO-IPABOBE PETYJIIOBAHHS
BIJIIOBIIHUX BH/IIB AisUIbHOCTI HA HOPMATUBHO-IIPABOBOMY DiBHi.

3okpema, mis Criomyuenux lllTariB AMepuky mpuTaMaHHO BiJHECEHHS MUTAHHS TiSUTBHOCTI HEACPKaBHHUX
ciry’k0 OXOpOHU N0 ropucaukimii mrartiB. OIHAK, B TOW € 9ac HEOOXiTHO MiIKPECIHUTH, IO B JIECATH IITAaTaxX
y3arajii HeMae MPaBOBUX HOPM, 110 PETJIAMEHTYIOTh JTisUTbHICTh NOMIOHMX OpraHizaiii. Y TPUALSATH I1’TH IITaTax
JIUIOTh 3aKOHU, 110 0E3MoCepeHh0 CTOCYIOTHCS MPUBATHUX PO3IIYKOBHX OKOPO 1 CTaBISATH TOJOBHOK YMOBOKO
iXHBOI MISITFHOCTI PEECTPALIII0 i OJlep:KaHHS JIIeH31H, 110 BUAAOTH BiANOBIHI OPraHW BUKOHABYOI BJIAJU ITATY
abo 1i odimiriHi npencraBauky. [Ipu nbomy, rpomajsacTBo CLIA Beix criBpoOITHHUKIB MPUBATHOTO OXOPOHHOTO
MIJIPUEMCTBA — OOOB'SI3KOBa BUMOTra B IIICTHAMIMTH INTAaTax. Y [IBaAISATA ABOX IITaTax JUIsl PeecTparii
MIPUBATHOTO OXOPOHIIS a00 JETEKTHUBAa He0OXiTHa XapaKTeprucTiuka abo pekoMeHnaiitamii auct. [lepenikonoro mist
BUIadi Jinensii Moxxe Oyt abo paHilie MepeHeceHe ICHUXIUHEe 3aXBOPIOBAHHS, 3JIOBXKHBAHHS ajKorojem, abo
3BUTLHEHHS 31 30pPOMHMX CHUIT 32 IPOBHHHU, IO KOMIIPOMETYIOTh 3BaHHS BilicbkoBoCTyk00BIIs [2, . 33-34]. Tob6To,
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aJIMiHICTPAaTUBHO-TIPABOBE PETYJIOBAaHHA TPHBATHOI OXOPOHHOI [ismbHOCTI, y uinomy, B CIIA He wmae
yHi(pIKOBaHHUX JICTITAMHO BU3HAYCHUX MPOLIECAYP Ta XapaKTEPU3YEThCS PO3APIOHICTIO.

B Toif ke Hac, CBOIO MisUTEHICTH CITIBPOOITHUKH MPUBATHUX OXOpOHHUX opramizaiiid y CIIIA 30008 s3aHi
3MIMCHIOBaTH B CyBOpil BimmoimHocTi a0 monoxkeHb Koncrutynii CIIA Ta 3akoHOIABYMX aKTIB IITATiB. Y
BUTAJIKy MOPYILIEHHS 3aKOHIB TaKi 0COOM MO30aBISIOTHCS JO3BOIY Ha MPOBEACHHS PO3IIYKOBOI IisSUTBHOCTI, a MPH
CEPHO3HUX MOPYIIEHHIX MOXKYTh OyTH MPHUTATHYTI A0 KPUMIHAIBHOI BiAIOBIAATFHOCTI. 3T1AHO 3 3aKOHOIABCTBOM
CIIIA, sx HaroJomyrTh y CBOI HaykoBux nociimkeHHsX A. CauaBo ta O. [lyHnma, mpuBaTHI po3MIyKOBi OHOpO
CaMoCTiliHO 200 pa3oM i3 TPaBOOXOPOHHUMH OpPraHaMU MOXKYTb:

— 30upaty iHpOpMaIIifo PO 3T0YNHH a00 morpo3u y BigHomeHHi ypsaxy CIIIA i okpeMux mTaris;

— BCTaHOBIIOBAaTH Ta oOfepXyBaTu Oiorpadiuni ¥ iHOI JaHI Ha OKPEMHUX TPOMAJSH, OpraHisarii,
HiAPUEMCTBA TOILO;

— 3aiiMaTHCS PO3IIYKOM 3HUKIUX 0Ci0;

— 3aifMaTHCh PO3IIYKOM 3ary0JIeHOTO a00 KpaJIeHOro MaiHa;

— BECTH MOIIYK CBIJKIB i 30MpaTH JOKa3u AJIsl MPaBOOXOPOHHHUX 1 CYZOBUX OPraHiB;

— 37ilicHIOBaTH i3UUHy 0XOpOHY ¢ipM i mpuBaTHHUX 0cib Tomo [2, c. 35; 3, c. 153].

3 03HAYEHOTO BHILIMBAE, IO MIPUBATHI OXOPOHHI OpraHi3amii abo TeTeKTHBH (IETCKTHBHI areHTCTBa/0r0pO)
y CBOIM [isTIBHOCTI MOXYTH CIIIBIIPAIIOBATH [EPKABHUMH CYyO €KTaMH, /0 TIOBHOBQ)XEHb SKHX HAJICKHUThH
peanizariii mpaBoOXOPOHHOI (PYHKINT AeprkaBH. Y TaKOMY BHUIIAJKy MOKHA BECTH MOBY TIPO B3aEMO3AJICIKHICTh IIHX
JIBOX €JIEMEHTIB OXOPOHHOI JisSUTBHOCTI.

YV Benwkiit bpuranii BincyTHi Oymb-sKi HOpMaTHBHI JOKYMEHTH, Ki O Tmiependadann 00OB’SI3KOBICTh peecTpartil
NPHUBATHUX JETEKTWBIB. 3 JBOX TUCSY JETEKTHBIB JIMIIE TPHUCTA 3apEEcTpOBaHi K WieHW [HCTUTYTY mpodeciiHux
CIiuuX, 0 posTamoBanuii B M. briexOepH. B cBoro wepry, ypsii KpaiHM BBaKae 3a HEOOXiJHE BBECTH aHAJIOTIUHY
peectparifo 3 OOOB’SI3KOBOIO CIIEIIaIFHOI TIEPEBIPKOIO JIETEKTHBIB, OCKUIBKA TIOMWT HAa TOCIYTW TPHBATHUX
PO3IIYKOBHX areHTCTB TIOCTIHHO 3pocTac. Y 3B’S13Ky 3 LM Ha PO3MIIS HapiaMeHTy OyB MpEICTaBICHUI TIPOEKT 3aKOHY,
SIKHH TIepeioauae 000B’SI3KOBE JIIICH3YBAHHS TaKOro BUY JisUTbHOCTI [4, ¢. 236-237].

IikaBuM BHIAE€THCA TOW (DaKT, 10, HE AWBITYNCH HA BiJCYTHICTH HOPMAaTHUBHOI perjaMeHTallil peecTpartii
MPUBATHUX OXOPOHHUX OpraHizamiii a0o /IeTEeKTHBIB, BIANOBIHI areHTCTBA BHKOHYIOTh OKpeMi «crenuidHi»
3aBJIaHHs, SKi JUIs IPaBOOXOPOHHKX OPraHiB 3a00pOHEHI Ta BBaXKAIOTHCS HE3aKOHHUMHU:

— po3po0OKa 3axoiB Oe3reKkn 3a KOHTPAKTaMH 3 YPSIOBUMHU OpraHaMu;

— BEICHHS NIEPETOBOPIB 3 TEPOPUCTAMHU, IO 3aXOIHIH 3aPyUHHKIB;

— BUKOHAHHS 3aBJIaHb KJIIEHTIB MIOA0 CIIOCTEPEKCHHS 32 TXHIMH OJIM3bKUMHU POJIUUAMU;

— BUSABJICHHS (DAKTOPIB MOAPYKHBOT 3pajIv;

— YCTaHOBJICHHsT (hiHAHCOBOTO CTAHOBHIIIA 1 KPEIUTOCTIPOMOXKHOCTI MalOyTHIX mapTHepiB 1o Oisuecy [5, ¢. 76-77].

Illomo kpain €Bpornericekoro Coro3y, TOo Tpeba 3a3HAYUTH, M0 B aJAMIHICTPATUBHIA IisTIBHOCTI MOl
KpaiH JaHOTO CIIBTOBAPUCTBA HAYKOBIII BUAIISIOTH TaKi TEHIEHIIIT.

ITo-nepiue, y nepxapax-aieHax €sponeiicbkoro Coro3y npodeciiiHi OXOpOHHI CTPYKTYPH 3HAXOISATHCS IiJ
MWIBHAM aJIMiHICTPAaTUBHUM Jep>kaBHUM KoHTposieM. Hampukian, y Pecry6mini [lonbina, 1o 000B’a3KiB momiiii,
3rigHo 3 3akoHoM «IIpo mouititoy, npuitHATUM 6 KBiTHS 1990 poKy, BXOAWTH KOHTPOJIb MYHIITUITAIBHOT i MiCHKOT
OXOPOHH, a TAKOXX MPUBATHUX OXOPOHHHUX areHTCTB [6].

[To-npyre, 0HOYACHO BUKOHABYA BJajia MPOIOHYE iM MUPOKHUN CIIEKTpP COLIAIBHOTO Iiajiory, 0 BUKOHYE
BOXIIUBY POJIb y 3a0e3neueHHi (yHKIIOHYBaHHS MTPUBATHUX OXOPOHHUX CTPYKTYp. 3okpeMa, y ®PH 3aznauene
odimiiHO odopMIeHO y BHIUIAI aaMmiHicTpaTuBHOTO aoroopy Mik MBC ®PH i acomiamisMu npuBaTHHX
OXOPOHHHX CTPYKTYp «/lekmapamis mpo NpWHIMIHM B3a€EMOJiI MDK IOJIIIEI0 1 NPUBATHUMH OXOPOHHUMH
MiAIPUEMCTBAMIUY», B SIKiH 3a3HAYAETHCS, IO 3a0e3MedeHHs TPOMAJICHKOI OE3MeKd 1 MOpAAKy € 00O0B’S3KOM
JiepkaBd ¥ 0coOnuBo mominii. Hampukmanm, i MigBUINEHHS PiBHS TpOMaJChbKol Oe3rneku B Micti bpemeni
Himenpka denepanbHa acowialisi NPUBAaTHUX OXOPOHHMX MiANMPHUEMCTB 1 mojimist micta bpemena ykmanu yromy
npo chiBpoOiTHULTBO. Lle 103BosMIIo onepaTuBHO 3a0e3MeYnTH HaaHHs iHpopMallii B MO0 3 MTUTaHb CKOEHHS
NPOTUIPAaBHUX BYMHKIB Ta BXKHTTS 3aXOJIB MOJ0 HUX. [IpM IbOMY MPaBOMOPYIIEHHS MOXYTh TMPHCIKATUCS
CHJIAMH OXOPOHHHX CTPYKTYp, ajie, SK MPaBWIIO, 1€ B3a€MHA Ipalls OXOPOHHHX MiNPHEMCTB Ta HOMiIil [2].
[Hmwmii npuknag — i3 3emiti CakcoHii: 3 METOIO 3aXHMCTy TPOMaJsH TPUBAE TiCHA CIIBIPALs M OpraHaMu MOJILii
W TpUBAaTHUMH OXOPOHHUMH KoMmmaHisisMu. DopManbHO 3a3HadeHe O(GOPMIIEHO CBOEPITHUM aJMiHICTPATHBHUM
JIOTOBOPOM Y BHIJISAII JCKJIapariii Ipo MPHUHIIMIN, MK MOJIIIEI0 1 IPUBATHUMHM OXOPOHHUMH IIiANPUEMCTBAMH,
K1 IPECTABIISIIOTh NPUBATHUI ceKTop Oe3neKu. 3a JOIOMOIOI0 IIbOTO MPUBATHUH CEKTOP OE3MEKH CKOPUTOBAHUM
NOJILI€I0 HA 3MIIHEHHS 3arajbHOrO IPAaBOMOPAIKY IONEPEKEHHST Ta NPUCIKAHHA MPaBONOPYIIEHb. Takum
yrHOM, Y ®PH npuBaTHI OXOpOHHI MiIPUEMCTBA pOOJISATH BATOMUIM BHECOK Y HalliOHaJbHY Oe3neky HiMeuunHu
[1, c. 29-30; 8, c. 213-214].

Benyun moBy nanmi mpo ®PH Bapro 3a3HauuTH, 10 B Hili IIpHBaTHa OXOpOHHA OpraHizamis mMae OyTH
3apeECTPOBaHa SIK YCTAaHOBA, 110 3aiMa€ThCS OXOPOHHOIO JIISIbHICTIO Ta BUKOHYBATH BCI TOJIOXKEHHS i MOCTAHOBH
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HOPMAaTUBHO-TIPABOBUX aKTiB, [0 CTOCYIOTHCS MOAIOHMX YCTaHOB. B CBOIO 4epry, /Ui 3aCHOBHHKA HE MOTpPiOHA
(haxoBa ocBiTa 200 BiANOBIIHUI HOCBiA po6oTH. HeoOXiqHOW yMOBOIO JjIsi YTBOPEHHS OXOPOHHOI OpraHisaliii €
HAsBHICTh MIHIMAJILHOTO KaIliTaly B IT’ITAECAT TUCSAY €Bpo. J{iIst BIAKPUTTSA MPUBATHOI Ci1y»0u Oe3rnexu (I 1um
MIOHATTSAM PO3YMIIOTh TAaKOK 3aBOJICHKI MIAPO3UTH OXOPOHU i CIieliaibHi MiAPO3AUIH i3 3a0e3neueHHs (i3uIHOT
0e3meKu KIIEHTIB) 1 HA YKIIaJIEeHHs MPUBATHUM OXOPOHHUM HiAMPUEMCTBOM KOHTPAKTY 3 OyIb-IKUM 3aMOBHUKOM
(BimOMCTBOM, MiAMPHEMCTBOM, (PipMOI0), BIAMOBIAHO 10 (emeparbHOr0 3aKOHY PO MPHUBATHI IMiIIMPHEMCTBA,
HEOOXIHO MaTH CIIeLiaabHUM T03Bia BIagu [5, c. 77].

Jo 1mporo x BapTo JOJaTH, IO B OTPHMaHHI TaKOro JO3BOJY MOXKe OyTH BiIMOBICHO, SIKIO NpPUBAaTHA
ciyx0a He 3a0e3meduye HaJIeKHOTO PiBHS Oe3mekn ado He Mae I [BOTO IOCTaTHIX mpodeciiHux, (iHAHCOBHX,
TEXHIYHUX Ta IHIMX MOXJuBocTed. KoHKpeTHi kpurepii «HamiifHOCTI Oe3mekw» BHKIAICHI y BiAIOBITHUX
MOCTaHOBAX 1 TUPEKTHBAX (peepalbHUX 3EMEIb.

Takosx BapTo 3a3Ha4nTH, MmO Y HiMeuunHi Hepep kaBHI MPABOOXOPOHHI Cy0’ €KTH MOAUISIOTHCS Ha:

1) arenTcTBa, MO HAMAIOTh MPUBATHUM (ipmMam (O0aHKaM) Ta Aep>KaBHUM YCTaHOBaM JIETEKTHBHO-OXOpPOHHI
nociyru 3 3abesnedeHHst Oe3neku OyaiBedb, 00’€KTIB Ta 0Ci0, O MiAMATAIOTH (PI3MUYHOMY 3aXHCTY Ta iHIIUM
BUIaM OXOPOHH;

2) miApO3ALTH BHYTPINTHROI OXOPOHH, IO CTBOPIOIOTHECS CAMHMH HMPUBATHUMH IMiANPUEMCTBAMH, dipMaMu
Ta OKPEMHUMH, B OCHOBHOMY, BEJIMKUMHU KPEAUTHO-(DiHAHCOBUMH OpraHizaiismu [2, €.37-38].

Y ®panmii me 3 1942 poky (3 BiINOBIAHMMH 3MIHAMU ¥ JIONOBHEHHSMH) i€ 3aKOH, IO PETYIIIOE
3MiMCHEHHS JiSUTBHOCTI NIPUBAaTHUX JOCHITHUKIB (opraHizamiii) Big 28 BepecHs 1942 poky Ne 891. 3aznauenwmii
3aKkoH BU3HAYa€ KpHUTEpii, SKMM Ma€ BiANOBINATH KaHIUAAT Ha PoOOTy. 30Kpema, KaHAHJAT HE MOXKE MaTH
CYIUMOCTI Yy 3B’SI3Ky 3 TOPYIICHHSIM KPUMIHAJIHHOIO 3aKOHOJABCTBA, CEPHO3HUX aIMIHICTPATUBHHUX 1
JMCUHIUTIHAPHUX CTSATHEHb, HE MOBUHEH nepeOyBaTH mia HarisgoM [9]. BracHukamu 1HMX pO3IIYKOBHX OHOPO
MOXYTh OyTH 0cobu, siki € rpomaastaamMu OpaHilii a00 MarOTh TPOMAJITHCTBO KpaiH €BpOCOI03Yy.

HeTunoBoro BUIAETHCS KOMIICTSHIIIS IPUBATHHUX JCTEKTUBIB. Tak, 10 KOMIETEHIIIT TPUBATHUX JCTCKTHBIB Y
Opanuii HanexaTs:

— IPOMUCIIOBHH MITTIOHAXK;

— 3aXWCT MANPUEMCTB BiJl HETOOPOCOBICHUX KOHKYPEHTIB;

— 3a0e3meveHHs Oe3neKkn y OaHKiBChbKil AisIIbHOCTI;

— 3abe3nedeHHs Oe3MeKH KIT€EHTIB [5, ¢. 75].

BigmosigHo o 3akony ®panrtii Bix 23 rpyaas 1980 poky Ne 50-1058 (3akoH, 1110 BHOCHTH 3MiHH A0 3aKOHY, III0
peryioe  3miCHeHHs! AisUTbHOCTI MPUBATHUX JIOCTIAHMKIB (OpraHizamii) Big 28 BepecHs 1942 poky Ne 891), Oynb-sike
TIOpYILIEHHsT 3raJIaHuX BHINE TOJIoKeHb 3akoHy Ne 891 mepenOavae mokapaHHs y BHIVISI TIOPEMHOTO YB’S3HEHHS
TEPMIHOM BiJl OJTHOTO JIO TPHOX POKIB 1 ITpadoM BiJ miecT 10 copoka trcsd Opankis [10].

VY Benbrii 03BN Ha MpaBo 3aiHATTS NPHBATHOIO OXOPOHHOI MISUTBHICTIO BUAAETbcs MiHiCTEpCTBOM
BHYTPILIIHIX CIIpaB 1 MPOJOBKYEThCS KOXHI I SITh POKIB B aHAIOTIYHOMY TIOPSJKY 3a BH3HaueHy riaty. CBO€EO
yeproto, MiHicTEpCTBO BHYTPIIIHIX CHpaB MOXKE BiZIMOBHUTH y BUAAYl NO3BOIY, SKILIO MPETEHAECHT HA YTBOPEHHS
MPUBATHOTO OXOPOHHOTO TMiANPHEMCTBA Ma€ CYIUMICTh — OyB 3aCy/DKEHHI Ha TepMiH OULTBII HiXK HA MiBPOKY.
JocuTh 1iKaBOIO BUAAETHCS HOPMA, 3TIIHO KO KOJNHIIHI CIIBPOOITHUKHM TOMILii, )KaHAapMepii 1 cCrenciyxo
MOXYTh TPAIIOBATH SK MPUBATHI JETEKTUBU HE PaHille, HiXK 4Yepe3 I’ SITh POKIB ITICISA 3BUTBHEHHS 3i CITYKOM.
3BiTH PO BUKOHAHY POOOTY, IO HAJAIOTHCS KII€HTaM, MAIOTh BiJNOBIAATH BU3HAYEHUM KPHUTEPIAM 1 MOXYTb
OyTH TepeBipeHi KOMIIETCHTHHUM OpraHoM. Y pa3l MOpYIIeHHsS BCTaHOBICHHX HOPM NPUBATHUH JIETCKTHB
1030aBIIAETHCS JIIICH311, @ TAKOXK MPUTATAETHCS 10 KPUMIHAJIBHOI BiJOBIAIILHOCTI Y BUIJISAI 11030aBJICHHS BOJII
TEpMIHOM J10 miecTH MicsliB. Kpim toro, y benbrii 3a00poHeHo Oynb-Ky NETEKTUBHY AiSUTBHICTH, IO 3arPOXKye
rpoMajcbKoMy HopsiAKy abo nepxaBHiid Oesmewi kpaiHd. sl KOHTPOJIO 32 JisUTBHICTIO MPUBAaTHUX OXOPOHHUX
HiANPUEMCTB 1 BXKMBAHHS aJIeKBAaTHUX 3aX0JiB y pa3i motpedu B benbrii ctBopeHuii crneniansHuii opras [2, c. 39;
11, c. 131].

HixkaBum Bunmaerbesi pocsin I'pysii. Tak, 3akonom I'pysii «llpo mpuBaTHY OXOpPOHHY HisIBHICTBY BiA
21.11.2008 Ne 536 Bu3HadyeHO Oe3mOcCepeHE MOHATTS OXOPOHH, Iijl SKOK 3aKOHOJABEIh PO3YMIi€ CYKYITHICTb
3aX0/liB, CIPSIMOBAaHUX Ha BUSBJICHHS Ta yCYHEHHS MOXKJIMBOI HeOE3MEKH MOCsTaHHs Ha 00'€KT, 110 OXOPOHSETHCS.
B cBoro yepry, BumieBkazanuii 3akoH € IpoiIbHAM Yy JOCTiIKYBaHii chepi Ta BU3HAYAE:

1) opranizamiiiHi i MpaBoBi MiZICTaBU 3/1IHCHEHHS MPUBATHOI OXOPOHHOT JiSUTBHOCTI;

2) TOpSANOK 1 YMOBM JIIIEH3yBaHHS TPHBATHOI OXOPOHHOI JiSUTBHOCTI, & TaKOX IIOBIJIOMJICHHS,
nepeadaueHoro nuM 3aKOHOM;

3) npaBa i 000B'I3KM IPUBATHOT OXOPOHHOI OpraHi3aii i OXOpPOHIIiB;

4) NOTOBIpHI BI/IHOCHHY Mi)K 3aMOBHHUKOM 1 IPUBATHOI OXOPOHHOI OpraHi3alli€ro;

5) ¢opmu 3a1liCHEHHSI KOHTPOJTIO 32 TPUBATHOI OXOPOHHOT IiSUTBHICTIO;

6) mpaBuia 3acToCcyBaHH: 30poi 1 creniaabHUX 3ac001B; MipH BiANOBIAAJIBLHOCTI.

[Tpu 1boMy HEOOX1THO 3a3HAYUTH, IIO JIisl IEOTO 3aKOHY HE TOIIHPIOETHCS:
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1) HAa OXOpOHHY [iSUIbHICTB, 3IIMCHIOBaHY JAEpP)KaBHHUMHU OpraHamMu Ta/ab0 IOpUAWYHUMH 0CO0aMu
myOJIIYHOTO TIpaBa, sKi MIF0OTh B cdepi X yrmpaBIliHHS;

2) Ha OXOpPOHy peuel, ski mepeOyBarOTh y BIACHOCTI, BOJIOAIHHI ab0 KOpHCTyBaHHI (i3muHUX abo
IOpUINYHUX 0ci0, abo OKpeMHX 3axojiB, Oe3MOocepelHbO 3AIMCHIOBAaHMX 3a3HaueHHMMHU (i3MYHMMHU Ta/abo
IOpUANYHUME OcoOamu [12].

Y PecmyOmini binopycs oxoponnHa nisuipHICTE Bu3HaueHa Jlexkperom Ilpesmpenta PecmyOmixku bimopychk
«[Ipo 3axoau mox0 BAOCKOHANECHHS OXOPOHHOI HisuibHOCTI B PecmyOmini binopyce» Bix 23 rpyans 1998 p Ne 24
ta Yka3zom [Ipesunenta PecryOmiku bBimopyck «llpo 3axoam 11040 BIOCKOHAJICHHS OXOPOHHOI MisJIbHOCTI B
PecniyOnini Binmopycey Big 25.10.2007 Ne 534.

3okpema, y Jekpeti Ilpesnaenta PecnyOmiku binopycs «lIpo 3axomm momo BIOCKOHAJIEHHS OXOPOHHOT
nisutbHOCTi B PecmyOmimi binmopyce» Bim 23 rpyans 1998 p Ne 24 mig oXOpOHHOIO AisTIBHICTIO PO3YMI€THCS
OXOpOHA BiJl MPOTUIIPABHHUX TOCSATaHb (Gi3WYHUX 0ci0, 00'exTiB (MaiiHA) POpUANYHUX 1 (Pi3UIHHUX OCid, B TOMY
YHUCIII BaHTAXIB, M0 TMEPEMIIIYIOTHCS TPAHCTIOPTOM, a TaKOX MPOEKTYBaHHS, MOHTaXX, HAJTArO/LKEHHS, TEXHIUHE
oOcyroByBaHHsI 3ac00iB 1 cucteM oxoponu [13].

Kpim Toro, BwWIeHa3BaHi HOPMAaTHBHO-TIPaBOBI aKTH TaKO)X BU3HAUYAIOTh TMEpeNiK CyO’€KTiB,
YIOBHOB2)XEHUX 3A1MCHIOBATH OXOpPOHHY AisutbHICTH. Tak, Cmyxx0a Oe3meku [Ipesunenrta PecnyOumiku bimopycs,
MiHicTepcTBO BHYTpIIIHIX crpaB, MinictepcTBo oboporn, Komiter mepykaBHoi Oesmekw, JlepkaBHHIA KOMITET
NPUKOPJOHHHUX BIMCBHK, MiAJETl iM IOpUANYHI 0COOM MAlOTh MPaBO B MeXKaxX CBOEI KOMIETEHIl 3ifiCHIOBATH
OXOpPOHHY IisUTBHICTH, B TOMY YHCIi 03 cremiadbHHX IO03BOJIB (JTiIEH3ii) BUKOHYBaTH poOOTH (HagaBaTH
MOCITYTH), CKIJIAJOBI JIIIIEH30BaHy JisSUThHICTD 13 3a0e3nedeHHs Oe3nekn IpuAndHuX i Qi3ndaux ocib. B Toit xe
yac, Jiep>KaBHI OpraHu, IOpUANYHI 0COOM He3aJe:KHO BiJl (OpM BIAacHOCTI, sIKi HE BKa3aHi BHIIE, MAlOTh HPaBO
3ailicHIOBaTH B cepi OXOpOHHOI MisSUTBHOCTI OXOPOHY CBOiX INTATHUX IPAaliBHUKIB, OXOPOHY HAJEKHUX UM
opranaM, IOpUAWYHUM oco0aM o00'ekTiB (MaifHa), TPOEKTYBaHHS, MOHTaX, HAJArO/UKCHHSA, TEXHIUHE
00CITyroByBaHHs 3aC00IB 1 CHCTEM OXOPOHHM (32 BUHATKOM KOIITIB OXOPOHH iHIWBIAYyaTbHOTO KOPHCTYBAaHHS) Ha
MIiZICTaBi CHelialbHUX JO3BOJIB (JIiIEH3iH) Ha MisUIBHICTD MI0/10 3a0e3rneucHHs Oe3leKn PUANYHUX 1 (Pi3UdIHUX
0ci0, a TakoX 3/IMCHIOBATH MTPOSKTYBaHHs, MOHTaX, HAArO/KEHHS, TEXHIYHE OOCIyTOBYBAaHHS 3aC00IB OXOPOHH
IHIWBIAyanpHOTO KOpUCTyBaHHS [13].

Va3 [Ipesunenra Pecnyoniku Binopychk «I1po 3axou 111010 BIOCKOHATICHHS OXOPOHHOI AisUTLHOCTI B PecmyOmirm
Binopyce» Bix 25.10.2007 Ne 534 metamizye oxpemi nonoxensst Jexpery Bix 23 rpyans 1998 p Ne 24 ta MicTuTh HOpMY
Tpo 3a00pOHY HaJaHHS TIOCIYT 3 OXOPOHU (i3HMIHUX 0ci0, 00'€kTiB (MaitHa) FOpUIMYHNX 1 Pi3UIHHX 0ci0, TPOMaICEKOTO
HOPSIKY FOPHIMYHUME 0COOAMH, HE YIIOBHOBKCHUMH Ha T€ 3aKOHOIABYMMH aKTam [14].

TakuM YMHOM, HA OCHOBI BUKJIAJICHOT'O MOXHA 3pOOUTH HACTYITHI BUCHOBKH.

Y GinbIIOCTI KpaiH CBITY OXOPOHHA AiSUIBHICTE, SIK 1 B YKpaiHi, HOAUIAETHCSA HA IPUBATHY, OAHI€I0 3 (opm
SKOT € IIETCKTUBHA, Ta IPABOOXOPOHHY MisUIbHICTB, SIKa 3A1HCHIOETHCS CIIEIialIbHO YIIOBHOBaKCHUMH Cy0’ €KTaMH.

3akoHOaBelb 0araThOX iHO3EMHHUX KpaiH perjIaMeHTye 3iiCHEHHsT OXOPOHHOI JISUTBHOCTI MPUBATHOTO Ta
MyOIYHOTO CEKTOpIB IIISXOM iX MOALTY HAa OKpeMi HOPMATHUBHO-TIPABOBI aKTH, IIO € I[IIKOM JIOTIYHHM, aJlkKe
crerdika Ta OCOOIWBOCTI KOXKHOTO 3 BHIIB OXOPOHHOI MiSUTBHOCTI JIOCHTH BiIPI3HSIOTBECA 3a (opMaMu
peamizariii, cy0’ekTaMu 3IIHCHEHHS Ta KOHTPOJBHUMHU 33 TaKOK MisUIBHICTH 3axogaMu. SIK Moka3ye CBITOBUI
JIOCBiJl, HOpPMAaTHBHO-TIPABOBE PETYIIIOBAHHS, @, BIAMOBIIHO, W aIMiHICTPaTUBHO-TIPABOBE, MIPUBATHOI OXOPOHHOI
JiSUTBHOCTI B OKPEMHUX KpaiHax € Ha JOCUTh HU3bKOMY piBHi. 30KpeMa, Ha ChOTOJHILIHIN 1eHb ICHYIOTh KpaiHH, B
SIKMX 3a3Ha4yeHa JisUTbHICTh y3araji He BPery/ibOBaHa.

B Toii e yac, BITYM3HSHI HAYKOBII Y CBOIX JOCJI/PKSHHSX JICBOBY YaCTKy YBard MPUALISIOTH aJMIHICTPATUBHO-
NPaBOBOMY PETYJIIOBAHHS CaMe TIPUBATHOI OXOPOHHOI AISUTHHOCTI, 3THIIIAI0YH 11032 YBAT OO Ty O vHY.

Hacamkinels, HEOOXiTHO TaKOX 3a3HAYUTH HA KpaiHaX, B SKUX HAa 3aKOHOJABYOMY PiBHI 3IHCHEHO YiTKHIi
po3mo/Iiii 000B’SI3KIB MK JICP)KaBHUMH OpPraHaMH, O MOBHOBaXKCHb SKHUX HAJICKHUTh 3JIHCHEHHS OXOPOHHOI
JOiSUTBHOCTI Ta NPHUBATHUMK OpraHizallisiMM B €IWHOMY HOPMAaTHBHO-TIPAaBOBOMY akTi. Y CBOIO depry, Ha
CHOTOZHILIHIA JAeHb B YKpaiHi BiACYTHIH MOAIOHMI HOPMATUBHO-TIPABOBHH aKT, 10 B MOAAJBIIOMY MOKJIHBO
BUOKPEMHUTH SK OJIMH 13 HANpPSMIB YJOCKOHAJCHHS aJMiHICTPATHBHO-IIPABOBOTO PETYIIOBAHHS OXOPOHHOI
JUSUTBHOCTI B KOHTEKCTI YpaxyBaHHsI IO3UTHBHOTO 3apyO0i’KHOTO JOCBILY.
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OT1aesbHBIE ACIEKTHI AIMUHICTPATHBHO-TIPABOBOI0 peryJupoBanus B cdepe
NMPeI0CTABJICHUS OXPAHHBIX YCJIYT B 32apy0e:KHBIX CTPaHAX

KoctsikoB Urop AnaroabeBuy, e-mail: aav2005@ukr.net,
Cowuckarens HayuHo-#cciIeBaTeILCKOr0 HHCTUTYTA MyOIMYHOTO mpaBa, T. Kues, Ykpaunna

AnHoTanusi. CTaThsi MOCBSLIEHA HCCIENIOBAHUIO OTIENbHBIX ACIEKTOB aJIMHUHHUCTPATUBHO-IIPABOBOIO
peryupoBaHus B cepe npeaocTaBiIeHHs OXPaHHBIX YCIYT B 3apyOEKHBIX CTpaHaX. PacCMOTpPEeH OIBIT TaKUx
crpan kak CIIA, Benmukobputanus, @panrmmus, [lonpma, I'epmanns, bensrus, ['py3us n Pecy6nmka benapycs.
OnpenerneHo, 4To B OOJNBIIMHCTBE CTPaH MUPA OXPaHHAs JACATEIHHOCTH JIEIHUTCS Ha YACTHYIO, OJHOU u3 (hopM
KOTOPOM SIBJISIETCS NIETEKTUBHAs U IPABOOXPAHUTEIBHYIO JEATEIbHOCTb, OCYLIECTBISIEMYIO CIIELIMAIBHO
YIIOJITHOMOYCHHBIMHU CyOBbekTaMu. OTMEUEHO, UTO 3aKOHOIATEh MHOTHX 3apyOeKHBIX CTpaH PEriiaMeHTHUPYET
OCYITICCTBJICHHE OXPAaHHOW JIEATEIHPHOCTH YAaCTHOTO W ITyOJWYHOTO CEKTOPOB IyTEM WX paslIeicHus Ha
OTIENbHBIE HOPMATUBHO-NPaBOBbIe akThl. CAeNaH BBIBOJ, YTO HOPMATHUBHO-NPABOBOE PETyIUpPOBaHUE, a,
COOTBETCTBEHHO, W aJMHUHHCTPATUBHO-TIPABOBOE, YACTHOW OXpPaHHOW ICSATEIILHOCTH B OTAETHHBIX CTpaHax
HaxXOJIUTCS HA JOCTATOYHO HU3KOM ypOBHE.

KiaroueBble cioBa: OXpaHa, OXpaHHad [ACATCIIbBHOCTb, aJIMHWHHCTPATUBHO-IIPABOBOC PCEryJIMPOBAHUC,
33py6e)KHI)II\/’I OIIBIT, ICTCKTHUBbI, HCIrOCYAapCTBCHHBIC OXPaHHbIC OpraHu3alun, 4yaCTHasd OXpaHHas JACATCIIbHOCTD,
IIPaBOOXPaHUTCIIbHAA ACATCIbHOCTD.
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Abstract. The article examines the legal status of courts of appeal within the administrative judicia process,
analyzes the content of the concept of "legal status'. Considering different concepts, the components of this
category are analyzed. Attention is drawn to the general components of the content of the courts of appeal: the
link of the judicial system; additiona procedure for appealing court decisions of the courts of first instance;
guarantee of the right to appeal against court decisions and others. The lack of unity in understanding the concept,
structure and content of the category "legal status' is noted. The author's definition of "legal status of courts of
appeal" is given.

Keywords: legal status, administrative and legal status, court of appeal, administrative court.

AxmyanvHicms. B miepion TOKOpIHHUX 3MiH B CHUCTEMi MPaBOCY/JS IPOBiHE Miclle B CYIOBOI CHCTEMI
HAJKUTH anemsaiiianM cynaM. Lli cyau BHCTymaroTh HEOOXITHOK CyHOBOIO JIAHKOIO TIO OCKapKEHHI pillleHb
cyaniB mepmoi iHcraHmii. Lle He mpocTo yacTWHA CyIOBOI CHCTEMH, a JOAATKOBAa IHCTHTYILS 3aXHCTy MpaB,
cBOOOJ 1 3aKOHHHX iHTepeciB 0ci0 y myOIiuyHO-TIPAaBOBHX CIOpax 3 Cy0 €KTaMH BIaJHUX MMOBHOBAKEHb, Ta
JIOJTATKOBA TapaHTis 3a0e3MeveHHs peami3allii 3axHcTy iHTepeciB oci0, SKIIO Iie Ha piBHI Mepuriil iHCTaHIii
aIMiHICTPAaTHBHOTO CYJOYMHCTBA 3pOOUTH HE BIAJOCh. | X0ua, KaTeropisi «IpaBOBHIA CTaTyC» HIMPOKO BKUBAHA Yy
HAIllOHAJIbHOMY TIpaBi, aje MOHSATTA He 3aKpilUICHO Ha 3aKOHOJAaBUOMY piBHI, IO YCKJIAIHIOE PO3YMiHHS ii
cyTHOCTi. B Toil xe wac, (eHOMEH MPaBOBOTO CTaTyCy CIpPHSAE IOPUINYHIA BU3HAYEHOCTI MPABOBITHOCHH Ta
COIIaTbHUX TMPOIECiB. 3BICHO, BiJ YITKOCTI PO3YMIHHS TIPaBOBOTO CTATyCy CYMiB ameNsAiiHOi iHCTaHIii
3aJIKUTh JIIEBICTH ameNsliiHOT IJAHKH [TPaBOCYIs.

Cman Odocnioncenns. TIOHATTS «TpaBOBUH CTaTyc» JOCHTH IIMPOKO BUKOPHUCTOBYETHCSA B IOPUAMYHIN HayLli, i
TOMy, 3’SICyBaHHIO CYTHICHOIO 3MICTy, 3HAaU€HHs NPaBOBOTO CTaryCy HPHIUISETHCS yBara HayKOBISIMH. [lo HHX
Hajekath, 3o0kpema: O.LbesmanmoBa, P. Bymsinoecwki, M. Byrtkoma, B.Imagkux, J1.O.I'opbau, M. Kapmitok,
O.1.Muxonenko, I.C. Okynesa, P.B. Omiitnuk, [1.M. Pa6inosuu, P. Putceki, T.M. lllosen, H.5. Slkumayk Ta i,

OxpeMuM NHUTAaHHSIM IIPABOBOTO CTATYCy CYAIB ameNALidHOI iHCTaHLil, SIK Cy0’€KTa aaMiHiICTPATHBHOT'O
mpolecy, JOoCHiKyBaiocss HaykoBigsiMu: B.B. ABep’sHoBum, K.A. baGenko, O.B.bauynum, B.M. Bessenko,
B.B. T'aaynsko, lO.B. I'pupmacoBum, LI JlitkeBuuem, A.A. IBanumrykom, FO.A. Koportkux, C.B.KiBayioswm,
P.O. Kykypymsom, C.O. Kopoemom, A.O. Heyrognikosum, C.®D. Ckakyn, [.C. [lonskoBum Ta iHmummu. Xoua,
HEOOXiHO 3a3HaYMTH, 110 JJaHE MUTAHHS MOTPe0ye MEePEOCMUCIICHHS 13 ypaxyBaHHSIM BUKIIMKIB CbOTOICHHS.

Buxnaoenuss ocnosnoco mamepiany. PedopMyBaHHS CyIOBOI CHCTEMH YKpaiHH OOYMOBIIOE PO3YMiHHS
MPaBOBOTO CTaTyCy CYJiB MEBHOI iHCTAHINi, aj/pKke IIe CIpHUsE€ MOKpAIeHHIO (YHKI[IOHYBaHHS BCi€l cUCTeMH
npaBocyns. Po3yMiHHS CyTHOCTI KaTeropii «1ipaBoBHii cTaTyc» 103BOJIsIE BUBECTH CYIOBY CHCTEMY YKpaiHH Ha
SIKICHO HOBMIA PIBEHb 3@ PaXyHOK TOT'O, I110: BU3HAYAIOTHCSA 3aBJaHHs KOXHOI CyJIOBOI JIAaHKH ITiJT Yac 3iHCHCHHS
NpaBOCY//Isl; BHSBISIIOTHCS HETAaTHBHI Ta MO3MUTHBHI MOMEHTH Y 3aKOHO/IaBUYOMY PETYJIFOBaHHI AISUTBHOCTI CY/IiB,
110, y CBOIO YepTy, CIpHs€E MiABUIICHH] PiBHS 3aXHCTy MpaB Ta OXOPOHIOBAHUX 3aKOHOM iHTepeciB ocib y cepi
BUPILICHHS IMyOJIiYHO-TIPABOBUX CIIOPiB; TPOTHO3YBATH Ta HANPABISTH PO3BUTOK KOXKHOI CY/IOBOI JIAHKH 32

P.B. Omiiiauk, Haronomye, o NpaBOBUH CTAaTYC € «OIHIEI0 13 HEHTPAJbHUX B TEOPii Aep)KaBH i mpaBa Ta
ycix 0e3 BUHATKY Tajy3eBUX IOPUAWYHHAX HayKaX, 10 OOYMOBIIOETHCS CKJIAIHICTIO Ta 0araTO3HAYHICTIO IIHOTO
ropuauaHOoro sBuma» [1, ¢. 36], 3 omHoro OOKy, a, 3 IHIIOTO OOKYy, THM, IO CKJIAJOBa «CTATyC» «BHU3HAYAE
CTaHOBHIIIE, TIOJIOXKEHHSI BiJIOBIIHOTO Cy0’€KTa y COLIAJBHIN CUCTEMI, 110 BUPAXKAETHCS, 3/1€01IBIIONO Y MpaBax
Ta 000B’sI3KaX; a eIEMEHT «IIPaBOBUI» TOBOPUTH HaM PO T€, IO L paBa Ta 000B’SI3KU MICTATHCS Y BiIAMOBITHUX
HOPMATUBHMX aKTaX, TOOTO OTPUMAJIH 3aKPIIUICHHS Yy HOpMax mpasa» [2, c. 32].

IIpaBoBa mpuposa (GEHOMEHY «IIPABOBHM CTATyC» CKJaJHAa Ta HEOJHO3HAYHA 1,TOMY ICHYIOTh pPI3HHU
KOHLENTYaJIbHI MiX0IU 10 PO3yMiHHS LILOTO IPABOBOT'0 SBUIIIA.
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B.b. ABep’siHOB 3a3HauaB, 0 TpeOa PO3PI3HATH MPABOBUHN CTATyC Yy MIMPOKOMY PO3YMiHHI Ta MpaBOBUI
CTaTyC y BYy3bKOMY PO3yMiHHI (CIiBBIIHOIICHHS IUTOro Ta 9acTuHH) [3, ¢.156—162]. Tak, komnereHis (mpasa i
000B’sI3KH) € TOJOBHOIO CKJIQJIOBOIO 3MICTy IMPAaBOBOTO CTAaTyCy KOXKHOTO OpraHy, siKa IOIOBHIOETHCS TaKUMHU
BOKIMBUMHU €JIeMEHTaMH, SK: 3aBAaHHS, (QYHKIil, XapakTep B3a€MO3B’s3KiB 3 IHIIMMHU OpraHamMu (K IO
«BEPTUKaJi», TaK 1 MO «TOPU3OHTAN»), MicLe B i€papXidHili CTPYKTypi OpraHiB BHKOHAaBYOi BIaaH, HMOPSIOK
BUpIIIEHHS] YCTAaHOBYMX 1 KaapoBWX muTanb Tomio [3, ¢.247]. 10.C. llemmrydenko, H.M. IlapxomeHKo, Tex
3a3Ha4YalTh, IO MPAaBOBHH CTaTyC IOPUAMYHHUX OCIO BH3HAYAETHCS UYepe3 IX KOMIIETEHI o, TOOTO mpaBa i
000B’s13KkM 1IMX 0OCi0 3a¢ikcoBaHi B YAHHOMY 3aKOHOJABCTBI [4, c. 44].

Ha agymky T.O. Komomoens, amMiHICTpaTHUBHO-TIPABOBUH CTAaTyC — 1€ CYKYHHICTh Cy0’€KTHBHHIX TIpaB i
000B’sI3KIB 3aKpIIDICHUX HOpPMaMH aJMIiHICTPAaTHBHOIO IIpaBa 3a IIEBHUM OpraHoM. BomHouac 000B’S3KOBOIO
O3HAKOI0 HAOyTTs Cy0’€KTOM aaMiHICTPaTUBHO-TIPABOBOTO CTaTyCy € HasSBHICTh Yy HBOTO KOHKPETHHX
CyO’€KTHBHHX TIpaB i 000B’SI3KiB, IO PEai3yIOThCS y paMKax AK a[MiHICTPAaTUBHUX MPAaBOBITHOCHH, TaK 1 1mo3a
HUMH [5, ¢.64].

B Toit xe wac, A.M. llomonska BH3HAuae, MO0 TOHSATTS NPAaBOBOIO CTaTyCcy MICTHTh Yy co0i
npaBocy0’€KTHICTh Y €IHOCTI 3 IHIIMMH NpaBaMH Ta 000B’sI3KaMHu, TOMY MOXKHa 3pOOUTH BUCHOBOK TPO CKJIa/I0BI
aJMiHICTPaTHBHO-TIPABOBOTO CTATyCy: KOMIETEHIIis, IPaBO3aCTOCYBaHHSA, IOPUINYHA BiIOBINAIBHICTE [0, c.44].

[IpaBoBa kateropisi « MPaBOBUI CTATYC » BKIIIOYA€ MOHATTS, CTPYKTYpY Ta iHIIE.

I'pyna naykoBuis (Harmpuknaa, H.B. JIe6inp, A.A. CrapoayOueB Ta iHII) TOTPUMYIOTBCS KOHIENITYalbHOT
Teopii «OIIOKOBOCTI MPaBOBOTO CTATYCY», TOOTO MPaBOBHUI CTATyC OCOOM CKJIANAETHCS 3 IEBHUX OJIOKIB.

Tak, H.B. Jlebinp 3a3Hauae, M0 CKIaTOBUMH YaCTHHAMH MPABOBOTO CTATyCy OpraHy JEpKaBH 1 MOCagy €
YOTUPU €JICMEHTH: IIJIbOBUH OJIOK; KOMIICTCHIIIS;, OpraHi3alliiHuil OJ0K; BIAMOBINAIBHICTh. Y HUILOBHHA OJIOK
BKJIFOUYCHO TaKi KaTeropii, K «MeTay, «3aBaaHHs», «pyHkuii» [7, ¢.39-40].

Tax, mipOBUH OJIOK MICTUTH y cO01 IpU3HAaYeHHsI (OCHOBHY METY) AisUTBHOCTI CYZiB aneNsmiiHo] iHCTaHIIii
y MeXax aJMiHICTPAaTHBHOTO CYJJOBOTO IIPOIIeCy, iX 3aBAaHHs Ta (QYHKIIII.

Hanpuknazn, cyau anensimiiHoi iHCTaHIIlI BUKOHYIOTH 0Oarato 3aBlIaHb Ta (pyHKIiH, 10 O0OYMOBIIOIOTH iX
0co0nMBHi paBOBUii cTaTyc. [lo TakWX OCHOBHHUX 3aBIaHb MOKJIMBO BiJTHECTH:

- CTBOpPEHHS JOJATKOBOTO MPABOBOTO MEXaHI3My 3axHCTy IpaB, CBOOOJ Ta iHTepeciB s ocid Bifg
CBaBLILJIS OpraHiB MyOivHOI BiIay;

- 3abe3mneueHHs AOTpPUMaHHS OallaHCY MK MyONiYHUMH Ta MPUBATHUMHU IHTEpPECaMU IIif] 9ac BHUPIMICHHS
MyOTIYHO-TIPABOBUX CIIOPIB;

- COpHSIHHS MiABHINEHHS NOBIpH JO CUCTEMH MpPABOCYIAS 32 PaxyHOK HAJEKHOTO, HEYHEPEIKEHOrO
PO3TIIsily Ta BUPIIICHHS aIMiHICTPaTUBHO-ITYOIIYHOTO CIIOPY ;

- CIIPUSHHS TEPETIsAy CyIOBUX PIllIeHb MICIEBUX aIMiHICTPaTUBHUX CY/iB, SKi 3HAXOIATHCS Y MekKax
iXHBOT TepUTOPIATLHOT FOPUCIUKITIT, B aNIeTSAIHHOMY MOPSJIKY SIK CYJIW areNsiiHoT 1HCTaHIIii Ta 1HIIi.

CTpyKTypHO-OpTaHi3aliifHuil OJIOK aJAMiHICTPATHBHO-IPABOBOTO CTAaTyCy CY/IB aleNslidHol iHCTaHIil
BKITIOUAE J[BA CIEMEHTH: a) CTPYKTYpHUIl; 0) opraHizaiiiHuii.

CrpyKkTypHUIl OJIOK aJMiHICTPaTHBHO-TIPAaBOBOTO CTaTyCy CYyHiB ameisuiiHOi 1HCTaHLii BKIIOYAE -
CTPYKTYpy CHUCTEMH JaHOI iHCTaHIlii, CXeMy OpraHi3alliifHOTO MiAMOPSAAKYBAaHHS Ta PO3MOALT (DYHKIIOHATBHUX
MOBHOBAXKEHb Ta T.II.

Hamnpukinan, BpaxoBytoun cratti 23, 292 KACY([8], cucrema cyaiB anensiifiHoi iHCTaHIIii BKIIOYA€E TaKi
CKJIaJIOBI SIK:

- AnensiiiiHi aJMIHICTPaTUBHI Cy/AH, SKi TNEpersIal0Th CYJOBI PIllIEHHS MICIIEBHX aJMiHICTPAaTHBHHX
CyniB (MICHEBUX 3arajbHUAX CYHIB SK aaMiHICTpaTHBHHX CYJiB Ta OKPYXHHX aJIMIHICTPaTUBHUX CY.iB), SIKi
3HAXOAATHCS Y MeXaxX IXHbOI TepUTOpiajbHOI IOPUCIOUKLII, B aNeNALiMHOMY MOPAAKY SK CYIOM amensuiiHoi
iHcTaHmii. CucreMa anensIifHMX aJMIHICTPaTUBHUX CY/IB BU3HaueHa Yka3oMm [lIpesuzeHra YkpaiHu Bix
29.12.2017 p. Ne 455/2017 « Ilpo nikBigawito anessuiiHUX aJAMiHICTPATHBHUX CYIiB T4 YTBOPEHHS anesiiiHuX
aJIMiHICTPAaTUBHUX CYZIB B aleNSIHHNUX OKpyrax» [9].

- Bepxosumii Cyn ( y Bunankax, BusHadeHnx KACY), sknil meperssigac B anessiitHOMy MOPSIIKY, SK CYA
aneJAiiHOl IHCTAHIII1, CyIOBI PINICHHS aneIALIHHOrO aaMIHICTPATUBHOIO CYIY.

- Bemuka Ilanmara BepxoBrHoro Cyny (y Bumankax, BuzHaueHnx KACY) mepernsigae B amnessiuiiiHOMY
TOPSIZIKY, SIK CYJI alessiiiHOl 1HCTaHINii, Cy/IOBI PIllIeHHs Y clipaBax, po3rsiHyTHX BepxoBHuM CynioM sk cyioM
MEPIIOT IHCTAHIIIT,

ToMy, He MOXIMBO OJHO3HAYHO Ka3aTH MPO 3MICT, MOHATTS IMPAaBOBOIO CTATyCy CyAy amnessuiidHol
iHcTaHmii. HeoOximHo poOuTH TO3HaueHHS HAa ATENALidHI aAMiHICTpaTWBHI cyau, abo BepxoBauit Cyx (y
Bumnazkax, usHauenux KACY), a6o Bemuka Ianata Bepxosroro Cyny ( y Bumazakax, usHauenux KACY). Ix
NPaBOBHH CTATYC SIK Cy/y anessuiiiHo1 iHcTaHuii 3BicHO, Oyae nemo He 30iraTtucs.

Are 3BICHO iX MOETHYIOTh TE€BHI CIiNbHI O3HAaKH, SKI NpUTaMaHHI anessiuiiHid iHctanuii. Hampuxman,
A.1O. KopoTkux BU3HAYMB, 110 aJMIHICTPATUBHUH CyJ € €IMHHM CIEI[laIbHAM OPraHoOM CYJIOBOi BJaju, SKHi
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3a0e3neyye KOHTPOJIb 3a MIsUTBHICTIO MyOmivHOl aaMiHiCTpamii IUISXOM 3iHCHEHHS MPaBoOCysl. 3aKOHOIABEIh
HaJlJUB aJMIHICTPaTUBHHUH CyJ IPaBOBUM CTaTyCcOM, 3aBISKH SIKOMY KOXKHUH Ma€ JOCTYI A0 CBOEYACHOTO Ta
PE3YNBTATHBHOTO 3aXKMCTY MOPYIICHUX TIpaB Ta iHTepecin [10].

Opranizauiifauii 6J0K aIMiHICTPaTUBHO-TIPABOBOTO CTATyCy CY/iB ameisLiiHOl iHCTaHIii BKIIOYae 6arato
CKJIaJJOBHX, 30KpeMa: HOPMAaTUBHUI MOPSAOK YTBOPEHHS 1 peopraHizallii [UX Oprasis, MOPSAAOK MPU3HAYCHHS Ha
mocaay Cyanl CyIiB amelsIiiHOl 1HCTaHIii, MOPAIOK peami3almii mpouenyp BHYTPIIIHBOI Ta 30BHIIIHBOI pOOOTH
TaKUX CYIB, MOPSJIOK B3aEMOJII MiXK CYJaMH i3 IHIIMMHU Cy0’ €KTaMHU BiJIOBITHUX MIPABOBITHOCHH Ta T.II.

KommiereHwiiinuii 610k aIMiHICTPaTUBHO-TIPABOIO CTATYCy CYiB alleJSIIHOT IHCTAHIIIT TEX BKIIFOYAE JBi CKJIAJIOBI:

A) TOBHOBa)KEHHS, SIKI CKJIATAIOTHCS 3 BIATIOBIIHHUX TIPaB Ta 000B’A3KiB;

b) ropucmukmiro  Takumx CymiB, TOOTO 00 €KTH, TpeAMeTH, cdeprh CYCHITbHUX BiJHOCHH, Ha SKi
MOLIMPIOIOTHCA TOBHOBAXEHHS CY/IiB alelsiiiHOI iHCTaHIIi1.

IIpaBoBUM MIiATPYHTSM FOPUCAMKII TakuX CymaiB BucTymnae Kojekc aaMiHICTPaTHBHOTO CyIOYHWHCTBA
VYkpainn, pimenns Bemmkoi [lamatu Bepxororo Cymy mo 3paskoBum cmpaBam, [locranoBu KacamiiiHoro
aaminictpatuBHoro Cynmy y ckmani  BepxoBHoro Cyny Ta T1.m.. Hanpukman, ammiHicTpaTuBHI cynu He
pO3TIIAIa0Th MO30BH a00 CKapry Ha pIllleHHs, Aii a00 Oe3MisUTbHICTh EP>KAaBHOTO BHKOHABIIA, SKIIO 3aKOHOM
nepeadaveHo iHmwmii mopsanok ix ockapxkeHHs (BCY Bix 16 muctomama 2016p. y cipasi Ne 6-93111c16); mo3oBu
JABl mpo 3000B’s3aHHS 3HECEHHA CAaMOYMHHOTO OYIOIBHUIITBA, TOBHHHI pO3TISAATACA B  MOPSAKY
aaminicTpatuBHoro cynounHcTBa (BC/BIT Ne 161/14920/16-a Big 11.04.2018); mo30B npo ckacyBaHHS pilllEeHHS
HOTapiyca Mpo Jep)KaBHY PEECTpAIlilo IMpaBa BIACHOCTI HA HEPYyXOME MaWHO, CIiJ PO3TJISINaTH 32 MpaBHIAMH
nuBiLIbHOTO cynounHcTBa (Benmmka mamata BC Bim 17 xBiTHa 2018 p. y cmpasi Ne 815/6956/15); cropu miomo
OCKap>KEHHsI /il BHKOHABIIB Yy YacTWHI CTATHEHHS BHKOHABUOTO 300py, HaJekaTh A0 aJAMiHICTpaTUBHOI
topucaukiii (BC/BIT Ne 921/16/14-1/15 Bix 06.06.2018) Ta inmi[11].

A.A. Crapoay01ieB Tak0oXX MPOTIOHYE PO3TIISLAATH MMPABOBHIA CTATyC 33 HACTYITHUMH OJIOKaMH: a) IUTHOBH;
0) cTpyKTypHO-OpraHizaiiiiauii; B) QyHKuii Ta TOBHOBaXKeHHS; T) (pYHKIIOHATBHHIA; 1) BiAMOBiAANBHICTS [ 12,
c.86]. Aje naHa KOHIICTILIS BUIVIAJAE ICIIO OOTSKIIMBOIO, BPAXOBYIOUH, IO OKPEMO BUILISIETHCS OJIOK «DYHKITIT
Ta TIOBHOB)XEHHS» 1 OKpeMo 010K «(pyHKIioHaNEHUNY. He 30BciM € 3p0o3yMiTuM HEOOXiAHICTh BUOKPEMITIOBATH
ix okpemo. B Toit e wac, Taka mapagMrmMa akIEHTY€ yBary Ha OJIOKOBIM , CKIAHIM CTPYKTypi Kareropii
«IIPaBOBHH CTATYyC».

BuxopucTtanHasa «OI0KOBOI KOHIIEMIIIT» ITiJT 9ac JOCITIKEHHS PAaBOBOTO CTATyCy JO3BOJISIE CTPYKTYPYBaTH
iH(hopMarito, mMpoaHaIi3yBaTy, BUSBUTH HETOYHOCTI Ta MPOTAJIMHHA Ta YCYHYTH IIISTXOM TPUUHATTS BiIIOBITHUX
HOpPM. Alle HEOOXiZHO PO3yMITH, IO 1€ BCE TaKW, MOJIENb IEBHOTO [TPABOBOTO CTaHY.

H.A. Slkumuyk 3a3Hadvae, 1110 MPABOBHIA CTATYC € «IIPABOBOIO KOHCTPYKIIIEID, CHOPMOBAHOO OE3M0CEepeTHBO IS
MOJIEITIOBaHHSI TIPABOBHUX MOYKITIBOCTEH Ta IMPAaBOBHX 3B'SI3KiB a0CTpaKTHOro cy0'exTa mpasay [13, c. 16].

Tomy, aHami3 HayKOBOI JIiTepaTypy Ta MEPiOANKH, JO3BOJSIE CTBEP/KYBATH, II0 HA CHOTOMHIIIHIN JIEHb cepel
BUCHUX HE ICHYE OIHO3HAYHOI TOUKH 30py 3 MPHBOY TOTO, IO CIIiJl PO3YMITH TIiJI TIOHSITTSIM «TIPABOBHI CTaTyC».

HaykoBui onHOCTaliHi B MO3MLII, IO TOHSTTS «IIPaBOBUI CTAaTyC» - 3arajbHa KaTeropis, sSKa MOJUIETbCS
Ha TEeBHI BUAW: KOHCTHTYIIHHO-TIPABOBHH, aJIMiHICTPAaTHBHO-TIPABOBHIA, IHBLIBHO-TIPABOBHN, KPHUMiHAIBHO-
NPaBOBHI Ta iHIIII CTATYCH.

O.1. becnanosa 3a3Hauae, miJx aAMiHICTPAaTUBHO-TIPABOBUM CTaTYCOM ... CJIil PO3YMITH IPaBOBE MOJI0XKEHHS
Oprany B CHCTEMI JIep>KaBHOTO YIPABIiHHS y aJMiHICTPATUBHO-TIONITUYHIA cepi, 0 BU3HAYAETHCS MUIIXOM
3aKpIUIEHHS] Y YUHHOMY a/IMiHICTPATHBHOMY 3aKOHOJABCTBI METH 1i CTBOpEHHs, 3aBJlaHb, (QYHKIIiH, peIMeTiB
BiJJaHHS, MMOBHOBAa)KCHb, TapaHTIN IisJIBHOCTI Ta BIANOBINAIBHOCTI, IO J03BOJISIE HOMY OyTH yYaCHHUKOM
aJMiHICTpaTHBHO-TIPABOBHUX BiTHOCHH[2].

Tomy, micue aaMiHICTPaTUBHO-IIPABOBOIO CTAaTyCy CYAiB ameisiliiiHol iHcTaHUii YKpaiHM y 3arajibHii
CHCTEMi iepapXiii MPaBOBUX CTATYCIB BIAIITOBXYIOUHCH BiJI TOTO, IO: TIO-TIEPIIIE, BOHU € JIEP)KaBHUM OPraHOM, T10-
Jpyre, BOHU € OpraHOM IPaBOCY[s, MIO-TPETe, MeBHa cdepa - Aep)KaBHE YNPaBIiHHA Ta 3AIHCHEHHS MIPaBOCYAIS
i1 9ac BUPIiMICHHs Ty OIiYHO-IIPaBOBUX CIIOPiB.

Hampukian, cynn anensimiifHoi iHCTaHINi - e ApyTra JIJaHKa CYJA0BOi CHCTEMH, sKa 3a0e3euye 3Mi1HCHEeHHS
NPaBOCYIS 13 ypaxXyBaHHSAM ITOCTaBJICHHUX 3aBJIaHb Ta QYHKITIH.

M.A bBosipuHueBa 3a3Hauyae, 10 TNPaBOBHM CTaryc mepen0Oadae iCHyIOWi IMOTEHLIMHO MpaBa Ta 0OOB’S3KH,
JISUTBHICTB JKe TIepe10auae akTHBHY peati3allifo HalaHUX MPaB Ta CyMIJIIHHE BUKOHAHHSI TOKJTaJICHUX 000B s13KiB [14].

VY KOHIIEHTPOBaHOMY BUIJISIIII MPABOBHH CTaTyC BiOOPaXKaEThCS y 3aKOHAX, MOJOXKEHHSX, CTaTyTax Ta
IHIINX HOPMATHBHO-TIPABOBHX aKTax PO OpPraHW, MiJINPUEMCTBA, YCTAaHOBHM Ta opranizauii. Big moBHOTH
IOPUINYHOI (ikcamii MOBHOBaKEHb JaHUX IOPUIAMYHHUX OCi0 3aJIe)KUTh ehEeKTUBHICT IXHBOI AISTIBHOCTI [4, . 44].

[likaBoro € Touka 30py O.M. CoOoBuH, SIKa CTOCYETbCS CYJAJIB, ale ii B TOBHIM Mipi MOXIJIHBO
PO3MOBCIOIUTH 1 HA Cyy aneJsAidHOT iHCTaHWii 11010 MOJITY BCiX €IEMEHTIB aAMiHICTPaTUBHO-TIPOLIECYAIEHOTO
cTaTycy CyJUli Ha 3arajibHi Ta crerianbHi [15].
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TakoX JaHa TO3ULIS KOPETIOEThCs 13 mo3uuielo M.A.BospuHIEBOi, siKa 3a3Hayae, MO0 BPaxOBYIOUH
VHIBEpCAIBHICTh TOMITYy Ha 3arajibHi Ta CHEIlialbHI CKJIAIOBi, IiJ 3araJbHAM CTaTyCOM CYIy MOXHA TaKOX
PO3yMITH ¥ Ti IpaBa Ta 000B’S3KH, SIKi CTOCYIOTHCS BCIX CYIIB, BCiX JJAHOK CYJOBO1 CUCTEMHU, i CTICIIATEHAM K
JIMIIE Ti, SIKI CTOCYIOTBCSI KOHKPETHHX JIAHOK CYI0BOI cuctemu| 14 ].

Ane HEoOXiJTHO IIi MO3UIii JOMOBHUTH Ta yIOCKOHAIUTH, IO JTO3BOJUTH OLIBII MOBHO YCBIJIOMUTH Ta
3aKPIMATH TPABOBHUI CTATYC CYiB alelsAIifHOl IHCTaHIIIT .

B apmiHiCcTpaTHBHO-TIPAaBOBOMY CTATYyCl Cy/iB aneNsiifHOl IHCTaHIIiT MOKITMBO BUOKPEMUTH TPH BKITHBI CKIIAI0BI:

A) 3arabHi 03HaKH MPABOBOT'O CTATYCY aNeJIiHHOrO Cy/Iy SIK YaCTHHH CyJOBOi CUCTEMH ( Li O3HAKHU JO3BOJISIOTH
TIOEHYIOTh  aleJIAIIHY 1HCTAHIIIO 13 IHIIMMI YaCTHHAMH TipaBocys). | xoda, 3aKOHOJJABCTBOM UITKO HE BHOKPEMITIOE
KaTeropito «3arajibHi 03HAKH MPABOBOTO CTaTyCy CyAy», ajie aHalli3 HOPM YMHHOTO 3aKOHO/IABCTBA I03BOJISIE BU3HAYNTH,
mo Koncrutynist Ykpainu ta 3akon Ykpainu «[Ipo cynoyctpiil Ta craTyc CyIiB» CTBOPIOIOTH 3aralbHE MPaBOBE
MAIPYHTS U TiSUTBHOCTI YCIX CYAIB, Y TOMY YHICHI 1 amefsmiiiHoro. lle mpuHITMIIM opraHizariii cymoBoi BiIamy Ta
3MIMCHEHHS TIpaBOCyIAs B YKpaiHi, mo (DYHKIIIOHYE Ha 3acafaX BEPXOBCHCTBA IpaBa BIATIOBITHO IO €BPOICHCHKHX
CTaH/APTIB 1 3a0e3Medye MpaBo KOKHOTO Ha CIPABEIMBHHI CY/I.

B) Oco6nuBi 03HakKH TPaBOBOTO CTATYCY, SIKi MPUTaMaHHI YCIM aIMiHICTpaTUBHHM CyJaM YCiX 1HCTaHIIH,
y TOMY YHCHi 1 CynaM amemnsiiiHoi iHcTaHIii ( HampWKIa, PO3TIIS[ CIpaB, SKi MiANaJaroTh i IOPUCAUKIIO
aJIMIHICTPATUBHUX CY/IiB; PH PO3IJISIII 1 BUPIIICHHS CIIPaBH BUKOPUCTOBYIOThCst HopMu KACY Ta T1.11.);

B) CnenianbHi 03HaKH MPaBOBOTO CTATYCY CY/iB aneNsidHO1 iHCTaHIIii.

BuBdeHHs MpaBOBOTO CTaTycy MEBHUX CYIIB ameJAMiifHOl 1HCTaHIIl (anmeNsifHuX aIMiHICTPaTUBHUX
cynis; BepxoBHoro Cymy, sk cyay amemsmiiHoi iHcTaHIii abo Bemmkoi Ilamatm BepxoBHoro Cymy, sk
amneNsIiifHOl 1HCTAaHWIT) y TUIONMHI MOETHAHHS TPhOX CKJIaJ0BUX J03BOJIMTH BHBECTH CYJOBY CHCTEMY YKpaiHH
Ha SIKICHO HOBH PiBEHb.

HeoOximHO 3a3HauMTH TI0 KaTeropis « TMPaBOBHMA CTAaTyC Cydy amnelsiiHOi IHCTAaHIID» € pPOXOBUM
MOHSATTAM SIKE BKJIIOYAE «IPAaBOBHH CTaTyC AameNsifHUX aJMIHICTpaTUBHUX CYIiB», «IpPAaBOBUH CTaTyc
Bepxosroro Cyny, sk Cyly anessLiiHOil iHCTaHLi», «paBoBuil ctaryc Benmkoi [Tanatu BepxoBroro Cyny, sik
CyIly amemsIiiHol IHCTaHIi», «IIPaBOBHU CTaTyC CYIJl AameNsIifHOrO aaMiHICTPAaTHBHOTO CYIy», «IIPaBOBHM
craryc cyani Bepxosaoro Cyny, sk cyAy ameisIiifHOl iHCTaHI», «IpaBoBUil cratyc cyani Bemukoi [lamatu
Bepxosnoro Cyay, sik Cyny anemsimiiHoi iHCTaHIIiI».

B.B. T'magkux 3a3Hadae, mo (EHOMEH TIPaBOBOTO CTAaTyCy CHpHUSE€ HOPUANYHIA BH3HAYEHOCTI
MIPABOBITHOCHH Ta COI[iaJIbHUX TPOIIECIB, CIiJl KOHCTATYyBaTH 1 Te, IO HA CHOTOJHINIHIA AEHb Cepell BUCHUX He
ICHY€ Y3TOJDKCHUX MO3WIIN 3 MPHUBOAY TOTO, IO CIiJl PO3YMITH MiJ MOHSATTAM «IIPaBOBHH CTaTyc» (K 1€ HeE
napajiokcalibHO, ane i TMOHATTS «paBOBa BWU3HAUEHICTB» MO CHOTOJHINIHIA JIeHh HE Ma€ YHiBepCaJbHOTO
BH3Ha4eHHS) [16, ¢.32 ].

Kareropisi «mpaBoBHii cTaTyc» BKIIOYA€ MOHATTS, CTPYKTYpPY, SKi BU3HAUYAIOTh ii 3MICT. MOXIHMBO
BUOKPEMHTH OCHOBHI €JIEMEHTH 3MICTY MTPABOBOTO CTATYCYy CY/IB anesAIiiiHOT IHCTaHIIIT :

— MPaBOBUH CTAaTyC aneNANiiHUX CYIIB, Ile FOPUINYHO 3aKPIIUICHE JIEPKABOKO MICIle ITUX CYAIB B CHUCTEMI

aJIMIHICTpAaTHBHUX CYyNiB YKpaiHH, 3TiTHO 3 SIKHM BOHH SIK OpraH JIepKaBHOI BJIaJH 1 ocoba MyOJivHOrO mpasa
301MCHIOIOTH CBOIO JISUIBHICTD;

— 1e iaHKa (IHCTaHIIiA) B CUCTEMI CY/IB, SIKa JO3BOJISIE pealli3yBaTH 0c00aM KOHCTHTYIIIMHI MPUHIIAITA Ta
NPUPOJIHE TPABO HAa OCKAPKEHHS CYJOBUX PIllICHb CYJiB MEPIIOi 1HCTaHIIIT;

— amensAUiiiHI Cynu € amnensAifHOK I1HCTaHIi€l0 (JTaHKOK) B CHUCTEMi aJMIHICTpaTHBHHX CYIB, SKi
CHPUSIOTH pealtizalii KOHCTUTYLIHHOTO NMPHUHLMITY II0A0 3a0e3ledeHHs] TapaHTid Ha anessliiiHe OCKap)KeHHS
CyJIOBUX pimenb cyaiB nepioi incraniii. Crarts 129 Koncrutyiii Ykpainu, 3akpimitoe Te3y, mio 3abe3neueHHs
npaBa Ha aneJsIiHHUN Meperyisl CIpaBy € OJHAM 3 OCHOBHHX 3acaj] CyIOUYHHCTBA,

— amensAifiHI agMiHICTpaTHBHI CyIW, SK TPaBWIO, 3000B’s3aHI TeperisfgaTd CyIOBI pIllIEHHS B
a/IMIHICTPATHBHUX CIIPaBax B anelsIifHOMY MOPSIKY KOJIETIEI Y CKIIa/Il TPhOX CYIIIB;

— 110 BUKOHAHHIO 3a3HAYCHHUX OOOB’SI3KIB CyIM amessIiifHOl 1HCTaHIII MalOTh MPAaBO: BUXOIUTH 33 MEXI
JIOBOJIIB anessuiitHol ckapru ( HalpHKIal, BpaxoByroud nojoxeHHs 49.4.2,4 ct. 308 KACY[ 8]), nocmimkyBatu
nokasu (4.3.ct.308 KACVY[8 ]), npuidHATH 32 HACIiIKaMU PO3TIISAY allesIiifHOT CKapry Ha CY[0Be PIillIeHHS CYy
HepIoi IHCTAHIIIT CY/I OJTHE i3 CyIOBUX pillleHb, BpaxoByto4un HopMmu cTatTi 315 KACY [8]ra iHmi.

OTxe, mpaBOBUil cTAaTyC CyAiB ameJsALiHHOT iHCTaHIIi, 1e 3aKpiljieHe Aep>KaBoI0 Ha PiBHI 3aKOHOAABCTBA
MiClle [UX CYJIiB B CHCTEMi aaMIiHICTpaTHMBHHX CY/AiB YKpaiHW, 3riIHO 3 SKAMH, BOHH 3[[IHCHIOIOTH CBOIO
JUSUTHHICTD IIJISIXOM BUKOHAHHSI ITPpaB Ta 3000B’s13aHb, SIK BAXKIIUBA CKJIaJJ0Ba HAI[IOHAILHOI CHCTEMH NIPABOCY IS
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Abstract. Develop an integrated methodological approach to conducting a forensic examination to identify micro quantities,
micro traces, contact traces of biological origin using modern molecular genetic methods. In the process of committing a
crime, the offender is in direct contact with the body of the victims, their clothing, and other objects of the environment,
resulting in visible and invisible (latent) traces. The complexity of the complete destruction or falsification of traces of
biological origin increases the proportion of these traces in the system of physical evidence. Used for identification purposes,
this evidence is most reliable and significant both in exposing reasonably suspects and in establishing non-involvement in the
crimes of innocent persons. The widespread introduction and application of methods to identify and investigate visible and
invisible (latent) DNA-containing traces will lead to an increase in the disclosure of grave and especialy grave crimes,
including the disclosure of crimes of past years. Mastering and improving this area of research is one of the highest priorities
of the forensic genetic examination.

Keyword: identification, traces of crime, evidence, forensic medical examination..

Personal identification in forensic practice today goes to a new level thanks to the advent and
implementation of modern molecular genetic technologies and DNA research methods, which, due to their high
specificity and sensitivity, make it possible to effectively identify a person by micro-traces of biological origin,
such as blood, saliva, sperm, other excretions of the human body contained in micro trace, as well as biologica
materia of contact traces.

Today, the task of identifying a person by micro-footprints and contact tracks is one of the main problems of
modern forensic science. Improving and increasing the efficiency of identification methods is of significant
interest to the judicial and investigative authorities.

Over the past ten to fifteen years, both foreign scientists and Ukrainian experts have been solving this
problem. The prerequisites for this were the discovery and implementation of new technologies, in particular,
capillary electrophoresis systems based on the detection of fluorescently labeled amplified DNA fragments, the
development of more sensitive multiplex genotyping systems for chromosomal microsatellite loci.

Since 2010, the gt&ff of the Depatment of Forensic Medicine of Odessa Nationd Medica University, forensic
experts of the Department of Forensc Molecular Genetic Examinations of the Odessa Regiona Bureau of Forendic
Medica Examination, has been conducting research work, the purpose of which is to develop methodologica approaches
for acomprehensive study of microprints of biological origin on materid evidence[1, P. 224-247].

In a saries of our works on this problem, to solve expert problems in the study of single cdls, an agorithm was
developed and proposed for acomprehensive study of micro trace of biologica origin on materia evidence. The essence of
the complex research dgorithm is to conduct the sequentia stages of the forensic medica examination of materia
evidence usng modern forensc cytologicd and forensc molecular genetic methods. An important conclusion follows
from our results: with the current arsena of forensic genotyping methods for chromosoma STR loci and for reliable
typing, genetic material contained in at least fifty cells must be amplified [2, P. 24].

In continuation of the research work on the identification of micro-footprints, we proposed severa
methodological approaches for a comprehensive stepwise study of biological traces, including the use of
serological, cytological and molecular genetic methods.

The ability to identify micro-traces at the level of several tens of nuclear cells will alow to solve most of the
expert tasks that the investigation posesto forensic genetic experts.

Forensic investigative practice shows that in most cases the criminal makes attempts not to leave visible
(noticeable) marks on objects, clothes, instruments of crime or destroys the traces of his presence. In this aspect,
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our priority is an effective process of searching, seizing, preserving and researching the discovered biological
material on material evidence.

In many cases, the only and main biological object of identification significance is micro-footprints and
contact traces in which there are cells with nuclei (nucleated cells) containing DNA, as well as free-lying DNA,
suitable for obtaining a DNA profile and, accordingly, identification.

Modern ideas about the possibilities of DNA analysis for forensic purposes for the identification of
microprints and contact traces are based on scientific theoretical and practical developmentsin thefield of forensic
medicine, molecular biology and forensics.

A modern forensic molecular genetic examination is an expert study of micro quantities, micro-traces and
invisible (latent) traces of biological origin. To establish the DNA profile (genetic profile) of microguantities and
micro-traces, biological material in the amount of 15-20 cellsis currently required.

A retrospective analysis of the data from the work of the Department of Forensic Molecular Genetic
Examinations of the Odessa Regiona Bureau of Forensic Medical Examination on the structure of the studied
biological objectsin the period from 2008 to 2018 shows that the percentage ratio of the studied biological objects
for the analyzed period changes towards an increase in the study of microquantities and microgeneses blood, saliva
and sperm from 10-15% to 25-30%, a similar trend is observed for invisible contact (latent) traces from 1% d
about 7-10%.

Thus, the use of modern molecular genetic methods at this stage in our [aboratory conditions, with the available
equipment and reagents, is judtified and advisable only when creegting a new integrated methodologica gpproach for
conducting aforensic medical examination in order to identify microprints and contact traces. Moreover, the development
of effective and new methodologica approaches aimed at studying these biologica traces on physical evidence requires
the participation of specidigsinthefied of forensic medicine and forensic science.

In the process of committing a crime, the criminal directly contacts the body of the victims, their clothes, and
other objects of the environment, as a result of which visble and invisible (latent) traces are formed. The complexity of
the complete destruction or fasification of traces of biological origin increases the proportion of these traces in the
system of materia evidence. The evidence used for identification purposes is mogt reliable and significant both in
exposing the justifiable suspects and in establishing non-involvement in the crimes of innocent people.

The forensic examination of the material evidence is sent to the things of the suspect, the victim, objects,
instruments of crime.

From the point of view of a forensic medical examination, traces formed by blood, sperm, sweat, saliva,
and vaginal discharge may be found on the body of a suspect, victim, clothes, and other objects. Identified traces
of biological origin carry significant search and evidence after the study.

Visible traces - often formed by blood, less often sperm, saliva, vaginal secretions and other secretions. A
trace is considered to be visible, which can be directly perceived by vision, even if for this it needs to be
illuminated at an appropriate angle, including under various lighting conditions in the visible region of the optical
spectrum. The amount of biological material for DNA analysis - the number of nucleated cdlls in such traces is
amost always enough to conduct afruitful examination in order to identify a person.

Interest for the investigation and significance in thisregard areinvisible traces.

An invisible trace is a trace that cannot be directly perceived by vision, and which must be detected using
physical and chemical methods. Invisible (latent) traces are in most cases micro-traces and trace amounts of blood,
sperm, saliva, as well as contact traces that contain epithelia cells and other DNA sources. The number of
nucleated cells and DNA in such traces is almost aways calculated in tens of cells, which sharply limits the range
of molecular genetic studies.

Other sources of DNA are “free-lying” DNA or extracellular DNA. This conditional “appearance” of DNA
is determined in a variety of extracellular fluids of the body, including: plasma, serum, urine, saliva, and even
spinal cord fluid. It has been established that “free-lying” DNA is found in extracellular fluids in the form of
structures such as microbubbles, microparticles, apoptotic bodies, exosomes, histone complexes, and virtosomes.
The cDNA values were determined in healthy donors, which range from 10-100 ng / ml. Apparently, the cvDNA
family in the body should include: cellular and mitochondrial DNA from somatic and tumor cells undergoing
apoptosis and necrosis, DNA from erythroblasts, the nuclei of which are enucleated during the process of
differentiation into red blood cells, DNA from lymphocytes during their apoptotic death after stimulation, DNA of
embryos in the mother’s blood, bacterial and viral DNA. It is assumed that, normally, the main source of cDNA
are hematopoietic cells, cells of theimmune system. [3, p. 399].

Thus, the proof of the actual presence of “free-lying” DNA or extracellular DNA and the possibility of its
efficient (successful) typing is the fact that if the result is negative for the presence of nucleated cells during a
forensic cytological examination of micro-traces and / or contact traces A DNA profile of the biological trail under
investigation should be established.
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Traditional approaches to the study of material evidence are their total study using forensic immunological
(serological) methods and forensic cytological (microscopic) methods in accordance with the Ministry of Health of
Ukraine Order No. 6 (On the development of the shipboard medical service of Ukraine. The order of the Ministry
of Defense of Ministry Health of Ukraine, dated 17 September 1995, No. 6 Registered in the Ministry of Justice of
Ukraine, 26 Liplin, 1995, N 248/784). This applies to both visible and invisible tracks.

The study of micro-traces, micro-quantities and contact traces of biological origin is carried out by forensic
experts in the Department of Forensic Cytology. The tasks that the cytological experts pose as a consequence:
establishing the nature of the trace - the presence and affiliation of blood cells, sperm, saliva, in some cases organ-
tissue affiliation and the presence of nucleated cells suitable for DNA analysis.

In cases where the investigator does not provide data for alocalized search for traces of biologica material,
in the laboratory, a study of the whole subject is carried out, which is especialy difficult in cases of searching for
micro-tracks and contact traces on large objects presented for research, with sizes from 50.0 cm and more for
example, boxes for packing bulky items, cars, etc., and vice versa, the total study of cartridges packed in boxes,
boxes, etc. The tactics of research and search for traces are as follows: Redmet conditionally divided into zones -
areas with area dimensions from 5,0h5,0 cm, more experts preparing cytological preparations stained them, their
microscopically examined in accordance with the tasks. The imperfection of this method is obvious. in an attempt
to increase the likelihood of finding biological traces with cells, an expert cytologist is faced with the problem of
overconsumption of expensive reagents and the cost of expert time, as aresult of which the examination time can
be objectively prolonged, most often with low efficiency.

Target robots. The aim of our work was to develop a comprehensive methodological approach for
conducting a forensic medical examination with the aim of identifying micro quantities, micro trace, contact traces
of biological origin using modern molecular genetic methods.

In this case, the innovation in conducting a forensic examination of materia evidence is the application of
an integrated approach using the basics of trasology, forensic medicine, forensics, situational (situational) analysis
to search for and remove microquantities, micro-traces, contact traces of biological origin. The next stage is the
establishment of the nature and species of biologica material using specia tests based on immunochemical
analysis, followed by the establishment of a DNA profile of these traces.

Materials and research methods. To date, forensic experts who study material evidence with traces of
biological origin using molecular genetic methods, in their specia activities, are guided by methodological
recommendations published in 2012 (“Victoria DNA analysis in forensic examination of speech evidence and
examination special fatherhood (motherhood, childbearing) ”, methodological recommendations, Kyiv, 2012, 32
pp.). These recommendations do not fully reflect the current aspects of the forensic medical examination. In
connection with these, it is necessary to develop methodological approaches for conducting a forensic medical
examination in order to identify micro quantities, micro trace, contact traces of biological origin usng modern
molecular genetic methods.

The concept of a comprehensive methodological approach is the systematization of modern scientific ideas
about biological traces of various nature, the specifics of biological objects (small size, invisibility, unstable
structure, combination with traces of a different biological origin, destruction under the influence of environmental
conditions (changes in humidity, light, temperature) with taking into account knowledge and concepts in the field
of forensics, biology and forensic medicine.

The first stage of the forensic medical examination of materia evidence is directly related to the search and
detection of trace amounts, micro trace, contact traces of biological origin.

Search and detection of visible (obvious) micro-quantities and micro-traces of blood, sperm and saliva on
materia evidence in laboratory conditions practically does not cause difficulties with a well-developed algorithm
for finding traces and the availability of appropriate material and technical support.

The algorithm for the search for visible (obvious) micro-quantities and micro-traces of blood, sperm and
salivais based on determining the tactics of the study in accordance with the data obtained during the study of the
materias of the criminal case, namely the protocol of the inspection of the scene, the photo-table of the inspection
of the scene, the protocols of interrogations of victims, suspects, witnesses; opinions of the expert of the forensic
medical examination of the victims, the accused and other persons; conclusions of the expert of the forensic
medical examination of a corpse in cases of violent crimes. On the basis of the obtained evidence, various
situations are modeled (a situational analysis method) by the possible mechanism for the formation of specific or
alleged traces and their likely presence on a specific material evidence. Next, the search and detection of tracesis
carried out in accordance with the devel oped research tactics - the algorithm.

To search for trace amounts, micro-traces, contact traces of biological origin in laboratory conditions, we
recommend using expert light complexes that are designed to detect hidden traces on physica evidence, for
example, Lumatec Superlite S04, Lumatec, (Germany), Crime-lite ML2 Serology 7, Foster + Freeman Ltd. ”,
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(Great Britain), or similar budget production systems in China. These devices alow you to search for hidden and
washed traces of blood, sperm, saliva, sweat on any surface, including textiles.

Considering that any item seized during the inspection of the scene of the incident can be material evidence
with traces of biological origin, and the detected biological traces are a potential object of a forensic molecular
genetic examination, when searching for traces, one should give preference to gentle methods for detecting micro-
traces, it is advisable to use modern emitters with a wavelength of at least 350 nm, failure to comply with this
condition leads to the destruction of the irradiated DNA and its unsuitability for further DNA research.

After the discovery of biological traces, the next step is the removal of trace amounts and micro-traces of
blood, sperm and saliva from material evidence in laboratory conditions. The stage is carried out in accordance
with the standard forensic procedure for working with micro-traces. flushing, cutting out a trace with a carrier.
Micro-traces should be washed off smooth, trace-sensitive surfaces and other objects, carriers using special swab
probes, brushes for examining MP and removing biological material or special kits for collecting evidence, for
example, the SafeDry Evidence Collection Kit or its analogues.

The next stage is the establishment of the nature and species of biological material using special tests based
on immunochemical analysis. To establish the nature in laboratory conditions and the dependence on expert tasks
and the properties of biological traces (size, influence of externa conditions, etc.), we recommend using
immunochemical tests for express diagnostics of biological traces, such as SERATEC® HemDirect (Germany) for
Amylase Test blood (Germany) for saliva, PSA Semiquant (Germany) for sperm.

In 2016-2017, we carried out scientific studies of the immunochemical test “CITO TEST FECAL OCCULT
BLOOD” “Pharmasco” (Ukraine, Spain) for rapid diagnosis of occult blood, which is used in clinical |aboratory
diagnostics, the results of the work are presented at international conferences and published ( Krivda R.G., Stoyva
M.I., Yushchuk K.M., “Prevailing the ability to test the immunochromatographic test“ Cito Test Feca Occult
Blood ’to establish evidence and species belonging to blood tests on speech evidence in an integrated trial Wildlife
Expertise "Molodiy Vvecheniye No. 4 (44), 2017 p.). It was proved that the immunochemical test “CITO TEST
FECAL OCCULT BLOOD” “Farmasco” (Ukraine, Spain) can be used for screening studies of blood traces at the
scene, in the laboratory, in order to reduce the time for a comprehensive forensic hiological examination for
subsequent DNA -analysis.

After establishing the nature and species of the biological material, micro trace of blood, sperm and saliva
are examined using molecular genetic methods in accordance with the developed procedure. DNA is extracted
from biological micro-traces of blood, sperm and saliva using the PrepFiler® Forensic DNA Extraction Kit
(Applied Biosystems, USA), a DNA isolation kit, in accordance with the protocol recommended by the
manufacturer. Next, the concentration of extracted DNA from objects is determined using a Qubit 2.0 Instrument
Q 32866 fluorimeter (Invitrogen, USA). For the study of loci, the polymerase chain reaction (PCR) method is used
using the AmpFISTR Identifiler Plus reagent kit (loci D8S1179, D21S11, D7S820, CSF1PO, D3S1358, THO1,
D13S317, D16S518, D2S135, D195418, D195418, D195435, D193433, V19 , FGA, Amelogenin) manufactured
by the company ("Applied Biosystems' USA), in accordance with the instructions attached to the kit. The
amplification reaction is carried out using a GeneAmp® PCR 2720 device (Applied Biosystems, USA). The
specificity of the amplification reaction was assessed using the positive control (control DNA sample 9947A and
negative control (DNA-free sample). Separation and detection of fluorescently labeled amplified fragments was
performed by capillary electrophoresis using a 3130 Genetic Analyzer (Applied Biosystems, USA), in the
environment of the polymer POP-4, the length of the capillaries - 36.0 cm, the acceleration time - 45 minutes
Determination of the lengths of the amplified fragments and the establishment of allele numbers were carried out
on the basis of the internal length standard GeneScan-600 L1Z Size Standard (" Applied Biosystems ", USA) and
an allelic leader included in the reagent kit using the GeneMapper ID Software v.3.2 program. The analyzed
electrophoregram data were arranged in the form of a table with an established DNA profile, then a comparative
analysis of the DNA profiles of subjects and experimental subjects was carried oui.

Our comprehensive approach to conducting a forensic medical examination of evidence with trace amounts
and micro-traces of blood, sperm and saliva using molecular genetic methods differs from the traditional one in
that at the stage of searching for micro-traces, the situational analysis method is used to determine the formation
mechanism of specific or suspected traces and their likely location (location) on a specific physical evidence based
on the evidence of the case file for the detection agorithm works by finding traces; to search for traces, it is
proposed to use modern complexes of expert light; it is recommended that biological material be removed using
special forensic kits to collect evidence; to establish the nature and species of biological material, we recommend
using special tests based on immunochemical analysis; To establish DNA profiles of micro-traces, we recommend
using sets adapted for criminalistic purposes for DNA isolation and PCR amplification.

Thanks to the proposed integrated approach, it is possible to efficiently plan the material and technical costs
of conducting the BMS, reduce the cost of reagents and consumables at the stage of establishing the nature and
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species of biological material, reduce the time of the BMS due to the efficient and targeted search and removal of
traces and establish the nature and species accessories of biological material, DNA analysis.

The genetic experts should be entrusted with carrying out all stages of the BMS of materia evidence, and
most importantly, increase the effectiveness of the forensic molecular genetic examination.

An example of the effective use of the proposed integrated approach when conducting a forensic molecular
genetic examination in order to identify micro trace blood, saliva, sperm and secretions from the anus, on the fact
of sexual violence against aminor.

From the circumstances of the criminal case, it followsthat in the I.th district of Odessaregion in August, an
unknown man, being in the park during the daytime, fraudulently took a 9-year-old boy to his apartment, after
which he committed depraved acts with him in the form of an introduction to the anus 50.0 ml plastic baby bottle.
A few hours after the deed, the suspect released the child. The investigator delivered the boy’s clothes to which he
was at the time of his discovery, namely a T-shirt, shorts, underpants, and socks, to the Department of Forensic
Molecular Genetic Examinations. One day after the suspect was detained and his apartment was inspected, his
clothes were seized: a short-sleeved T-shirt, sports pants, underpants, as well as a plastic bottle with a volume of
50.0 ml.

At the first stage, the following materials were requested by genetic experts to study, namely: the protocol of
the inspection of the scene of the incident - the apartment of the suspect, the photo table of the inspection of the
scene of the incident, the report of the interrogation of the victim, the expert report of the forensic medical
examination of the department of victims, accused and other persons on the examination of the child , examination
of depraved acts against a minor.

After studying all the case materials received, on the basis of the obtained factual data, various situations
were modeled on a possible mechanism for the formation of traces (damage) within the framework of the versions
indicated by the investigation for devel oping an algorithm for searching for traces.

The agorithm for finding traces on material evidence consisted of the following steps:

1. Inspection of the victim’s clothes: T-shirts, shorts, underpants, a pair of socks for traces of blood, saliva,
sperm and discharge from the anus. The interrogation of the injured child showed the following: at the time the
crime was committed, the injured boy was without clothes directly on the couch. From the data of the expert’s
report of the forensic medical examination of the department of victims, accused and other persons on the
examination of the child, it follows: no visible injuries were found on the body, no injuries (tears, ruptures,
hemorrhages) were found in the anus. Thus, it can be assumed that the child did not have externa injuries,
accompanied by bleeding, therefore, the search for traces of blood on the clothes of the victim may not be
effective. Attention should be paid to finding traces of saliva, semen and secretions from the anus directly on the
MP. From the protocol of the inspection of the scene - the apartment of the suspect, the data from the photo
ingpection of the scene of the incident shows that there is a sheet and a pillow on the sofa. Thus, an expert version
of the incident was formed, according to which the center of the scene should be considered a sofa with a sheet.
Theinvestigator was informed of this fact, as aresult of the repeated WMD, the sheet was seized.

2. Inspection of the clothes of the suspect: T-shirts with short sleeves, sweatpants, panties for the search for
traces of blood, saliva, sperm and secretions from the anus. From the findings of the expert report of the forensic
medical examination of the department of victims, accused and other persons on the examination of the suspect, it
follows that when examining the body of the suspect, no visible external injuries were revealed, hygiene
procedures and the toilet of the genitals were carried out 6 hours before the examination. Thus, it can be assumed
that the suspect did not have external injuries accompanied by bleeding, therefore, the search for traces of blood on
his clothes may not be effective. The questioning of the injured child showed the following: at the time the crime
was committed, the suspected man was in his underpants directly on the couch. Attention should be paid to finding
traces of saliva, sperm, secretions from the anus directly on the suspect’s panties.

3. Ingpection of a plastic bottle with a volume of 50.0 ml: based on the size of the object, version of the
investigation, testimony of the injured boy: “the man carried out actions (manipulations) in the area of the anus
with the help of a plastic bottle, while he himself* licked it and forced him to lick the victim ". A plastic bottle
with a volume of 50.0 ml, which was discovered and seized during a WMD, was delivered for examination. The
likelihood of finding traces of sdliva, discharge from the anus, contact traces is high, you should visualy
differentiate these traces, in order to avoid mixing biological material from the victim and suspect.

4. The sheet that was discovered and seized during the WMD was delivered for examination. From the data
of the inspection report of the scene of the incident - the apartment of the suspect, the sofa and the bed sheet, the
photo inspection table of the scene, the protocol of the interrogation of the victim, the visual inspection of the
sheet: the dimensions of the subject are 145.0 x 214.0 cm, various situations were simulated regarding the possible
position of the victim and suspect with the purpose of identifying the most likely places of contact tel.

After examining the victim’s things (T-shirts, shorts, underpants, a pair of socks) and conducting an
immunochemical anaysis using the rapid tests SERATEC® HemDirect (Germany), Amylase Test (Germany),
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PSA Semiquant (Germany), visible traces similar to blood, saliva, sperm concluded: no biological material (blood,
saliva, semen and secretions from the anus) was found.

After examining the things of the suspect (short-dleeved T-shirts, sweatpants, panties) according to a similar
scheme, no biological material was found (blood, saliva, secretions from the anus), traces of sperm that were
removed for DNA analysis were revealed on the panties.

After examining a plastic bottle with avolume of 50.0 ml, traces of salivawere revealed in the upper part of
the bottle, mixed traces of saliva and secretions from the anus with a low blood content were found in the lower
part of the bottle.

After examining the sheets from the most likely places of contact between the bodies of the victim and the suspect,
aswell astraces of suspicious blood, saiva, sperm and secretions from the anus, clippings were made that were adequately
examined. Conclusion: traces of sdiva, soerm, blood, traces Smilar to sweat-fat secretions were found.

All biological material found was removed in the form of clippings or swabs using the SafeDry Evidence
Collection Kit.

After the procedure of DNA extraction from biological traces, polymerase chain reaction (PCR) with
extracted DNA, and obtaining the sizes of amplified fragments, DNA profiles of traces (objects) were established,
then a comparative analysis of DNA profiles of objects and samples of subjects was performed.

Results. As a result of the work, DNA profiles of traces of sperm found on the suspect’s panties, mixed
traces of saliva and secretions from the anus, traces of saliva, sperm, blood, traces of sweat and fat secretions on
the sheet, the genetic signs of which completely coincided with the DNA profiles of the suspect and were
identified, were identified. the victim.

Practice shows that primary forensic medical examinations, in the production of which forensic
immunological and forensic cytological (traditional) methods are used, do not meet modern knowledge and the
requirements of forensic medicine and jurisprudence, and may be ineffective when working with subtle or
invisible (latent) traces . An example of the effective use of the proposed integrated approach when conducting a
repeated forensic molecul ar-genetic examination in order to identify micro-saliva and contact sweat-fat traces.

In one of the districts of the city of O. in the apartment, a corpse of a minor with signs of violent death was
discovered, the cause of mechanical asphyxiation by strangulation with a soft loop. A soft textile belt was removed
from the scene of the incident from a woman’s dressing gown with a length of 150.0 cm. Initial forensic
examinations, including molecular genetic examinations, were carried out. According to the results of studies,
"traces of sweat and saliva were found on the belt, to determine the group, gender of which was not possible." For
the initial molecular genetic examination for the study, clippings with biological traces after the studies were
carried out, as a result of DNA analysis of biological material on the clippings from the dressing gown “it was not
possible to determine the DNA profile of the traces”.

A repeat forensic molecular genetic examination was appointed to our department in order to identify micro
trace of saliva and contact sweat and fatty traces. A soft textile belt from a woman’s dressing gown with a length
of 150.0 cm was presented for the study, with traces of the studies. After studying the materials provided in the
criminal case (the protocol for examining the scene of the incident - the apartment in which the victim was found,
the photo table for examining the scene of the accident and the place of detection of the corpse - the kitchen center
on the floor, the protocols for interrogating witnesses, the expert report of the forensic medical examination of the
corpses of medical emergencies), the most probable places of detection of traces of the person who committed the
crime. After using the proposed integrated approach, traces of saliva and sweat were found, in most objects these
were mixed traces of the victim and biologica traces of people who had contact with this thing. Thus, an expert
version of the incident was formed with a limited circle of suspects.

The effectiveness of the study of contact traces is due to the progress of biology and the integration of its
knowledge into many other sciences. Biologica traces carry enormous information both about the properties and
attributes of the subject who committed the crime, and about the mechanism of its commission. The role of traces
of biological origin at the initial stage of the investigation of crimes is especialy significant when other sources of
information about the circumstances of the crime are extremely limited or even completely absent.

Today, we use these technologies when conducting forensic medical examinations in order to identify a
person by contact traces. Most often, crime instruments, such as knives, axes, etc., are examined in order to
identify traces of blood on the working surface and to identify contact traces on the handles. Also, in situations of
confirming the version of the investigation and reconstructing the events of the MP during an accident, the internal
surfaces of the vehicle, the steering column, control levers and airbags are examined.

The study consists of a study of the materials provided (protocol for examining the scene of the incident - a
vehicle, photo tables for examining the scene of the incident, protocols for interrogating witnesses, expert opinion
of the forensic medical examination department of the SME corpses, if necessary, expert opinion of the forensic
medical examination department of the victims, accused and other persons about examination of victims). Further
research is the compilation of an agorithm for searching for traces, the search for traces is carried out using a
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complex of expert light with awavelength of at least 350 nm, the next step is the removal and proper investigation
of the traces.

The following determining factors influence the effectiveness of the process of conducting molecular
genetic studies of contact invisible (latent) traces: the content of cells and DNA in thetrail, the method of removal,
and the need for additional studies.

Firstly, apriori, in contact sweat-fat traces contains a very small number of nuclear cells - DNA sources, as
well as an unknown amount of "free-lying" DNA (extracellular DNA). The content in the trace of a certain number
of nuclear cells and "free-lying" DNA is determined by the individual characteristics of the individual who left the
trace, environmental factors, as well as the characteristics of the subject itself.

To increase the amount of swesat-fat secretions, i.e. the increase in the amount of biologica materid in the trace is
affected by gender, the Sate of the body and hedth. For example, men sweet twice as much as women, in a Sae of
hyperthermia - an increase in temperature with infectious diseases, with intoxications of various origins, with age-related
changes (menopause, hormona disorders), with non-infectious diseases - psoriads, with increased psycho-emotiond status
with severe somato - autonomic reactions in adolescents, in states of psycho-emotiona and physica arousal and tension
(physical activity, violation of ethicad standards, rights), al these processes increase perspiration the rate of regeneretive
processes, desquamation and exfaliation of the epithelium many times.

Also, individual habits influence the amount of biological material in the trail, for example, wipe sweat on
the face with your hands, nose with your fingers, touch your lips. As a result of this, there is a smple contact
mechanism for transferring skin cells, mucous membranes to hands, fingers, and then, when touched, these cells
are transferred to objectsin the form of contact traces.

Environmental factors often negatively affect the state of contact traces, for example, ultraviolet rays,
humidity, and time cause processes of degradation of cells and extracellular DNA [4, P. 14-18].

Characteristics of the subject should be considered both individual and trace perceiving. For example, on
used banknotes, door handles, tool handles, ATM keyboards, etc. with a large number of users, it is almost
impossible to obtain a suitable DNA profile.

The following characteristics are associated with the structure of the material and its surface. For example,
on a printer paper, a contact trace is suitable for DNA identification within 5-7 days; on a smooth surface, contact
traces are suitable for obtaining a DNA profile within seven days.

Secondly, the method of removing the contact trace depends on the material and its surface, which in turn
affects the final amount of DNA under investigation. Among the proposed working methods. make clippings with
traces of the materia with the carrier, flush and the technique of teiplifting.

The problem of removing contact traces is to collect as much biological material as possible from the person
who left the trace, and the trace should be free of “foreign DNA”.

Cutting out contact marks with carrier material can only be done provided that there is investigative and
operational information about the use of the item by one person, i.e. in forensic research of individua items of
clothing, to solve problems of belonging itemsto a specific person, for example, gloves, hats, masks, etc.

In other cases, it is necessary to carry out, washing off the traces or applying the method of teiplifting.

Rinses should be carried out from smooth hard surfaces using sterile gauze swabs moistened with double-
digtilled water, or sterile saline. We carried out scientific research on this topic, the results of which are presented
in the methodological recommendations of the Ministry of Health of Ukraine, Kiev, 2013 (“Forensic medical
research algorithm for micro trace of biological origin on material evidence using molecular genetic methods”,
Krivda G.F., Krivda R .G., Umansky D.A.). It was shown that it is possible to wash contact traces with a lysis
buffer, which is part of the PrepFiler® Forensic DNA Extraction Kit (Applied Biosystems, USA). The positive
effect of using lysis buffer immediately at the time of removal of the biological materia is achieved due to (based
on thefact that ...).

Flushing contact traces from tissue surfaces can be performed using special forensic probes, for example,
Genetics 4AN6FLOQSwabs ™ (Copan, Italy) or others.

For example, when the contact trace of the suspect is on the victim’s clothing from textile, wool material,
the process of extracting biological material should be superficial in order to minimize the impact on the
underlying substrate of material adjacent to the body, to prevent capture of the biological material of the host.

Today, in the department of SMMGE OOB CMD to remove contact traces we use the method of teiplifting.
We have the results of our scientific research on this topic, the results are presented in the journal Molody
Vcheniye, No. 9, (24), 2015 in the article “Optimization of DNA extraction methods from hidden traces of
biological material”, Krivda R.G., Stoeva M.I.

The method of taping - the selection of biological material on adhesive tape|...], due to its simplicity, alows
you to process a large area of objects and maximize the collection of biological materia of the face, which left a
mark free from "foreign DNA" under certain conditions. In our expert work, we use the medical adhesive
“Transpore ZM”, a hypoallergenic transparent breathable size of 2.5 cm x 9.1 m, the patch is perforated, with a
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good degree of adhesion. Before using the new packaging, we cut off the edges of the coil, 0.7 cm above and
below, unwind 10-15 cm. To remove biological materia, a patch of 1.0 x 1.0 cm is needed, the patch does not
stick to the gloves of the expert, we apply the fragment with alittle effort the adhesive surface several times to the
places of the intended trace until the patch loses its adhesive properties (sticks), after which it must be turned
outward with the working surface and transferred to a tube for DNA isolation. One patch of patch can be used to
treat atextile surface with atrace measuring 5.0 x 5.0 cm, then it loses its properties, becomes clogged with fibers
and the probability of atrace being removed is extremely small. From smooth surfaces with one fragment, you can
process the surface with atrace of 15.0x15.0 cm.

Thirdly, when working with contact traces, there is a need for additional research. Additional research
should be understood as the question of establishing the presence of nucleated cells and the nature of biological
material, i.e. the need for forensic immunological and cytologica studies to establish the presence of blood, saliva,
sperm, cells of the mucous membranes or skin.

The presence of nucleated cells is determined in the Department of Forensic Cytology using microscopic
techniques and special methods for staining cells in preparations. As a result, from the contact trace with a low
content of genetic material (a priori) we obtain the result-response in the form of “establishing the presence of
several nucleated cells in the preparation”, based on this result, it cannot be concluded that it is possible to obtain a
DNA profile of cells, as well as that it’s impossible to get a DNA profile.

The determination of the presence of sweat is carried out in the department of forensic immunology using a
qualitative reaction to serine - an amino acid that is part of the sweat. The conclusion is "sweat, in the contact track
revealed", the material has been used up, the result is similar.

In our opinion, conduct cytological and immunological studies of contact traces on objects with a limited
surface such as cartridges, ampoules, cartridges, pens, letters, keys, etc. today there is no direct need, in cases
where operational -investigative measures have established facts of simple contact between a person and an object.

For example, the decision states “to determine the DNA profile of the contact trace on the material evidence
...”, which means that the contact traces left by someone (the suspect, the victim) on the subject, the forensic
examiner examines DNA and provides DNA during the examination the conclusion on the determination of the
DNA profile of a particular person without indicating the nature of this trace, i.e. a conclusion is drawn on
determining the DNA profile of biological material in a contact wake. The mechanism of formation of such traces
on the subject is a complex debatable and exclusively legal issue.

Additional studiesto establish the nature of biological materia are carried out only in cases where the nature
of the trace is of fundamental importance for the investigation.

An example of the effective use of the proposed integrated approach when conducting a forensic molecular-
genetic examination with the aim of identifying contact sweat-fat traces in the framework of the examination of the
corruption of minorsin fact depraved actions in relation to minors. From the materials of the pre-tria investigation
itisknown that c. ., who isthe stepfather, of an 8-year-old girl has repeatedly carried out depraved actions against
her. The girl told her mother about the events only a few days later. During the forensic medical examination in
order to establish the fact of corruption of the juvenile, no mechanica damage was revealed, the fact of depraved
actions was not proved by an investigative way. A few months later, the mother and child again turned to the
police with a statement about the commission of depraved acts, no more than 6 hours have passed since the crime
was committed.

During the inspection of the girl, no mechanical damage was detected, based on data previoudy obtained
from the girl about what happened when she was left alone with her stepfather gr. I. (the protocol of interrogation
of the witness with the participation of a child psychologist), the specialist carried out swabs from the skin areas of
the girl in the chest, abdomen, groin, i.e. from all alleged places of contact of the skin and hands of the suspect
with the victim, according to the situational picture of the incident.

When conducting additional studiesin order to establish the nature of the biological material, saliva, buccal
epithelium, and sperm cells were not found in the swabs. Based on the results of the molecular genetic study,
mixed DNA profiles (genetic traits) of the victim, the suspect, and her mother were identified. Thus, an expert
version of what happened was formed.

An example of the effective use of the proposed integrated approach when conducting a forensic molecular-
genetic examination in order to identify contact sweat-fat traces in the framework of the examination of causing
serious bodily harm.

From the materials of the pre-trial investigation it is known that on 11/21/17 about 20.00 gr. D., 72 years
old, was in his apartment and drank alcohol with an unfamiliar man of uncertain age, who caused gr. D. bodily
injury. After the deed, the criminal left the apartment, gr. D., 72 years old, was discovered by a neighbor; in an
unconscious state he was taken by an ambulance to the hospital, where he died without regai ning consciousness.

The investigator appointed a forensic molecular genetic examination of the victim's things. The following
materials of the case were requested by genetic experts for study, namely: the protocol of the inspection of the
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scene of theincident - the apartment of the victim, the photo-table of the inspection of the scene of the incident, the
protocol of the interrogation of the withess, the report of the expert of the forensic examination of the department
of forensic examination of corpses. After studying all the case materials received, based on the obtained evidence,
it was found that there were injuries on the body of the corpse in the chest and left shoulder areas. Probable traces
of biological origin were removed from the projection of these injuries onto the victim’s clothing. It was in these
places that contact traces were found, and mixed DNA profiles (genetic traits) of the injured, suspected, unknown
person of the male genetic sex were determined. Thus, an expert version of what happened was formed.

Conclusions

The widespread introduction and application of methods to identify and examine visible and invisible
(latent) DNA-containing traces will lead to an increase in the disclosure of serious and especially serious crimes,
including the disclosure of crimes of past years. The development and improvement of this area of research is one
of the highest priority tasks of the forensic genetic examination.
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AHHOTamuUs: Pa3pa0dOTKa KOMIUIEKCHOTO METOJMYECKOTO TMOAXOAa IO MPOBEACHHUIO CYyAeOHO-MEIUIIMHCKON
OKCIEPTU3BI C TENbI0 HISHTH(PHUKAIMA MHKPOKOINYECTB, MUKPOCJIEIOB, KOHTAKTHBIX CIEIOB OMOJOTHYECKOTO
MIPOUCXOKIEHUS TPU MCTIOJIb30BAHUU COBPEMEHHBIX MOJIEKYISPHO-TEHETHUECKUX METO/IOB.

B mpormecce coBepmieHUs] TPECTYMIIEHUS MPOMCXOIUT HEMOCPEICTBEHHBIH KOHTAKT IPECTYITHUKA C TEJIOM
NOTEPIEBIINX, UX OAEKIOW, M APYTHMMHU IpeIMETaMH OKpYy)Karolleld O0OCTaHOBKM, B pe3ynbTaTe 00Opa3yloTcs
BWJINMbIC U HEBUJHMMbIC (JIATEHTHbIE) clieabl. CI0KHOCTh TIOJIHOTO YHUYTOXEHHS JTHOO0 (QabCU(PHKAIINN CIIEIOB
OMOJIOTHYECKOr0 MPOUCXOXKIACHHS TIOBBIIAET YIEIbHBI BEC MOAaHHBIX CIEJOB B CHCTEME BEIIECTBEHHBIX
JI0Ka3aTesbCTB. Mcnomnp3yemble B MACHTH(PUKAUOHHBIX LENAX 3TH JO0KA3aTeNbCTBA OTIMYAIOTCS HauOOINbIICH
JOCTOBEPHOCTHIO M 3HAUYMMOCTBIO KaK B M300JMUYEHHMH OOOCHOBAHHO IOJO3PEBAEMBIX, TAaK U B YCTAHOBICHUH
HENPUYACTHOCTH K MPECTYIUICHUSIM JIUI] HEBUHOBHBIX.

Illnpokoe BHeApPEHUE W MPUMEHEHHWE METOJIOB, MO3BOJISIOUIMX BBISABIATH M HCCIENOBaTh BUANUMBIE M HEBUANMBIE
(marentneie) JJHK-coneprkamye cieapl, MpUBEAET K YBEIIMUEHHUIO PACKPBITHS TSDKKHX U 0C000 TSDKKHUX IIPECTYIUICHHUH,
B TOM YHCII€ K PACKPBITUIO MPECTYIUIEHUH Mponuisix JieT. OCBOGHNE W COBEPIICHCTBOBAHME JTAHHOTO HAIPaBICHUS
MCCIIE0BAHNI — OJJHA M3 CAMBIX IPUOPUTETHBIX 33/1a4 CyIe0HO-TeHETUIECKON SKCIIEPTH3BL.

KaroueBble cjioBa: I/IZICHTI/I(i)I/IKaHI/IH, CJICbI MPECTYIUICHW, TOKa3aTC/ILCTBA, CYJIC6HO'MC,ZII/IHI/IHCK351 OKCIICPTU3aA.

30




European Reforms Bulletin No 2 2019

SUBJECTS OF ADMINISTRATIVE OFFENSES
ON MOTOR TRANSPORT
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Abgract. Indispensable condition for the proper qudification (estimation) of administrative misdemeanor is the
accurate identification of its subject, that is determination of specific person whose acts or omissions have endangered
public relations protected by the sanctions of administrative and delict norms. Absence of the subject means absence of
composition of the offense in the whole. Moreover, without reliable information about the subject of the administrative
misdemeanor, even in spite of the obvious fact of the wrongful act, the administrative case is not to be initiated at all.
Valid legidation on administrative ligbility allows for the possibility of specia measures aimed at identifying the culprit,
but only in cases where such an identification does not require a complex set of investigative actions and, accordingly,
does not presuppose significant timing and materia costs. Typicaly, this occurs only when there is physica ahility to
detain the offender at the crime scene, or if certain identity data (like vehicle registration number) is sufficient enough
for quick and accurate identification of aperson.

Keywords: administrative responsibility, administrative misconduct, qualification of administrative misconduct,
subject of administrative misconduct.

Anaysis of recent achievements and publications. Given its relevance, the issue of the subject of
administrative misconduct in road transport has attracted the attention of many industry researchers. In this aspect
of particular theoretica and applied interest are scientific works of A.Gurzhiy, T.Gurzhiy, V.Donenko,
V .Kolpakov and others [1; 2; 3; 4; 5; 6]. At the same time, the rapid development of administrative and tort
legislation - on the one hand, and the widespread introduction of digital means of fixing administrative offenses on
transport - on the other, have actualized a wide range of new problems of establishing the special features of the
subject of administrative offenses in road transport.

The purpose of the article is to formulate a set of legidative propositions and methodological
recommendations aimed at minimizing the errors of the qualification officials when identifying specia features of
the subject of administrative misdemeanors on road transport.

Main material presentation. It is commonly known, that state of affairs in the country all in all and law
development in particular at present day being the subject of administrative offenceis not an abstract phenomenon.
It isrealy existing individual or legal entity whose factua actions (or inaction) violated specific rules of law and
created a real danger for public relations. Along with it, as it is rightly stated in the scientific literature, the
composition of the offense does not contain general description of the real particular person, but covers a number
of certain features that alow to carry out social and legal estimation of the offender [7, p. 109; 8, p. 32-33].

In their turn, special features are those features that included into the composition of some certain offenses,
the commission of which isinextricably linked to a specific legal, professional, physical, behavioral or other status
of a person. They are obligatory to be indicated into the content of the legislation on liability for specific offenses
being obligatory subjected for their qualification. The entities (subjects) characterized by such features are referred
to as specia entities in the domestic theory of administrative law.

The analysis of the current valid legidation makes it possible to distinguish the following categories of
special subjects of administrative offenses on maotor transport:

1) driver of a motor vehicle, i. e. a person who drives a motor vehicle and has driver's license (driver's
license, temporary license to drive, temporary vehicle operation license) of the appropriate category. A driver is
also considered to be a person who teaches driving while actually being inside the vehicle [9].

A great number of so-called "when driving" offenses can be committed by drivers of any category. But in
many cases, the driver of a certain category is a special subject of administrative misconduct on motor transport.
At the same time, for qualification (estimation) of some administrative misdemeanors is necessary to be confirmed
not only as person’s right (license) to drive, but also taking into consideration his/her certain driving experience.
For example, the subjects of transportation of dangerous goods, and therefore the subjects of violation of the
relevant rules (i. e., administrative offenses provided for in Part 3 of the Article 123-3 and Article 132-1 of the
Code of Administrative Offenses) may be only: @) persons, that have been working as drivers of vehicles of the
relevant category for the last three years; b) military servicemen, members of the ordinary and junior commanders
of the civil protection service, who have undergone specia training and have had study for six months;
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2) the owner (proper user) of the vehicle. According to the current legidation, the subjects of violations of
the Traffic Regulations, recorded into by automatic mode or in the mode of photo-recording (video recording), can
be individuals for whom the vehicle is registered on; the head of the legal entity for which the vehicleis registered
on, or the person performing his/her authority; the proper user of the vehicle.

It should be noted that in cases of automatic, photo- or video-recording of violations of the Road Traffic
Regulations, the person as the subject of responsibility for its commission is established by means of the relevant
state registers: the Unified State Register of the Ministry of Internal Affairs of Ukraine (in KUpAP - “the Code of
Administrative Offenses”), as well as the Unified State Register of Legal Entities, Individual Entrepreneurs and
Public Organizations.

If during the qualification process it was found out that the Unified State Register of the Ministry of Internal
Affairs of Ukraine contains data both about the owner of the vehicle and about its proper user, then the latter is
recognized as the subject of responsibility for the corresponding violation. If the vehicle is registered by a legal
entity, and there is no data about the head of such a person or about physical individual -entrepreneurs and public
organizations in the Unified State Register of Legal Entities, the administrative charge is imposed on the person
who performs his powers;

3) the person who imported the vehicle onto the territory of Ukraine. According to Article 122 of the Code
of Administrative Offenses, if the vehicle was registered abroad (and therefore it is not subject to state registration
in Ukraine and its data is not indexed within the Unified State Register of the Ministry of Internal Affairs of
Ukraine), for violations of the Traffic Rules recorded in automatic mode or in photo-mode (video), the person who
imported such a vehicle onto the territory of Ukraine is brought to administrative responsibility [10]. Information
about such persons is contained in the database "Information on persons crossing the state border of Ukraine’,
which is under consideration of the Administration of the State Border Service of Ukraine and being a component
of integrated interagency information and telecommunication system for control over persons, vehicles and goods
crossing the state border the “Arkan” [11].

4) the official responsible for the technical condition, equipment and operation of vehicles. According to
Articles 10 and 11 of the Law of Ukraine "On the Traffic", positions for experts on traffic safety are obligatory
established: @) in motor transport enterprises with 15 and more units of transport (on condition that the
corresponding vehicles are located in one settlement); b) in central executive authorities, associations, enterprises
and organi zations where the number of persons engaged into the operation of vehicles exceeds 50 people [12].

The road safety specidist (official) is assigned to a wide range of responsibilities, including: “... to ensure
proper technical condition of the vehicles and to comply with the environmenta requirements of their operation; to
prevent operating of vehicles by persons who do not have the driving license of the appropriate category, and who
failed medical examination within the prescribed period of time; persons who are in a state of acohol, narcotic or
other intoxication or under the influence of medicines that reduce their attention and reaction rate; not to let out
vehicles, which technical condition does not meet the requirements of state standards, traffic rules, and also if they
are not registered in the proper order, converted (rebuilt) with violation of the requirements of the law or have not
passed the obligatory technical control [12]”. Failure or improper performance of these duties entails
administrative liability according to the Articles 128, 129 and 132-1 of the Code of Administrative Offenses.

5) the official responsible for maintenance of motor roads, streets and other objects of road infrastructure is
the subject of administrative misdemeanors provided for by Articles 128-1, 139 and 140 of the Code of
Administrative Offenses. It should be noted that the establishment of specific official guilty of the offenses under
study depends to a large extent on the type and location of the highway on which the offense was committed.
According to the Law of Ukraine “On Motor Roads” (Article 5), all highways are divided into four types: 1) public
roads; 2) streets and roads of settlements; 3) departmental (technological) roads; 4) roads on private territories
[12]. Balance sheet holders are responsible for the condition of each road type mentioned.

The State Motor Road Agency of Ukraine (Ukravtodor) and its regional subdivisions (highway servicesin
al regions of the country and Kyiv) are established for the roads of public usage.

Roads and streets of cities and other settlements are managed by local governments being the communal
property. Due to this, city, village and town councils are responsible for their condition and maintenance.

The departmental (technological) highways include in-house technological roads owned by legal entities or
individuals. Accordingly, the owners are responsible for the quality of design, construction, reconstruction, repair
and safety for usage of these roads.

Finally, the responsibility for condition of roads on private territories is laid upon the owners of these
territories (individuas or legal entities under private law), and in the case of roads entrust to state or communal
property on the basis of Article 25 of the Law of Ukraine "On Motor Roads’, the relevant regiona unit of
Ukravtodor or local (city, village, settlement) council isresponsible [13].

It should be added that in cases of violation of the rules, norms and standards of road safety while
maintaining railway crossings (Part 1 of Article 140 of the Code of Administrative Offenses), their subjects are the
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officials of JSC “Ukrzaliznytsia” (as a balance holder of the main railway tracks) or officials of the enterprises,
institutions, organizations that own the driveways [14].

In resolving this issue, the courts of al instances, including the Supreme Court of Ukraine, do not manifest
clear, consistent position. In particular, the Supreme Court of Ukraine, having considered the case No.
760/8191/15-c dated 07.11.2016 (the story of the case concerned aroad accident due to the vehicle being hit by an
unattached sewer cover), agreed with the Court of Appeal decision that responsibility for the committed
misdemeanor should be borne by the street balancer — communal enterprise “Road Maintenance Department for
Repair and Retention of Motorways and Constructions of Solomensky District of Kyiv”.

Although both of these decisions ded with civil cases for pecuniary damage, they clearly illustrate the problem of
gppointing an officid responsible for violating the rules of roads and streets maintenance as the subject of adminigrative
misconduct. The only possible way to identify such a person is just to determine which authority (enterprise, organization)
being directly responsible for safe traffic conditions on a particular section of the road (street).

6) land users of areas adjacent to motorways. Unified rules for repair and maintenance of roads, streets,
railroad crossings, their use and protection are approved by the Cabinet of Ministers of Ukraine, Resolution dated
30.031994. No. 198, impose the following duties onto landowners and users of areas adjacent to suburban roads or
red roads and streets of settlements: to maintain in good condition exits from these sites; - to prevent objects of
soil, stones and other materials, debris from being dumped on the road; install and maintain fences in good order,
etc. [15]. Failure to fulfill these obligations entails responsibility according to the Article 142 of the Code of
Administrative Offenses: “Violation by the land users of the rules of retention of areas adjacent to motorways”.

In terms of the legal definition and establishment of the subject of administrative misdemeanor provided by
Article 142 of the Code of Administrative Offenses, it is necessary to pay attention onto the following problem.
Although the valid legidation establishes obligations for the maintenance of roadside sites and objects on different
categories of entities (landowners and land users), only land users can be brought to responsibility, i. e. “Legal
entities and individuals (residents and non-residents) who have been granted the use of land of state and communal
property, including the terms on lease [16]”.

Moreover, under the sanction of Article 142 of the Code of Administrative Offenses it is clear that not all
the users of such sections may be the subjects of violation of the rules on maintaining areas adjacent to the roads.
Having introduced the responsibility on citizens and officials of authorities (enterprises, organizations), the
legislator did not foresee it for individual s-entrepreneurs. Meanwhile, a present day a considerable part of land
adjacent to motorways (especialy in small settlements) is used by this particular category of business entities.

Conclusions. Summarizing al the mentioned above, we can state that the practical establishment of the
subject of administrative misdemeanors on road motor transport is accompanied by many problems that lead to
errors in qualifications, misapplication of administrative and delict norms, legal conflicts occurrences. This
includes, in particular, the lack of professional qualifications of the subjects, the lack of methodological support,
and the poor technical/software equipment (especiadly in the case of inter-departmental data exchange within
electronic registers), and many others. But, of course, the main problem liesin the area of legidation.

The defects of |egidative regulation significantly complicate the qualification of offenses, "fragmenting” the
protection of industrial relations, they reduce overall effectiveness of the institution of administrative
responsibility. Not only the security of relevant public relations, but also the actual state of transport security
depends on their early elimination. In the light of the above, it is necessary to improve a number of provisions of
the Code of Administrative Offenses concerning description of subjects of administrative offenses in road motor
transport. For this purpose, it is necessary to:

- to exclude Part 2 from the content of Article 127-2 of the Code of Administrative Offenses;

- in the context of the Code of Administrative Offenses (in particular in Articles 128, 129, 132-1, 133-1,
133-2, 139 and 140) the words “citizen-subject of business economic activity” and “citizen-subject of
entrepreneurial activities” in all cases are to be replaced by the word “individual-entrepreneur”;

- Article 142 of the Code of Administrative Offenses on “Violation of the rules of maintaining the areas
adjacent to motorways by the land users” should be edited in the following wording:

Violation of the rules of maintaining areas adjacent to the lane of motor roadways of national, republican
and local importance, duties on cleaning sidewalks, pedestrian paths within the areas assigned to them, equipping
and repairing the cross-bridges and keeping them clean, as well as entrances to motor highways for public usage
entails the prevention measure or the imposition of a penalty on these citizens in the range of from one to three
minimum incomes of citizens, and the prevention measure or the imposition of the penalty on officials or
individual -entrepreneurs — in the range of from three to seven non-taxable minimum incomes of citizens.

33



No 2 2019 European Reforms Bulletin

Referencies:

1. Gurzhiy AV. (2012) Problemy vdtanoviennia subiekta porushen pravyl perevezennia nebezpechnykh,
velykovahowykh i vel ykohabarytnykh vantazhiv u protses administratyvno-parvovoi kvalifikatsi [Problems of Determining
the Subject of Violations of the Rules of Carriage of Dangerous, Heavy and Oversized Cargoes in the Process of
Adminigrative and legd Qudification]. Visnyk Zaporzkoho natsonalnoho universytetu. Seriia: Yurydychni nauky
[Bulletin of Zaporizhzhya Nationa Universty. Series: Law]. 2012. Ne. 1. Part 2. P. 111-117. (In Ukrainian)

2. Gurjiy T.O. (2012) Aktualni problemy derzhavnoho kontroliu u sferi bezpeky dorozhnoho rukhu [Actual
problems of state control in the field of road safety]. Administratyvne pravo i protses [Administrative law and
process]. 2012. Nel (1). Pp. 78-87. (In Ukrainian)

3. Gurzhi T.O. (2009) Aktualni problemy derzhavnoho prohnozuvannia u sferi bezpeky dorozhnoho rukhu
[Actua problems of state forecasting in the field of road safety]. Problemy pravoznavstva ta pravookhoronnoi
diialnosti [Problems of jurisprudence and law enforcement]. 2009 Ne3. Pp. 68-73. (In Ukrainian)

4. Gurjiy T.O. (2009) Aktualni problemy zakonodavchoho rehuliuvannia administratyvno-deliktnykh
vidnosyn u sferi bezpeky dorozhnoho rukhu [Topical problems of legislative regulation of administrative-tort
relationsin the field of road safety]. Pravo Ukrainy [Law of Ukraineg]. 2009. Ne3. P.90-94. (In Ukrainian)

5. Donenko V.V., Kolpakov V.K. (2003) Keruvannia transportom u stani spianinnia: administratyvno-
deliktni  problemy: monohrafiia [Controlling intoxicated transport: administrative and tort problems:
[monograph]]. Dnepropetrovsk: Yurydychna akademiia [Law Academy], 2003. 196 p. (In Ukrainian)

6. Kolpakov V K., Chernovsky O.V., Gordeev V.V. (2010) Porushennia prawl dorozhnoho rukhu: kolizinist novel
i pravove rehuliuvannia: monohrafiia [Violations of traffic rules. the collison of short stories and legd regulation:
monograph]. Chernivts: Chernivetskyi nats. un-t [Chernivts Nat. Univ]., 2010. 328 p. (In Ukrainian)

7. Gurzhi T.O. (2007) Do pytannia pro subiekta adminisiratyvnoho deliktu [On the subject of an administretive
offensg]. Visnyk Prokuratury [Bulletin of the Prosecutor's Office]. 2007. Ne 10. P.109-112. (In Ukrainian)

8. Shestak L. (2013) Do pytannia pro oznaky subiekta administratyvnoho pravoporushennia [On the
Question of Signs of the Subject of Administrative Offenses]. Pidpryiemnytstvo, hospodarstvo i pravo
[Entrepreneurship, Economy and Law]. 2013. Ne9. Pp. 32-34. (In Ukrainian)

9. Pro Pravyla dorozhnoho rukhu: Postanova Kabinetu Ministriv Ukrainy vid 10 zhovtnia 2001 roku Ne
1306 [On Traffic Rules: Resolution of the Cabinet of Ministers of Ukraine No. 1306 of October 10, 2001].
Ofitsiinyi visnyk Ukrainy [Official Journal of Ukraine]. 2001. Ne 41. Art. 1852. (In Ukrainian)

10. Kodeks Ukrainy pro administratyvni pravoporushennia [Code of Ukraine on Administrative Offenses].
Vidomosti Verkhovnoi Rady Ukrainskoi RSR [Information of the Verkhovna Rada of the Ukrainian SSR]. 1984.
Dodd. to Ne. 51. Art. 1122. (In Ukrainian)

11. Pro zatverdzhennia Polozhennia pro bazu danykh “Vidomosti pro osib, yaki peretnuly derzhavnyi
kordon Ukrainy”’: Nakaz Administratsii derzhavnoi prykordonnoi sluzhby Ukrainy vid 25.06.2007r. Ne 472 [On
Approval of the Regulation on the Database “Information on Persons Crossing the State Border of Ukraine”: Order
of the Administration of the State Border Service of Ukraine dated 25.06.2007. No. 472]. Ofitsiinyi visnyk Ukrainy
[Official Bulletin of Ukraing]. 2007. Ne 50. Art. 2047. (In Ukrainian)

12. Zakon Ukrainy “Pro dorozhnii rukh” [Law of Ukraine "On Traffic"]. Vidomosti Verkhovnoi Rady
Ukrainy [Bulletin of the Verkhovna Rada of Ukraing]. 1993. Ne 31. Art. 338(In Ukrainian)

13. Pro avtomobilni dorohy: Zakon Ukrainy vid 8.09.2005r. Ne 2862-1V [About Roads: The Law of Ukraine
of September 8, 2005 No. 2862-1V]. Ofitsiinyi visnyk Ukrainy [Official Bulletin of Ukraing]. 2005. Ne 40. Art.
2534. (In Ukrainian)

14. Pro zaliznychnyi transport: Zakon Ukrainy vid 04.07.1996r. Ne 273/96-VR [On Rail Transport: Law of
Ukraine of July 4, 1996 No. 273/96-VR]. Vidomosti Verkhovnoi Rady Ukrainy [Bulletin of the Verkhovna Rada of
Ukraine]. 1996. Ne. 40. Art. 183(In Ukrainian)

15. Pro zatverdzhennia Yedynykh pravyl remontu i utrymannia avtomobilnykh dorih, vulyts, zaliznychnykh
pereizdiv, korystuvannia nymy ta okhorony.: Postanova Kabinetu Ministriv Ukrainy vid 30.031994r. Ne 198 [On
approval of Uniform rules for repair and maintenance of highways, streets, railway crossings, use and protection of
them: Resolution of the Cabinet of Ministers of Ukraine dated 30.031994. No. 198]. Ofitsinyi sait Verkhovnoi
34




European Reforms Bulletin No 2 2019
Rady Ukrainy [Official site of the Verkhovna Rada of Ukraine]. URL: https://zakon.rada.gov.ua/l aws/show/198-
94-% D0% BF. (In Ukrainian)

16. Podatkovyi Kodeks Ukrainy vid 2.12.2010 Ne 2755-V1 [Tax Code of Ukraine Ne 2755-VI of 2.12.2010].
Ofitsiinyi visnyk Ukrainy [Official Bulletin of Ukraing]. 2010. Ne 92. Vol. 1. Art. 3248. (In Ukrainian)

Cy0beKkThbl A IMUHHCTPATHBHBIX IPABOOTHOIIEHHI HA ABTOTPAHCIIOPTE

Hedenora Anéna BanepueBna, e-mail: 31051984@ukr.ner
KueBckuii HallMOHAIBHBIM TOPrOBO-9KOHOMHYECKHI YHUBEpCHTET, T. Kues, Ykpanna

AnHotamusa. CTaThs  OCBENmIaeT  BONPOCHI  YCTAHOBIEHHWS  CIIEUAIBHBIX  TPU3HAKOB  CyOBEKTa
aJIMIHUCTPATUBHBIX MPOCTYIKOB Ha aBTOMOOMIBHOM TPAaHCIOPTE B XOJ€ WX KBaJTHU(HUKAIMH. YUUTHIBAS CBOIO
aKTyaJIbHOCTB, MpoOieMaTHKa CyObeKTa aJMHHUCTPATUBHBIX MPOCTYNKOB Ha aBTOMOOMJIBHOM TpPaHCIIOPTE
MpUBJECKaeT BHUMaHUE MHOT'HX OTpPAcJIEBBIX HcciefoBaTeneil. B qanHOM acmekre 0coOblii TeopeTHYecKHid U
MPUKJIATHOW WHTEpeC MpeacTaBissioT HaydHble paboter A.B. TD'ypxwmit, T.O. TI'ypxunsa, B.B. [lonenka,
B.K. KonmakoBa u gpyrux. Bwmecte ¢ TeMm, cTpeMUTENbHOE pa3BUTHE aAAMHUHUCTPATUBHO-ACIMKTHOTO
3aKOHOJATENIbCTBA — C OJHOH CTOPOHBI, M MaclITaOHOE BHEAPECHHE UPPOBBIX CPEICTB (UKCAIUU
aJIMHUHUACTPATUBHBIX MPOCTYIIKOB Ha TPAHCIOPTE — C IPYTOH, aKTyaTU3uPOBAIH IUPOKUN KPYT HOBBIX TIPOOIEM
YCTaHOBJICHHS CIIEIUAIBHBIX TPHU3HAKOB CYOBEKTa aJIMHHHCTPATUBHBIX MPOCTYIIKOB Ha aBTOMOOWIBHOM
TpaHCIopTe.

YunuThiBas M3N0KEHHOE, NMPUMEHEH HWKE TIOPSIKEe OCBEIIEHUS NPU3HAKOB CyOBEKTa aJMHHUCTPATUBHBIX
MIPOCTYIIKOB Ha aBTOMOOMIIEHOM TPAHCIIOPTE CIIEAYET CUUTATh YCIOBHBIM. OH OCHOBBIBAETCS Ha TIOKTPUHAIBHOMN
TpaguUHUU OIKMCAHUS IMPHU3HAKOB COCTaBa IIPABOHAPYILICHUS U HE NETEPMUHHUPYET aITOPUTM YCTAHOBIICHUS
IIPpU3HAKOB Cy6’beKTa JACJIUKTA B XOJ€ NPAKTUYCCKOTO NPUMCHCHNA aAMUHUCTPATUBHO-ACITIUKTHBIX HOPM.

KioueBble ciioBa: agMUHHCTPATUBHAs OTBETCTBEHHOCTb, aJMHHUCTPATUBHBIA MPOCTYNOK, KBadH(pHUKALUSL
aJIMUHHCTPATUBHBIX POCTYIKOB, CYOEKT aJIMUHUCTPATHBHOTO MPOCTYIIKA.
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PRINCIPLESFOR ADMINISTRATIVE AND LEGAL REGULATION OF
BANKRUPTCY STATE POLICY IN UKRAINE

Sarnatskiy M. A.,
post-graduate of the Administrative Law Department
Kyiv Nationa University named after Taras Shevchenko, Ukraine
e-mail: maksym.sar@gmail.com

Abstract: The article deals with the study of principles for administrative and legal regulation of bankruptcy
policy in Ukraine. In particular, the ambiguous approach of legislation onto the systematization of the principles of
state regulation and the principles of administrative and legal regulation is emphasized on, which points out on to
the difficulties when establishing systematic foundations, as well as on importance and role of classification of
principles for administrative and legal regulation that are of great importance both for theory and practice on the
level of administrative regulation. In addition, it is emphasized that the specific classification of the basic
principles for administrative and legal regulation is not yet complete. Therefore, the content and the meaning of
each principle and their systematization is be developed and basing on real life-time circumstances, taking into
account peculiarities on bankruptcy proceedings in Ukraine.

Keywords: gate policy, bankruptcy, debtor, principles of administrative and legd regul ation, bankruptcy procedure.

IMocTtanoBka mpoOsaemu. MexaHi3M aAMiHICTPATHBHO-TIPABOBOTO PETYJIIOBAHHS JEPXKABHOI MOJITUKH Y
cdepi OaHKpyTCTBa B YKpaiHi BPEryJbOBaHO HOPMaMH Tay3€BOTO 3aKOHOAABCTBA, 3 TOMIX SIKOTO BHUIUISIOTH
TlNocrmomapeekuii komeke Ykpainu Big 16 cigns 2003 p., a Takox Kogekc Ykpainu 3 nmpouenyp 6ankpytcrsa Bif 18
xoBTHS 2018 p. JlepxaBHa moiiTuka y cdepi OaHKpyTcTBa B YKpaiHi Ik 00°€KT aJAMiHICTPaTHBHO-TIPABOBOTO
perymoBaHHs (OPMYETbCS Ta peEANi3yeThCs Ha BIACHUX IIPABOBHX 3acafax, [0 BU3HAYCHI Taly3eBHM
3aKOHOJIAaBCTBOM 3 JJOTPUMAHHSM 3arajbHAX Ta CICIiaTbHUX MPUHIINIIIB.

Cran nociikenHsi. JleranbHe BUBYCHHS TOHSTTS TPHHIMIIB aJMiHICTPaTHBHO-TIPABOBOTO PETYIIIOBAHHS, iX
3MICTYy, BHJOBOi XapaKTEpPUCTHKW Ta 3HaueHHA. Oyiu TpeAMETOM JOCIiKEHHS OaraThoX HayKOBIIB, 30Kkpema: 1.B.
l'amyseko, B. B. [bxyss, A.M. Komomiir, T.O. Konomoenp, A.A. Ilyxrempka, b. M. Ilomsaxos, B. II. Kosupesa,
B.B. Pumusimok T.O. I'ypkis, O.B. Kyssmenko, O.I1. Citimmunuii, C.I'. Crenenko, Yrmxmaps K1, I1aBincekuii B.P. ta
iH. Ha piBHi aucepramiiiHiux poOiT BIIPOAOBK OCTAHHIX POKIB TPUHIIMITK aJMiHICTPATHBHO-TIPABOBOTO PETyJIIOBAHHS B
OKpeMuXx cepax CyCiIbHUX BiTHOCHH BUCBITIMIM Taki Haykosli: JI.B. Cenuenko, H.I1. Kamenceka, B.b. KpukyH Ta iH.
B VYkpaini cdopMmynboBaHO # 3aKOHOIABYO 3aKPiIUIEHO OCHOBHI NPHHIMIM, 3aBAAHHS Ta CTpaTeriuHi HampsiMu
aJIMiHICTPATUBHO-TIPABOBOT'O PETYIIFOBAHHS JIEP>KaBHOI TIONITHKH y cepi OaHKpyTCTBa, cHOPMOBAHO My OIIiuHi iHCTHTYIIT
BinmoBinHOI KommeTeHii, yxasieHo Koneke Ykpainu 3 npouenyp OaHKpyTcTBa, psii IporpaMm Ta IuiaHiB Aid. Pazom 3
THM, Ha PiBHI MPaKTUYHOI peai3amii JaHOrO PEryIOBaHHs, MAOTh MICIle MPOOJIEMHI IMUTAHHS MMPAKTUYHOTO 3MICTY, a
caMe Pi3HOCIIPSIMOBAHICTh, HEMOCIIOBHICTh, JyOJIFOBAHHS B JISUIBHOCTI PI3HMX BIJOMCTB IIIOJI0 peatizailii JaHoro
HaIpsAMY JIeP*KaBHOI MOMITUKH. SIK pe3y/IbTar, IHBECTHIIIIHA PUBA0IMBICTh EKOHOMIKH Y KpaiHHU 3aJIMIIAEThCS Ha JIOCUTh
HI3bKOMY PiBH, 1110 ¥ CBOIO YepPry 3HAYHOIO MipOO BIUTMBAE HA BUPIIIEHHS COIIAIbHO-SKOHOMIYHUX MPOOIIEM, 3 SKIMH
CTUKA€EThCS Oyjb-siKa KpaiHa, 110 Yy CBOIO 4Yepry akKTyalli3ye HEOOXIIHICTh MOAAIBIIOr0 HAYKOBOI'O OIPAIFOBAHHS
BHIIICO3HAYCHUX MTUTAHb.

Buknan ocHoBHoro marepiany. 3ycwuis YKpaiHM o0 HaOyTTs MOBHONPABHOTO UJIEHCTBA B
€pponeiicbkomy Coro3i cpsMOBYE ii 3yCHIUIA Ha TapMOHi3alilo Ta 3MillHEHHS IPAaBOBOT OCHOBU 1 MOCIIiJOBHOTO
YIOCKOHAJICHHS [ISIBHOCTI OpraHiB MyOJiYHOI BJIagd 3 METOH NPUCKOPEHHS €KOHOMIYHOTO Ta COIL[IaJbHOIO
PO3BHUTKY KpaiHH, a SK Pe3yJbTaT, HOJIMIICHHS SIKICHUX CTaHAApTIB KUTTS 11 HACENCHHS.

Pasom 3 TMM BapTO 3a3HAUMTH, MO AKTyaJbHICTH PO3POOKM NpoOIEeMaTHKH (QOPMYBAaHHS CHUCTEMH
NPUHIMIIIB aJIMIHICTPaTUBHO-TIPABOBOTO PETYJIIOBaHHS Jiep)KaBHOI MONITHKK y chepi OaHKpyTcTBa B YKpaiHi
TOJIOBHUM YMHOM OOYMOBIIIOE TOM (aKT, IO Tajy3eBe BiTUM3HSHE 3aKOHOJABCTBO, 30kpeMa Kojekc Ykpainu 3
nporeayp OaHKpyTCTBa B YKpaiHi KOHCTaTye B CBOEMY 3MiCTi KOHKPETHHUX NPHHIUIIB, HAa SKUX Majo O
IPYHTYBATUCh TAKE PEryJIIOBaHHS AP KaBHOI MOJITHKHU i mponielypr OaHKpYTCTBa B YKpaiHi.

VY Toit ke wac, sk Harojomrye A.M. Konopmiii, 3miiCHEHHSI aJMiHICTPaTUBHO-TIPABOBOTO PETYIIOBAHHS
HEMOXXJIMBE 0e3 cTiHKoro GpyHIaMeHTy, SKHM, B CBOIO Yepry, BUCTYNAIOTh NPUHIIMIIH, SIK MEPLIIOOCHOBH, OCHOBHI
npaBuia, MOJIOKEHHS, 3a SKMMH Ji€ perymorua cucreMa. [lepimn 3a Bce, HEOOXiIHO 3BEPHYTUCH IO 3HAUYEHHS
CaMOro TMOHSATTS «IPUHIUI», SKE INOXOAUTh BiJ JATHHCHKOIO CJIOBA «principiumy, II0 O3HA4Ya€ OCHOBHI,
Hal3arajbHilll, BUXIJIHI MMOJIOXKEHHs, 3ac00H, MpaBuja, 10 BU3HAYAIOTh MIPUPOIY U COLIAbHY CYTHICTH SIBHIIA,
Horo cpsIMOBaHICTh 1 HalCyTTeRBiM BiaacTuBocTi [1, c. 17].
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[IpunarigHo 3ragaty, 1mo mpoOyieMi TPaKTyBaHHS JaHOTO (inocopChKOro MOHATTS HMPUCBSIYEHI YMCIEHHI
mpami (axiBI[iB pi3HUX rary3cil 3HaHb. 30KpeMa Ha TyMKy mpodecopa B. Iloropinka, NpUHIKI CIi PO3MIISIATH
SIK TOPSOK 3IIMCHEHHS peryirorodoro BBy [2, ¢. 12]. Tomi sk mpodecop A.M. Komoniii y posrisgae maHy
KaTeropito 3 TOYKH 30py THOCEONOrii, SIK TaKy, IIO TICHO MOB’s3aHa 3 KaTEropisMH «3aKOHOMIPHICTBY» i
«CYTHICTB». Y LbOMY 3BSI3KY, JOCIiAHUK HAroJOUIYyeE, IO MOHSTTSA «IIPUHIMIT» CHiBBIAHOCHTHCS 3 KaTETOPIEr0
«imes» y TOMY BWIIQIKy, KOJH TiJ OCTaHHBOI (iocodn po3yMilOTh BHYTPINIHIO JIOTIKY, 3aKOH iCHYBaHHS
00’eKTa, Te, IO CKJIafa€ MOro BHYTPILUIHIO CYTHICTh. Y Teopii Mi3HAHHS NPUHLUI BUCTYNA€e SK aOCTpaKTHE
BU3HAUEHHS 171€1, a TOUHile, 5K MeBHA CYKYIHICTh NPUHIMIIB, IO NOPiBHIOOTH inei [1, c. 16]. Takum yuHOM,
MOJKHA 3a3HAYHTH, [0 MPHUHITUIH, OE€3MepevyHo, HalIeKaTh 10 OIHIET 3 OCHOBHHX KaTeropiii Ta MexaHi3MmiB Oyab-
SIKOTO CYCIIUTBHOTO SIBUINA.

LlinkoM JIOTiYHUM € TBEp KEHHS, 10 Oepydu A0 yBaru oOCTaBUHY, IO iCHY€ BEJIMKAa KiJIBbKICTh MOTJISAIB
HAyKOBIIIB IIOAO TPaKTyBaHHS NPUHIMITB TpaBa, iCHye il BiANOBiIHA BHIOBa XapakrepucTtuka. Ha mymKy
npocdecopa A.l. bepnada, BapTo MOAIMNTH NPUHIMIHN Ha Taki BUAM: 1) 3aralbHOCUCTEMHI; 2) CTPYKTYpPHO-IIIJIBOBI,;
3) cTpykTypHO-(QYHKIIOHANBHI; 4) CTPYKTYpHO-OpraHi3aliiiHi; 5) cTpyKTypHO-TIponecyaibHi [3, c. 131].

VY cBorw uepry, npodecop A.M. Kononiii Hamae Taky kiacudikamito NpUHOMIIB: 1) MpaBOCBiAOMOCTI; 2)
MIPaBOYTBOPEHHS; 3) MPaBOTBOPUOCTI, a cepell HUX — 3aKOHOTBOPYOCTI 1 HOPMOTBOPHYOCTI; 4) cHcTeMH TpaBa: a)
3arajdbHONpPaBOBI (OCHOBHI); 0) MDKraimy3eBi; B) Traiy3eBi; T') IHCTHUTYTIB IpaBa; 5) CTPYKTypu IIpaBa: a)
3arajJbHOCOI[IAIFHOrO 1 IOPUAWYHOTO; 0) MyONiYHOTO W TPHUBATHOTO; B) PETYISATUBHOTO i OXOPOHHOTO; T)
MaTepiaJbHOTO W TPOIECYalbHOTO; 1) 00 €KTHBHOTO W cy0’eKTHBHOTrO; 6) mpaBopeaiizallii, a cepel HHUX 1
MPaBO3aCTOCYBaHHS; 7) MPaBOOXOPOHH, a Cepel HUX OCOOIMBO — MPABOCYAIS 1 FOPUIUYHOI BiIITOBIAaIBHOCTI.
[MpuHnMIM cucTeMH i CTPYKTYpH IpaBa, L0 BTUTIOIOTHCS Yy NPUHIMIN TMPABOYTBOPEHHS, MNpaBopeawizalii i
NPaBOOXOPOHM, MOXKHA HAa3BaTH NMPHHLMIAMU MPABOBOI'O PETYJIIOBaHHS, BU3HAIOUM BOJHOYAC OCOOJIUBY POJb
3araabHONPAaBOBUX (OCHOBHUX) mpuHIHMIIIB [ 1, c. 39].

Omxe Ha nymky JI.B. CeHueHKO, MOKHA MIIBECTH MiJICYMOK, III0 HEOIHO3HAYHI MiAXOIU 10 CUCTeMAaTH3aIlii
NPUHIMIIIB JEPKABHOTO PETYJIIOBAHHS Ta MPHUHIUITB aJMiHICTPATHBHO-IPABOBOTO PETYIIOBaHHS CBiAYaTh MpO
TPYIOHOIII Yy BCTAaHOBIEHHI CHCTEMAaTH3aIlifHMX 3acaj, a 3HAa4eHHA 1 poib Kiacudikamii MTPUHIHITIB
aJMiHICTPAaTHBHO-TIPABOBOTO PETYJIOBAaHHS HACTIIPKM BaromMa $K I Teopii, TaK 1 JUIA TPaKTUKH
aJMIHICTPaTHBHOTO PETYJIIOBaHHS, 110 1 3apa3 OCTaTOYHa KiacuQikaiis OCHOBHMX 3acaj aJIMiHICTPaTHBHO-
IPaBOBOTO PETYIIIOBaHHS HE 3aBEPILIECHA, OCKIIBKH XapakTep KOXKHOTO MPUHIMITY Ta X CHCTeMaTH3allis NOBHHHI
PO3pOOIIATHCS 1 IPYHTYBATUCS Ha BArOMHUX ITiICTaBaX, BPaXOBYIOUH MiHJIMBICTh CyCIiIBHOTO OyTTS [4].

Ha ocHOBi BHIE3a3HAYCHOTO, MOXKHA 3ayBaXHTH, IO MPAKTHYHO YyCi NPHHLIUIH aIMiHICTpaTUBHO-
MIPABOBOTO PETyJIIOBAHHS Ta IX BUJIOBA Kiacupikallii CKJIaJar0Th OKPEMHUH €JIEMEHT MeXaHi3My aJIMiHICTPaTHBHO-
IPaBOBOTO peryJroBaHHs. BogHouac, Ha OCHOBI aHaNIi3y HAYKOBHX IOTJISIIB BITYM3HSHHUX Ta 3apyOi’KHUX BYCHUX,
MOXXEMO KOHCTaTyBaTH, I[0 CydacHa HayKa aJMIHICTPATUBHOTO MpaBa HE BH3HAYala SIK 00 €KT JOCHIKCHHS
a/IMiHICTPAaTHBHO-TIPABOBE PETYJIIOBAHHS JICP)KaBHOI TONITHKK Yy cdepi OaHKpyTcTBa B YKpaiHi. A 1€ y CBOHO
4epry, HEraTHMBHO BIUIMBA€ SK Ha MOJAJbII JOKTPUHAIBHI JIOCHIIPKEHHS, TaK 1 Ha HOPMATHBHY Ta
MIPaB0O3aCTOCOBHY JiSUTBHICTh Y cdepi MiSUIBHOCTI cy0’€KTIB MiAMpHEMHUITBA. binbiie Toro, 3a3Ha4MMO, 10 TakKi
NPUHIIMII SK: 3aKOHHOCTI, BEpXOBEHCTBA IIPaBa, PIBHOCTI Cy0’€KTIB MiIIPUEMHUIITBA B CYCIUTBHUX BiJJHOCHHAX;
IOPUIMYHOI PiBHOCTI BCiX ()OPM BIACHOCTI; HEPO3PUBHOTO 3B'sI3KY IpaB i 000B’sI3KiB; IMOETHAHHS MTEPEKOHAHHS 1
INpUMYCy, MOYKHA PO3IJISIaTH SIK TakKi, 10 MArOTh BiJHONICHHS JO CHCTEMH NPHHIMIIB aIMiHICTPaTUBHO-
NPaBOBOT'O PETYIIOBAHHSA AePKABHOI OMITHKH Y cepi OaHKpyTCTBa B YKpaiHi.

Bepyun 10 yBaru BUIlle Ha3BaHi MPUHIMIH, iX TEOpEeTHYHE OOTPYHTYBaHHS, HEOOXiTHO BHUOKPEMHUTH W
CHCTEeMAaTH3yBaTH MPUHIMIH aJMIHICTPaTHBHO-TIPABOBOTO PETYIIOBAaHHS JEp)KaBHOI MOMITHKH y cdepi
OaHKpYTCTBa B YKpaiHi.

[Mpuctynarouu 10 aHamizy BH3HAYANBHUX 3acajl CHCTeMaTH3allli MPUHIMIIB aJMiHICTPaTHBHO-TIPABOBOTO
pETYIIOBaHHA JAEPKaBHOI MOJITHKH Yy cepi OaHKpyTCTBa B YKpaiHi HAroJI0CHMMO, 1110 He0OXiTHO OpaTH A0 yBaru
Ti 3aKOHOMIPHOCTi BIJHOCHH 1 TPOLECIB, IO MAaOTh BiJHOIIEHHA 10 CHCTEMH aJMiHICTPAaTHBHO-IIPAaBOBOTO
peryitoBaHHs I0CiipkyBaHoi Hamu cepu. [lepenlik BKa3aHWX NPUHIMITE HAMOBHIOIOTH «3arajlbHOCHCTEMHI
NPUHIMII  aIMIHICTPATUBHO-TIPABOBOTO  PETYJIIOBAHHS», JIO SKHX TPAAWIIHHO BITHOCATH: 3aKOHHICTB,
BEPXOBEHCTBO NpaBa, PO3MOALNT BIAA, JEMOKPAaTH3M, IJIAaCHICTb, 00’€KTHUBHICTH, COLiaJibHA CIPSIMOBAHICTh,
OINITUMI3AIliSl PETyJIOIYOr0 BIUIMBY, KOMIUIEKCHICTh, IUIAHOBICTh, Y4YacTh TpOMaJisiH Ta iX 00’€JHaHb B
aJIMiHICTPAaTHBHO-TIPABOBOMY PETYIIFOBaHHI.

Ilepm 3a Bce BapTO HAroJIOCUTH Ha NPUHIMIN 3AKOHHOCHWI, SKUHA € OCHOBOIOJOXHHMM HPUHIIMIIOM
aIMiHICTPAaTUBHO-IIPABOBOTO PETYJIOBAHHS, 1110 BU3HAYAE PIBEHBb IEMOKPATUYHOCTI CYCIUIBCTBA 1 JOpMYE OCHOBY
NpaBoBOi Jiep>kaBu. Pojib Ta 3HaYEHHS [[LOTO MPUHIIMITY MOJISTAE 1Ie i B TOMY, 10 QYHKI[IOHYBaHHS Cy0’€KTIB Ta
3MIHH Yy CTPYKTYpi YIOBHOB2)XCHUX [JE€pKaBHUX OpraHiB, IO 3AIHCHIOIOTH aJMiHICTPATHBHO-IIPABOBE
pETyIIOBaHHS JEpKaBHOI MOJITHKH NMpoLenypd OaHKPYTCTBa B YKpaiHi, IPyHTYETbCA Ha NMPAaBOBUX Hayajax Ta
MoJIsirae y MpakTUYHINA peaiizallii BUMOI YMHHOIO 3aKoHOoaaBcTBa. Tak BiamoBiaHo a0 cT. 3 Kogekcy Ykpainu 3
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NUTaHb MPOLeIypH OaHKPYTCTBa, JEPKABHUU OpraH 3 MUTaHb OAHKPYTCTBA BCTAHOBIIIOE MOPSAOK MPOBEACHHS
aHamizy (iHAHCOBO-TOCIIONAPCHKOr0 CTaHy CYO’€KTIB TI'OCIOMAPIOBAHHS MO0 HASABHOCTI O3HAK (hiKTHBHOTO
0aHKpYTCTBA, JOBEICHHS 10 OaHKPYTCTBA, MPUXOBYBAHHS CTIHKOI iHAHCOBOI HECTIPOMOYKHOCTI, HE3aKOHHUX il
y pasi OaHKpyTCTBa i OpraHi3oBy€ NMPOBEACHHS TAKOIO aHalli3y NpH BiAKPUTTI MPOBAIKEHHS y CIpaBax Mpo
0aHKPYTCTBO AEPKaBHHUX MiAMPHEMCTB 1 MiANPHUEMCTB, Y CTATYTHOMY KalliTalli IKHX YacTKa JepKaBHOI BIACHOCTI
nepesuiirye 50 Bigcotkis [5].

[llomo mpuHLUTY 8epxoseHcmea npasa, To 3rigHo ct. 8§ KoHncTutyiii, B YkpaiHi BUSHAETHCS 1 Jli€ MPUHIIAT
BEPXOBEHCTBA MpaBa., a ¢ O3Haya€, 3aKOHM Ta IHIII HOPMAaTHUBHO-TIPABOBI aKTHU MPHUUMAIOThCS Ha OCHOBI
Konctutymii Ykpainu i moBuHHI BignoBimaTy ii. binbmie TOro, MpHUHIXIT BEPXOBEHCTBA MpaBa € BH3HAYAIHHIM
npu (popMyBaHHI BCiX IHCTUTYTIB IyOid4HOI Biaau i ynpasiinasa. OkpiM 110ro, HopMamu cT. 5 ['ocromapcskoro
KOJIeKCYy YKpaiHW, BU3HAUYEHI KOHCTUTYIIiHHI OCHOBH MPAaBOMOPSAKY y cdepi rocrmoaapioBaHHs, SIKi CTAHOBIATh
OCHOBOTIOJIOXKHI 3aCaJH JKUATTS W MiSUTBHOCTI BIIBHOI JIIOJUHM, Cepel sIKUX i BU3HAHHA 1 i B YKpaiHi IPHHITUITY
BepXxOBeHCTBa mpaBa [6]. Ak waromomrye JI.B. CeHueHko, y TakoMy pPO3YMiHHI NpaBO BHUCTYINA€ HAWBHIIOIO
COLIAIbHOI0 LIHHICTIO, HAaWHTOJIOBHIIIMM CYCHINBHUM oOpieHTHpoM. CaMe Ha I TPUHIMI Ma€ CIIHPATUC
3aKOHOJIaBEIlb, 3aKPIILUTIOI0YHM 3araibHOO00B I3KOBI MPUITUCH Ta HAJIAF0OYK iM HOPMATHBHUIA XapakTep [4].

IIpuHIH Odemoxpamusmy, HOTO peaiizallis 3HaXOOUTHh CBOO peaiizamito 31 crarti cr. 5 KoHcturymii
VYkpainn, a Takox cT. 5 ['ocrmomapcekoro xoxekcy Ykpainu (mami — ['KY), 3rimHo sSK01 MpaBOBHI TOCTIONAPCHKU
nopsnok B YkpaiHi (oOpMyeTbcs Ha OCHOBI ONTUMAalbHOTO TMOEAHAHHS PWUHKOBOTO CaMOPETyIIOBaHHS
€KOHOMIYHHX BiJHOCHH CYO'€KTiB TOCIIOJIAPIOBAHHS Ta JEP’KaBHOTO PETYIIOBaHHI MaKpOSKOHOMIYHHX IIPOIIECIB,
BUXOJSYM 3 KOHCTUTYHIWHOI BHMOTH BiJOBITANIBHOCTI JepKaBW Mepe] JIOJUHOI 3a CBOK MisUTBHICTH Ta
BU3HAYCHHS YKpaiHHU sIK CYBEPEHHOT 1 He3aJIeKHOI, IEMOKPATUYHOI, COLIIalIbHOT, TIPaBOBOT JIep KaBH [ 7].

[Mpunnmn posnodiny érad , Mae CBOE TMOXOIDKCHHS 3 MPHUHIUIIB JEMOKpPAaTU3My Ta 3aKOHHOCTI. Tak
30kpema, 3rigHo cr. 18. 'KV, ska Bu3Hadae OOMEXKEHHS MOHOIONI3MY Ta CHPHSHHSA 3MarajibHOCTI y cdepi
rOCHOJapIOBaHHs Tiepe0ayeHo, M0 Jep)KaBHA TMOJITHKA y cdepi eKOHOMIYHOI KOHKYPEHIii, OOMeKeHHs
MOHOTIONII3MY B TOCIOJNAPCHKIH MiSJIBHOCTI Ta 3aXUCTy CYO'€KTiB TOCHOAAPIOBAHHA 1 CIOXHBAYiB Bij
HET0OPOCOBICHOT KOHKYpEHI1 3IiACHIOEThCS YIIOBHOBAKEHUMH OpraHaM{ [Eep>KaBHOI BJIagud Ta OpraHaMH
MICIIEBOTO caMOBpsIyBaHHs [7]. SIK HaroJomIyroTs BU€HI, HEPIAKO LEH MPUHIHUIT YIPOBAIKYETHCA B MPAKTHKY
aJIMIHICTPAaTHBHO-TIPABOBOTO  PETYJIIOBAHHS  LUITXOM  PO3POOKH  OpraHi3aliiHOi ~ CTPYKTYpH  OpraHiB
a/IMiHICTPAaTHBHO-TIPAaBOBOTO PEryJIIOBaHHS Ta BH3HAYCHHS 1 YITKOTO OKPECICHHS HU3KH ITOBHOBAXEHb KOXKHOTO
oprany. lle Ham3BHUYailHO BaXKJIMBO, alie pealibHAa Mis MPUHIMUIY PO3MOIUTY BIAJ Imepemdadae 3a0e3MeYeHHsT Ta
rapaHTyBaHHS IPUHAIEKHOCTI BIald HAPOY, & TAKOXK 1 Te, IO JKOJHA 3 TIOK BN HE 3MOXKE Y3ypIyBaTH BCIO
BJIay 1y Takuii crocib mpu3BecTH 110 Aedopmaliii cycrinbHO-MOTITHIHOTO ycTpolo [§, ¢.33].

HeabOusike 3HaueHHS y MeXaHi3Mi afMiHICTPATHBHO-TIPABOBOT'O PETYITIOBAHHS JIEPKABHOI MOJITHKH y cdepi
OaHKpyTCTBa B YKpaiHi BiJirpac NpuHIMI 00’ €KTUBHOCTI. 3MICT LBOTO MPHUHIMITY TMPOSBISETHCS Y BUMO3i
NPaBUIIBHO 1 TOBHO BiJI0OpakaTH (pakTW4HI 0OCTaBUHM CIIPaBU Y BIAMOBIIHUX HA T€ MPOIECyalbHUX JOKYMEHTAX,
1 pimeHHA y aJIMiHICTPAaTWUBHINA crpaBi Mae Oa3yBaTHCh JHIle Ha (PakTax peasbHO ICHYHOUOi MIIHCHOCTI.
BuzHauyaroun NOpsSIOK pO3IIIsLy CIIOPIB, CTOPOHOIO B SIKMX € OOP)KHHK, 3aKOHOJABELb Y CT. 7 3aKpIilHB IPHITHC,
3TiZIHO SIKOTO, y pa3i AKIIO BiANOBiJaueM Yy TaKOMY CIOpi € Cy0’€KT BJIaJHHX MOBHOBaXXCHb, CYJ KEPYEThCS
MpPUHIUTIOM OQIIifHOTO 3’sICyBaHHS BCiX OOCTaBHH Yy CHpaBi Ta BXKHBAaE BHU3HAYEHWX 3aKOHOM 3aXOJiB,
HEOOXiTHUX JIJIs 3°SICYBaHHS BCiX OOCTaBUH Y CITpaBi, y TOMY YHCIIi MIOAO BHUABICHHS Ta BUTPEOYyBaHHS J0Ka3iB, 3
BIIacHOI iHitiaTuBu [5].

[MpuHnmn ezackocmi B aAMiHICTPaTUBHO-TIPABOBOMY PETYJIOBAHHI TMOB’s3aHUI HacaMIiepes 3 BiTBHUM
JIOCTYTIOM Cy0’€KTIB rocroaapioBaHHs W Qi3udHAX 0ci0 10 iHhopMaIlii po MisTIBbHICTE OpPraHiB IMyOJIiYHOI BIaAH
BCIiX PiBHIB, III0 BUSABIISETHCS Y MOKIIMBOCTI 3[IHCHEHHS TPOMAaJICHKOTO KOHTPOJTIO 32 X MisUTbHICTIO, Y TOMY YHCII
yepe3 3acobm MacoBoi iHpopmarii. CamMe TMPUHIMI TIIACHOCTI BH3HA4a€ 3MICT CTBOPEHHS Ta (YHKI[IOHYBaHHS
camoperysiBHoi opranizauii apOiTpaxxHux Kepyrouux. Tak 3rigHo cT. 32 Komexcy VYkpainn 3 mponenyp
OaHKpYTCTBa, CaMOBPSAYBaHHSA apOITPAKHUX KEPYIOUUX IPYHTYETbCS Ha IMPHHLHUIAX BHOOPHOCTI, IJIaCHOCTI,
MiI3BITHOCTI Ta 00OB’SI3KOBOCTI /ISl BUKOHAHHS apOITPRKHUMH KEPYIOUMMH pillleHh OpraHiB caMOperyliBHOI
oprasizariii apoiTpaxxHUX Kepyrouux [S].

lono mnpuHLMIY coyianbHoi CApAMO8aHOCMI aAMIHICTPATHBHO-TIPABOBOTO PEryJIIOBaHHS JI€pKaBHOI
NOJNITHKH y cdepi OaHKPYTCTBa, TO BiH Oepe cBoe Hawaio 3i 3MicTy cT. 1 KoHcrurymii Ykpainu, mo 3akpiritoe
COIIaJIbHY CIPSMOBAHICTD AisUTbHOCTI AepykaBu. OkpiMm 1poro, ['KY c¢BoiMu HOpMaMu Ma€ Ha MeTi 3a0€3MeUUTH
3pOCTaHHS AIIOBOI aKTUBHOCTI CyO'€KTiB T'OCHOAAPIOBaHHSA, PO3BUTOK MiJNPUEMHHUITBA 1 Ha I OCHOBI
MiABUIICHHS! €EeKTUBHOCTI CYCHUJIBHOIO BHUPOOHMIITBA, WOTO COLialbHY CIPSIMOBAHICTH BIiANOBIIHO IO BHUMOT
Konctutynii YkpaiHu, yTBEpAWTH CYCHUIBHHH TOCIONAPCHKUN TOPAJOK B EKOHOMIYHIM cucTeMi YKpaiHw,

[punuun onmumizayii' pecynioiouozo éniugy Ha AepKaBHY HONITUKY y chepi GaHkpyTcTBa B YKpaiHi Mae
cBoe 3akpimieHHs B Koxexci Ykpainu 3 mpoueayp OankpyrcTBa. 3okpeMa B cT. 2 Kojekcy HarojomeHo, 1o
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NPOBAKEHHS y CHpaBax Mpo OaHKPYTCTBO perymoeThcst M Kogekcom, ['ocmomapchkum mpouecyalbHUM
KOJeKCOM  YKpaiHW, IHIIAMHA 3aKoHaMd YKpainum. BomHowac, 3aKOHONABCTBO TPO  BiIHOBJICHHS
TJIATOCTIPOMOYKHOCTI OOp)KHHMKA ab0 BU3HAHHSA HOro OAaHKPYTOM HE IMOIIMPIOETHCS Ha OaHKH, SIKI BUBOMSTHCS 3
puHKY a0 JiKBiAYIOThCS BiAMOBIAHO 10 3akoHIB YKpainu "[Ipo OaHku i GaHKiBCbKY HisuibHICTB" Ta "[Ipo cucremy
rapaHTyBaHHsl BKIaaiB ¢iznunux oci6". [IpoBamkeHHs y crpaBi Mpo BU3HAHHS €MITEHTa 1MMOTEYHMX OOJiramiit
HETUTaTOCTIPOMOXKHAM (OaHKPYTOM) 3IIHCHIOETHCA Y TOPSIKY, nependadeHoMy 1M Komekcom, 3 ypaxyBaHHIM
HopM 3akony Ykpaiaum "IIpo imoreuni oOmiramii”. Tozi sIK, MpOBaJKEHHS y CIpaBi MPO BU3HAHHS IHCTUTYTY
CHIILHOTO 1HBECTYBAaHHS HEIIATOCIPOMOKHHM (OaHKPYTOM) 3AIMCHIOETBCS Yy TOPSAAKY, MepeadadeHoOMy LUM
Konexcom, 3 ypaxyBauasm HOpM 3akoHy Ykpainu "lIpo iHcTHTyTH crhimpHOTO iHBecTyBaHHA". IIpoBa/keHHS Y
cmpaBax Mpo OaHKPYTCTBO OOPXKHHKIB, SKiI 3MIHCHIOIOTH [iSUTBHICTH, ITOB’SI3aHY 3 JEP’KaBHOIO TaE€MHHIICIO,
3MIACHIOETBCS 3 ypaxyBaHHSIM OCOOJIHMBOCTEH, MepeadaueHUX 3aKOHOJABCTBOM NP0 ACPKaBHY TAE€MHHIIIO.
CTOCOBHO MPOBAKEHHS Y CTIPaBaX IMPo OAHKPYTCTBO 32 YYACTIO KPEAUTOPIB-HEPE3UACHTIB, TO BOHO PETYIIOETHCS
M KomekcoM, sKIIo iHIIE He mepeadadeHo MLKHAPOJTHWMH ITOTOBOpaMH YKpaiHH, 3roja Ha 000B’S3KOBICTH
sakuX Hanana BepxosHoro Panoro Ykpainu [5].

[Mpunnun xomniexcrHocmi, Mae Oe3MOCEpeHIN 3B'SI30K 3 MPHUHIMIIOM ONTUMI3allii Ta CHPSIMOBaHUN Ha
(hopMyBaHHSI KOHKYPEHTHOTO CEpEOBHIIA Ta HEJOMYIIEHHS MOHOMIONI3MY Y cepi MiAMpUEMHHUIIBKOI TiSUTBHOCTI.
Jlannii IpUHOWMI 3HAXOAWTH CBOE 3akKpimuieHHS Ta mposiB B cT. 10 I'KY, 3rigHO SKOr0 OCHOBHMMHM HaIIpsSMaMU
€KOHOMIYHOI TIONITHKH, IO BHU3HAYAIOThCS JACPKABOIO, € CTPYKTYPHO-Taly3eBa IOJNITHKA, CIPSIMOBaHA Ha
3MIMCHEHHS [IEP)KAaBOK TPOTPECHBHUX 3MIH y CTPYKTYpi EKOHOMIKH, YIOCKOHAJICHHS MIDKramy3eBUX Ta
BHYTPILIHbOTATY3€BUX HNPOMOPLill, CTUMYJIIOBAaHHS PO3BUTKY Traiy3ed, sKi BH3HAYAIOTh HAYKOBO-TEXHIUHHM
mporpec, 3a0e3MeuyroTh KOHKYPEHTOCITPOMOKHICTh BITUN3HSHOI MPOYKIIIT Ta 3pOCTaHHS PIBHS XKHUTTS HACCICHHS.
CknafioBUMH 1Ii€1 TOJITUKK € MPOMHKCIIOBA, arpapHa, OyZAiBenabHa Ta iHIN cdepr eKOHOMIYHOI MOJITHUKHU, IIOAO0
SAKUX JepKaBa 3IHCHIOE BITHOCHO CaMOCTIHHUHN KOMIUIEKC 3aX0/iB CTUMYIIOIUYOro BILTABY [7]. OKpiM mbOTO, 5K
Harosomye JI.B. CeHueHko, cuctemMa cyO0’€KTiB aJMiHICTPATHBHO-IIPABOBOIO PETYIIOBAaHHS CKIAJAETHCS 3
B32€MOTIOB’ I3aHUX CJIEMEHTIB, 110 3aliMal0Th Y CUCTEMI IICBHE MiCIle, BUKOHYIOTh BIAMOBIIHI 3aBIaHHsI 1 (PYHKIIIT,
MIPUYOMY KOJIEH 3 IUX CYyO €KTiB, HE MOXE JiSTH BIJOKpPEMJIEHO caM 1o coli. Ycs cucTreMa CKIaJaeThes 3
BIJIIOBITHUX CTPYKTYP, 11O MAFOTh AK CTIEeNH(idHI BIACTHBOCTI, TaK 1 3araJJbHOCUCTEMHI 03HAKH, PUTAMaHHI yCiM
cy0’€eKTaM aJIMiHICTPAaTHBHO-IIPABOBOTO peryiitoBanHHs [4].

[lpuHIMTT nIGHO60CMI B CUCTEMI 3aXOJiB aIMiHICTPaTUBHO-TIPABOBOTO BILTUBY Ha cdepy OaHKPYTCTBa B
VYkpaiHi TposBISIETECA B 3axojax KoHTpomto. 3okpema 3rimHo cr. 20 Komekcy, KOHTpONb 3a [isTIBHICTIO
apOITpaXHUX KEpYIUMX 3IiHCHIOETbCA ACPKaBHUM OpPraHoM 3 MHUTaHb OaHKPYTCTBa a00 caMOperyliBHOIO
oprasizaiji€elo apOiTpakHux Kepyouux. JlepkaBHMU oOpraH 3 NHTaHb OAHKPYTCTBAa 3MIMCHIOE KOHTPOJb 32
MiSUTBHICTIO  apOITPOKHUX KEPYIOUHX MUITXOM TPOBENEHHS IUIAHOBHX 1 I[I03aIUIAHOBUX TIEPEBIPOK Y
BCTaHOBJIEHOMY HUM TOpsAKY [5]. OkpiM 1IbOTO, OJIHY 3 TOJIOBHHX MPOOJIEM MPOIeAypH OaHKPYTCTBA €KCHEPTH
B0OAYalOTh y TOMY, IO JUIS JOOPOCOBICHOIO OOp)KHUKA OAHKPYTCTBO Ha CHOTOJIHI € MOKAPAHHSM, a HE MUJIbI00, K
y PO3BHHYTHX KpaiHax. SIk Joka3 BKa3aHOI'O 3a3Ha4YMMO, L0 B YKpaiHi OCHOBHa Maca HpoLECiB OaHKpyTCTBa
NopylIeHa 3 iHIiaTUBU KpeAMTOpiB, a He OOopkHMKA. Taki BCecBITHBO Bimomi Kopmopauii sik General Motors,
Metro-Goldwyn-Mayer, Kodak cami momaBamu 3asBH Mpo OaHKPYTCTBO, MPOBEIM CaHAIII0, UMM 30eperiu
npamorounii 6i3Hec [9].

[punanun yuacmi epomadsan ma ix 06 ’€OHanb B aIMIHICTPATUBHO-TIPABOBOMY PETYJIIOBaHHI 3aKpIIUICHAN Y
ct. 38 Koncrutynii Ykpainu, 3riiHO sSK0I TPOMaJsiHU MalOTh MPaBO OpaTH y4yacTh B yNpaBIiHHI JAEp:KaBHUMH
CIpaBaMH, y BCEYKpaiHCBKOMY Ta MiCLEBHX pedepeHIyMax, BiIBHO oOupaTH i OyTH 0oOpaHUMH IO OpraHiB
Jiep>KaBHOI BJIaJIM Ta OpPTaHiB MicLeBOro camoBpsiayBanHsA. OKpiM IbOT0, 3aKpiIIeHHs 1boro npasa B Koncrurymii
YkpaiHu NOBHICTIO BiJIIOBia€ Mi>KHApOJHUM HOpPMaM, 30KpeMa, nepedadyeHoMy y 1. «a» cT. 25 «MiKHapoaHOTo
MaKTy MPO TPOMAISHCBHKI i MONITHYHI TpaBa» MOJOKEHHIO MPO TMPaBO KOXKHOTO TpoMajsHHHA 0e3 Oynb-sKoi
JUCKpUMiHaLii Ta 0e3 oOrpyHTOBaHMX 0OMEXeHb OpaTH ydyacTb y BeIEHHI Jep)KaBHUX CIpaB sIK Oe3mocepeaHbo,
TaKk 1 3a TOCEpeIHULITBOM BUIBHO OOpaHUX MPEICTABHHUKIB. SIK HAroyomylOTh HAYKOBLi, CHCTEMa LHUX IpaB
TPOMAJISIH € BaXKITUBUM ITPABOBHM BHMipOM iICHYBaHHS Ta JIIEBOCTI MEXaHi3My OINTHMIi3allii BIUIUBY IPOMaJICHKOCTI
Ha JIep)KaBHE YIPaBJIIHHSA, 1110 BUMAra€ CBOTO JOCIIKEHHS.

Ha mymKy BITUM3HSHMX BUYEHHX, 33,151 KOMIUIEKCHOTO JOCIIIKEHHS aJIMiHICTPATUBHO-TIPABOBOTO PETYIIFOBAHHS,
JIONUTEHO KBaMi(hiKyBaTH MPUHIIMIN TAKOTO PETYISTOPHOIO BILUIMBY U 32 iHIIMM KPHTEpIEM, a came, 3a (YHKI[IOHATTEHIM
NPU3HAYEHHSIM — YHIBEpCaJIbHI, CTPYKTYPHO-OpraHi3alliiiHi, CTpyKTypHO-(pyHKIIOHATEHI. Came 110 Kiacu]ikarliro MoXKHa
po3msiIaTH K 6a30BY, OCKUIBKM BOHA HAWIOBHIILE XapaKTePU3Ye SK KOXKEH IPUHLIUIT OKPEMO, TaK 1 CUCTEMY IIPUHLIMITIB
aJIMiHICTPAaTUBHO-TIPABOBOT'O PETYJIFOBAHHSI B 3a3Ha4eHil cdepi B iioMy.

OTxe, 3arajibHOCUCTEMHI MPUHIMIIKA — 1€ YHIBEpCaIbHI 3aKOHOMIPHOCTI JEP)KaBHOI'O PEryJHOBaHHS, IO
00’eHaHi 1 MOB’s3aHI MK COOOI0 TOPH30HTAIBHUMHU 3B’ A3KaMHM, NPEACTaBISAIOTh IIEBHY CYKYIHICTh €JIEMEHTIB,
TOOTO CHCTEMY 3araJibHUX NPUHLMUIIB aMiHICTPATUBHO-IIPABOBOTIO PETyJIIOBAHHS.
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CrpyKTypHO-OpraHizaniiini npuHIMNY (Talxy3eBUH, (YHKIIOHANBHUM, TEPUTOpIalbHHUI) € OCHOBOIO IS
BH3HAYCHHS 1 PO3IMOAUTY KOMIIETEHITT MIX Cy0’€KTaMH PETYJIIOBAaHHS, K1 TIOBHHHI 3MIHCHIOBATH ITOBHOBAKCHHS
e(heKTUBHO, HE JOIMyCKAIoUN TapajenizMy i ay0mroBanHs. Jlo HUX CIi BIIHECTH: €IHICTh CHCTEMHU JEpPKaBHOI
BIIaJH, TOEAHAHHS KOJIETIATLHOCTI 1 € IMHOHAYATILHOCTI.

CrpykTypHO-QyHKIiIOHAaNbHI ~ mpuHUUNK  (AudepeHmianis 1 ¢ikcyBaHHS  (QYHKIIH, KOHIEHTpALis
perymorunx (QYHKIIA y TEBHOTO cy0’ekTa, KOMOIHYBaHHS (YHKIIiH cy0’ €KTiB peryqiOBaHHS Ta 1H.) € OCHOBHIMH
3acaJaMu JisUTBHOCTI anapaTy Aep>KaBHHUX oprasiB [4].

BucnoBok. OTxe, poBeJcHE HAMH KOMIUIEKCHE OCHIHKEHHS MPUHLMUIIB aJMiHICTPaTUBHO-TIPABOBOTO
PETYIIIOBaHHA JIEPXKaBHOI MONITHKA y cepi 6aHKpyTCcTBa B YKpaiHi 3acBiAduye, MO PO3MIISHYTI HAMH TPHUHIUIH
BIITPAlOTh BAXJIMBY pPOJb B TMPOLECi aAMIHICTPATHBHO-TIPABOBOTO PETYIIOBAaHHS, OCKUTBKHA CKIIAJaf0Th
(yHIaMeHTalbHy OCHOBY TaKOTO PETYJISATOPHOTO BIUIMBY Ha cdepy OaHKpYTCTBa, a BIATaK Mae CBOE
BiMOOpa)KEHHS y TMpPOIECi TaKOTO PETyJMIOBaHHS Ta HOTO pe3yibTarax, MO0 30pI€EHTOBaHI HAa JOCATHEHHS
€KOHOMIYHUX 1 COIIaIbHAX PE3yIbTaTIB.
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AnHoTtanusi. CTaThsl NMOCBALIEHA HCCIENOBAaHUIO NPUHIUIOB aIMUHUCTPATHUBHO-TIPABOBOIO PETYJINPOBAHUSA
roCyJapCTBEHHON MOJIUTHUKH B cepe OaHKpoTCTBa B YKpanHe. B yacTHOCTH OTMEUEHO HEOJHO3HAUYHBIA MOIXO0.
3aKOHOJATENS] OTHOCUTEIBHO CUCTEMATU3ALMU IPUHIUIIOB IOCYAAPCTBEHHOIO PEryJMPOBAHMS U IPUHLUIIOB
aIMUHUCTPATUBHO-IIPABOBOTO  PErYIUPOBAaHUsA, KOTOPOE YKa3blBAET HA TPYAHOCTH B  YCTAHOBICHUH
CHCTEMATHU3UPOBAHHBIX NPUHLIMIOB, a 3HAYEHHE M POJb KIACCU(PHUKALWU NPUHLUIOB aJAMUHHCTPATUBHO-
[IPAaBOBOTO PETYJIUPOBAHUS HACTOJBKO BECOMAsl KaK I TEOPUHU, TAK U JUISI NPAKTUKH aJIMUHUCTPATUBHOIO
perymupoBanus. Kpome 3TOro, oTMmMedeHo, 4UYTO BHIOBasg KiaccH(PUKanug OCHOBHBIX IPUHIIMIIOB
aJMHMHUCTPAaTUBHO-IIPABOBOTO PETYJIMUPOBAHMS B HACTOALIEE BPEMsI €Ile TENeph He 3aBeplieHa. Clen0BaTeNbHO,
coJiepyKaHNe M 3HAYECHUS KaKIO0T0 MPUHIIAIIA U X CHCTEMaTH3aIlHsl JOJDKHBI pa3padaThIBaThCSA U OCHOBBIBATHCA
Ha peasibHBIX )KU3HEHHBIX 00CTOSTENbCTBAX, YUUTHIBAS CIIEIU(HKY MPOIeTypbl 0aHKPOTCTBA B Y KpauHe.

KiroueBble cjioBa: rocynapcTBEHHAs MOJUTHKA, OaHKPOTCTBO, IOJDKHUK, NPUHLIUIBI aAMHHUCTPATUBHO-
[IPaBOBOI'0 PEryJUpPOBaHUs, IIPOLEypa.
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Abgtract. The article dedls with the study of organizational aspects for adminisirative and lega regulation of blood
donorship and its components by the Cabinet of Ministers of Ukraine. On the basis of nationa jurisprudence achievements,
andysis of current legidation, rulemaking and law enforcement practice, the scientific approach to solving topica
problems of formation and implementation of state policy in thefield of blood donorship has been proposed.

In order to improve administrative and legal regulation of blood donorship and its components, it is proposed to
carry out a comprehensive review of relevant resolutions of the Cabinet of Ministers of Ukraine for compliance
with international standards for donorship safety and quality. The necessity of rapid implementation of the national
register of blood and its components donors as well as the register of persons who have absolute contraindications
for donorship have been substantiated. The necessity of control strengthening by the Cabinet of Ministers of
Ukraine over the quality and safety of donor blood, components and preparations manufactured from them have
been emphasized on.

A number of proposals have been brought in to improve the overal effectiveness of administrative and legal
regulation of blood donorship and its components by central executive authorities.

Keywords: donorship of blood and its components, national blood system, administrative regulation, executive
authorities, Cabinet of Ministers of Ukraine.

Relevance of the problem. Across the country, donorship of blood and its components is a complex,
multidimensional phenomenon involving various socia institutions: public authorities, enterprises, establishments,
organizations, ingtitutions of different directions and various forms of ownership. Thousands of businesses entities
and individuals are involved in blood donorship processes every year in Ukraine. Just in 2019 over 6.5 thousand
Ukrainians have become participants of the “I am a Donor” campaign, held as part of World Donor Day. Almost
3,000 liters of blood collected from donorship helped save amost 20,000 lives [1]. It goes without saying that all
of these ingtitutions (and those that formulate the state's donor policy, and those that organize, implement, provide,
and control it, as well as donors themselves, and health care professionals and recipients of biomaterids),
determine in some way the status and prospects of blood and its components donor development. But the most
powerful influence on the domestic donorship system is exercised by the Government-led executive branch.

In the context of today, the Cabinet of Ministers of Ukraine bears the brunt of the responsibility for directing
and implementing state policy in al spheres of public life. The government defines strategic goals and priority
directions of socio-economic development, bearing organizing influence on the leading sectors of social relations,
formulates the content of specific socia ties, combines their legal form, provides their support, safety and
protection, guarantee their stability and security [2, c. 37].

At the same time, the analysis of domestic practice on blood and its components donorship makes to state a
wide range of prablems. At present day there is no single nationa blood system in Ukraine that would ensure
coordination of activities of al blood transfusion services, balanced blood bank formation, rationa distribution of
blood products between medical establishments, efficient use of blood supplies and its components. Funding for
national blood services does not meet either their objective needs or the public importance of their functions.
Accordingly, within many blood services there are permanent personnel, material, and technical problems. Blood
transfusion and storage equipment has been operated for its 2-3 physical permissible terms. Also, thereis alack of
expendable materials and testing facilities. The issue of potentially dangerous factors monitoring has not been
taken into consideration. As aresult, the national blood system is not ready to respond adequately to the challenges
imposed by the spread of new pathogens.

The mentioned above implies the need to find ways to improve the effectiveness of public administration of
blood and its components donorship on the Governmental level.

Analysis of recent research and publications. The scientific works of many well-known lawyers like A.
A. Hertz, T. O. Gurzhiy, O. V. Vozianov, M. S. Briukhovetskaya, M. M. Novitskaya, and O. V. Sapronova, R.V.
Stadnichenko and others are in particular dedicated to solving urgent problems on blood donorship and its
components. At the same time, the majority of scientific and legal studies investigates these issues through the
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prism of civil and criminal law. The problems of public administration of blood donorship and its components are
currently being ignored by the scientific community.

Statement of objectives. Taking into account the above mentioned, there is a need to highlight the
problematic aspects of the administrative and legal regulation of blood donorship and its components, as well asto
formulate a set of proposals aimed at improving the effectiveness of the national blood system.

The outline of the main research material. The Cabinet of Ministers of Ukraine is the supreme body in
the system of executive authorities, which administers blood donorship and its components both directly and
through particular Ministries, as well as other central executive bodies, the Council of Ministers of the
Autonomous Republic of Crimea, as well as local state administrations, directing, coordinating and controlling
their activities (see: Article 1 of the Law of Ukraine “On the Cabinet of Ministers of Ukraine”) [3].

Special powers of the Government in the field of blood donorship are determined by the Law of Ukraine
“On donorship of blood and its components”. Thus, Article 3 of this Law assigns to the Cabinet of Ministers of
Ukraine the function on approving state targeted programs for the development of blood donorship and its
components. Based on Article 8 of the Law, the Government establishes procedure and conditions for compulsory
state insurance of the donor in case of illness or health disorder due to the connection with performance of the
donor function. According to Article 12 of the Law, the Cabinet of Ministers of Ukraine approves the form of the
donor Certificate and the procedure of its delivery, as well as the form of the badge of “Honored donor of
Ukraine”, the form of the Certificate to it and the order of its delivery. Guided by the Article 13 of the Law, the
Government defines the procedure of extraordinary provision of donors with prostheses and other prosthetic and
orthopedic products [4].

In addition, the Law of Ukraine “On Donorship of Blood and its Components” confers on the Government a
wide range of powers in the field of sale, exchange and export of donor blood, its components, as well as
preparations made from them. In particular, the Cabinet of Ministers of Ukraine is empowered to make decisions
on the transfer of donor blood, its components and preparations abroad as humanitarian aid in order of
emergencies (Part 1 of Article 22), as well as the right to grant special permission for sale of components and
preparations of donor blood abroad (Part 3 of Article 22). In this case, the Government's decisions determine: -
rules for the sale of donor blood, its components and preparations made from them by specialized institutions and
establishments for blood transfusion; - rules for the implementation of preparations made from donor blood and its
components by business entities; - the procedure for the export of donor blood and its components abroad for the
preparations manufactured which are not produced or being made of insufficient quantity for the needs of Ukraine
(see Articles 17 and 22 of the Law) [4].

It goes without saying, that these are by far not al regulatory activities implemented by the Cabinet of
Ministers of Ukraine in the field of blood donorship and its components. The main influence of the Government on
this sphere is realized through the implementation of general functions and authorities of the Government in the
system of state power. In particular, the Cabinet of Ministers of Ukraine: acts as the subject of legidative initiative;
it creates, reorganizes and liquidates executive bodies, defines their powers, manages state property objects;
coordinates the activities of executive authorities and local self-government branches; ensures control over the
observance of legidation by the executive authorities, and their officials, aswell aslocal self-government bodiesin
the way of the executive powers delegated to them; it determines legal basis for the functioning and procedure of
maintaining state registers; ensures the establishment of logistical facilities and other conditions necessary for the
development of healthcare; implements measures aimed at protecting rights and freedoms, life and health of the
human and the citizen, etc.

Therefore, at present day the Cabinet of Ministers of Ukraine has an extremely diversified and powerful
instrument for administering blood donorship and its components. Unfortunately, not all of its elements are
implemented by the Government equally effective. The implementation of state targeted programs and strategies
for the development of blood donorship is inconsistent taking long timing delays. For 12 years (from 2007 to
2019), no strategic act on blood donorship and its components has been adopted in Ukraine. As for the current
Strategy for the development of the national blood system for the period up to 2022 (see: Decree No. 120-r of the
Cabinet of Ministers of February 20, 2019), its implementation is actually being paralyzed today.

Coordination and control over the working out of regional blood donor development programsis very weak.
As a result, such programs are often inconsistent with each other, and based on contradictory calculations,
measured on different terms, and have varying interpretations, both between themselves and with the legidative
acts of the Government.

For many years, important aspects of licensing such types of economic activity as the blood taking,
processing, storage, sale of donor blood and its components, as well as the manufacture of drugs from them,
remain unregulated. The Government's latest attempt to resolve the issue on legidative level has faled. In the
spring of 2018, the Cabinet of Ministers of Ukraine, as a matter of legidlative initiative, submitted to Parliament a
Bill draft No. 2679-VIII, which provided for a set of relevant amendments to the Law of Ukraine “On Licensing of
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Business Activities”. And after that, in a bit more than a year (August 29, 2019), when the newly appointed
Cabinet of Ministers of Ukraine came to power, the draft was withdrawn by the devel oper, i. e. by the Government
itself [5]. Along with the lack of legidative regulation quality, this case clearly illustrated the systemic problem of
succession of power, which has very negative impact on all strategic directions of the state, including the
development of blood donorship and its components.

For the same reasons, the Government's project for establishing the National Blood System, which would guarantee
equal and timely access to quality and safe donor blood components in required amount, is far from being implemented.
Despite the vital importance of such a system for the public and some particular citizens, the process of its establishment
has been congtantly hampered from the point of view of the changing political environment.

Currently, the National Donor Registry of Ukraine has not been yet established in the country. The approval
of the concept on the National Register of Donors was announced in 2014 at the official website of the Cabinet of
Ministers of Ukraine. The Government's corresponding message, in particular, there was emphasized that: "The
National Registry will be complementary to the electronic patient registry and its development is going to be based
on the best international practices..." [6]. As of early 2020 (i. e., more than five years after the announcement was
made), the development of the National Donor Registry is as far from being redlized as the electronic patient
registry. Last but not least, this situation is conditioned by the decisions of the Cabinet of Ministers of Ukraine
itself. In particular, as early as 2014, the Cabinet of Ministers of Ukraine made decision on cancellation of powers
of the State Service of Ukraine for HIV/AIDS and Other Socialy Dangerous Diseases Counteraction, which was
the main developer of the concept on the National Donor Registry [7]. However, the issue on the subjects of the
project implementation and its further fate has not been resolved by the Government ever.

It should be aso added that the Regulation on the State Service of Ukraine for HIV/AIDS and Other
Socidly Dangerous Diseases Counteraction, approved by the President Decree dated April 08, 2011. No.
441/2011, was canceled just 5 years after the actual liquidation of the Service (see: Presidential Decree of June 20,
2019 No. 419/2019) [8]. And again, this indicates about the lack of coordination between the leading institutions
of state power and total absence of systematic approach within legislative activity.

Along with the issues highlighted, it is necessary to state the insufficient effectiveness of government
control over the activities of the subjects of blood donorship and its components security, which sometimes leads
to tragic consequences. For example, newborn baby was determined to have been infected with HIV as a result of
a blood transfusion selected from an infected donor, which occurred at the Kyiv City Children's Clinical Hospita
No. 2. As it is noted in the relevant Supreme Court Resolution dated November 15, 2018. (Case No.
761/24076/15-c), one of the reasons for infecting a child with HIV was the imperfect legal framework for
infectious safety of donorship, the establishment of which was entrusted to the Ministry of Healthcare of Ukraine.
In particular, the Ministry of Healthcare of Ukraine did not take any steps to eliminate the shortcomings of the
current legislation on AIDS counteraction. In addition, the Supreme Court stated that: “the order of control over
donor blood and its components established by the Ministry of Health of Ukraine does not correspond to the
current level of speciaized science development, and does not provide real effective prevention of the infectious
diseases spreading through the use of blood, also it does not create sufficient conditions for the most effective and
timely detection of donor selected blood infection... [9]”.

Undoubtedly, in this case the main burden of responsibility islaid on the Ministry of Healthcare of Ukraine,
as the subject of formation and implementation of the state policy on healthcare [10]. But, at the same time, it is
quite obvious that one of the prerequisites for such a situation was insufficient control over the activity of the
Ministry of Healthcare of Ukraine (above al, legidative) by the Cabinet of Ministers of Ukraine.

According to Article 22 of the Law of Ukraine “On Donorship of Blood and its Components”, the Cabinet
of Ministers of Ukraine annually defines and approves volumes of obligatory healthcare needs of the population
with donor blood, its components and preparations. Such needs are determined on the basis of submission of the
Ministry of Health of Ukraine, formed on the basis of applications to the sphere of state authorities managing
activities of heathcare ingtitutions [4]. However, the Government does not carry out effective control over the
validity and relevance of such applications. As a consequence, significant distortions occur when meeting the
needs of donor blood, its components and derivatives in some particular regions. “The current condition of the
blood system in Ukraine leads to a paradoxical situation as V. Kurpita emphasizes on, bearing in mind some
regions where there is urgent shortage of blood, whilst there are situations when significant volumes of blood and
its components are being utilized due to the fact of its expiration date” [11].

The gdtudion is being complicated by the lack of a mechanism for redistributing donor blood supplies between
regiond hedth ingitutions (establishments), taking into account at same time their current needs. In fact, the domestic
hedthcare system has an extremedly irrational mode of using donor blood and its components. In some cases, it does not
alow tofill up (restore) the current deficit of donor blood, whilein other establishment they give way to the wasting of it in
large volumes. Transformation of this modd on the bas's of EU standards, which provide for the immediate control of
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blood circulation and efficient digtribution of its stocks, should become a priority direction of the domestic donorship
development being the strategic task for the Cabinet of Minigters of Ukraine.

The activity of the Cabinet of Ministers of Ukraine towards promoting blood donorship and its components
seems to be not effective enough. In particular, this issue evidenced by the fact that currently in Ukraine the
number of donorshipsis amost three times lower (12 per 1000 population) than recommended by the WHO of the
UN (33 per 1000 population). Despite the fact that donor ranks in Ukraine are constantly growing, most of them
(70%) donate blood only once — just for the sake of the loved ones saving [1]. Thus, the positive dynamics of
donorship are not so much due to be rooting in the public value consciousness, but due to the increase in the
number of "occurrent” one-off donations. Resting on this background, the problem of ensuring safety and quality
of donor blood is exacerbated. After all, the collection and use of one-time donations proceed quickly. A
multistage laboratory blood safety monitoring system is not involved into this process generally. Instead,
information about the health status of the donor (in particular, the reveal of infectious diseases), doctors, recipients
is not always known to the donor himself. For example, infectious diseases such as hepatitis B, hepatitis C, or HIV
do not occur immediately, so the donor may not know anything about them right during the process of blood
donation. In this way, there is an objective need to promote regular blood donorship and its components. But at
present day, the Government (like the whole executive system) has not gone too far to resolve thisissue.

At the same time, the problem of protecting the personal data of donors and recipients is extremely urgent.
At present, there are no reliable mechanisms of impersonation such data in the domestic blood system [12; 13].

From our point of view, this state of affairs does not meet the objective requirements of today. In the context
where blood donorship is the key to the effectiveness of healthcare and public health, particular attention should be
paid to its development. First of al, this is to be under concern of the Cabinet of Ministers of Ukraine, which
should consider relevant issues as a priority, involving the whole system of executive authorities in their decision-
making, ensure gtrict control over the effectiveness of their activity being currently in compliance with the
legidation in the field of blood donorship.

Taking into account the mentioned above, from our point of view, the following messages become necessary:

the draft and adoption of the state national targeted program for the development of blood donorship and its
components, which would stipulate the implementation of EU standards for the quality and safety of the collection,
testing, treatment, storage and distribution of human blood and its components,

establishment of the overd| nationd registry of donorsaswell asthe registry for the personswho cannot to be donors;

approval of licensing conditions for the donor blood and its components processing, and the manufacture of
medicines from them;

ensuring constant monitoring and coordination of the activities of the executive authorities as for the
development and implementation of sectoral and regional programs for the promotion of blood donorship;

strengthening control over the activity of subjects of infectious and immunological safety of blood and its
components as well as preparations made from them;

organization of nationwide campaigns for the promotion and popularization of donorship, tipulation for
public and private partnershipsin the field of blood donorship and its components.
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AKTyaJIbHbIE IP00JIeMbI IABOBOI'0 PeryJIMPOBaHUA
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AHHoTanus. CraThs NMOCBSIIEHA HCCIEIOBAHUIO OPraHU3aIlMOHHBIX ACMEKTOB aJAMMHHCTPATUBHO-TIPABOBOIO
perylupoBaHusl JIOHOPCTBa KpOoBH U ee KoMmoHeHToB KaOunerom MunuctpoB VYkpaunsl. Ha ocHoBe
JOCTHKEHHN OTEYECTBEHHOH HOPHUCIPYICHIMH, aHAIN3a JEHCTBYIOMIETO 3aKOHOAATEIbCTBA, HOPMOTBOPYECKOM
U TPaBONPUMEHHUTEIbHON NPAKTUKH MPEUIOKEH HAay4HBIH IOOXOA K PEHICHUIO aKTYaJbHBIX HpodiieM
(hopMHpOBaHUS U pealln3allii TOCYAapCTBEHHOH MOTUTHKH B cpepe JOHOPCTBA KPOBH.

C 1menpl0 COBEPIIEHCTBOBAHMSA aJMHHUCTPATUBHO-TIPABOBOTO PETYJIUPOBAHUS [JOHOPCTBA KPOBH H €€
KOMIIOHEHTOB MPEIJIOKEHO OCYIIECTBUTh KOMIUIEKCHBIH IIEPECMOTP COOTBETCTBYIOLIMX akToB KaOunera
MuHHuCcTpoB YKpauHbl Ha TMPEAMET COOTBETCTBHS MEXIyHAPOIHBIM CTaHJapTaM O€30MacHOCTH M KayecTBa
noHopcTBa. OG0CHOBBIBaETCS HEOOXOIUMOCTh CKOPEHIIIEro BHEAPEHUS HAIIMOHAIBHOTO PEECTpa JOHOPOB KPOBH
U ee KOMIIOHEHTOB, a TaKXXe peecTpa JIHUI, HMEIOUIMX a0COIIOTHBIE NPOTHUBOIOKA3aHUS sl JOHOPCTBA.
[ToguepkuBaeTcs HEOOXOAUMOCTh YCHIICHHSI KOHTPOJIS 3@ KauyeCTBOM M O€30MacHOCTBIO JJOHOPCKOW KpOBH, €€
KOMITIOHEHTOB U TIPENapaToB co CTOpoHbI Kabnnera MUHHCTPOB Y KpauHBI.

BHeceH psii mpemioKeHWH, HampaBiICHHBIX Ha IOBBILICHHE 00med 3(QQPEeKTHBHOCTH aIMHHUCTPATHBHO-
MIPABOBOTO PETYJINPOBAHUS JIOHOPCTBA KPOBH M €€ KOMIIOHEHTOB LIEHTPaJIbHBIMH OpraHAMH HCIIOJIHUTEIBHON
BIIACTH.

KuroueBblie ciioBa: JOHOPCTBO KPOBH M €€ KOMIIOHEHTOB, HallMOHAJIbHAsl CUCTEMAa KPOBHU, aAMUHUCTPATUBHO-
IIPaBOBOE PEryJIMPOBAHKE, OPTraHbl UCIIOJHUTEILHON BiiacTH, KabuneT MuHUCTPOB YKpanHbl
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Abstract: the article analyzes the views of scientists on the concept of "security", "bespekoznavstvo". Specific
hazards are identified. Attention is drawn to the concept of national security in the context of the formation of a
place for customs security in it as a subsystem of economic security. Based on the foregoing, considering customs
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Axmyanvnicms. MuTHa O6e3neka — CyTTeBa 03HAKa CyBEPEHITETY JAEpKaBH 1 BOAHOYAC YNHHUK il TOTITUIHOL
Ta €KOHOMIYHOI HE3aJIe)KHOCTI i CaMOCTIMHOCTI, 0 B yMoOBaxX rio0aimizamii Ta €BpOiHTErparii cTae OZHHUM 3
HAMBAXIMBIMIKX. Y KOHTEKCTI r1obani3amiiHuX Ta €BpOiHTEerpaliiHUX TMPOLECiB MUTaHHS 3a0e3NeueHHs Oe3MeKH
HaOyITM 0COOIUBOT aKTYaJIbHOCTI.

Ilocmanosxka npodnemu. 3 MeTor0 3a0e3MEYeHHS HaJEKHOTO (YHKI[IOHYBaHHS EKOHOMIKH JIepKaBH,
MiABUIIECHHS PIBHSA €KOHOMIYHOI Oe3nekn YKpaiHH, MOCTa€ HarajibHa HEOOXiTHICTh B yCYHEHHI 3arpos, sKi
CTOCYIOTBCS 11 OKpEeMHUX CKJIaJIOBUX, Cepell IKUX MPIOPUTETHE MicIle BiZIBOJUTHCS caMe MUTHil Oe3mneri. Y 3B’ s3Ky
3 MM [IOCTA€ HarajgbHa HEOOXIJHICTh BU3HAYUTHU MiClle MUTHOI O€3I[EKH B CHCTEMI HAIlOHAILHOI OE3IEeKU Ta
0OTpYyHTYBaTH aBTOPChKe OAYEHHS I[LOTO TTOHSTTS.

CKJIaJJOBOT €eKOHOMIYHOI O€3MeKH IO CHCTEMH SIKOT BXOJUTH MUTHA Oe3rneka po3risiaanocs B npaiix: O. [lenncosa,
C. Koznoscekoro, €. Xypakiscbkoi, O. Pyakoscekoro, JI. Ps6oBom, B. Jlinkana, I. HoBocan Ta iH.

Ha nymky O. [lenncosa, 11e «3yMOBJICHE HacamIlepes IEPMaHEHTHUM TTOCHIICHHSIM 3arpo3 1 BUSBICHHSAM PU3HKIB Y
CY4aCHOMY TMOJIITHIHOMY Ta €KOHOMIYHOMY >KHTTI cycmiibeTBa» [1, c.41]. Hapasi crocrepira€rbCsi TEHICHIIS J10
aOcomoTrzanii O6e3meKH sk 0A30BOr0 KpUTEPiro (DYHKIIIOHYBaHHS YChOTO >KMBOTO. Y 3B’S3Ky 3 LM, BKasye B. Jlinkaw,
hopmyeTbcst HOBHH (hiTocOPCHKHI HampsiM — OE3IEeKONCHTPpU3M — (opMa CBITOTJISMY, IO B SKOCTI MIpHia TIpH
BUpIIICHHI Oy/Ib-sIKUX TIMTaHb BU3HAUa€e OE3MOCepPeIHbO OC3IeKy, a Ha IIEHTpaJIbHE MICIIE, Yepe3 SIKE OTMOCEPEIKOBYIOTHCS
yci iHIm BUaM i GopMu AisSUTHHOCTI, CTaBUTH 3a0e3MeveHHs Oe3reku 00’ exra [2, ¢. 45].

Jnst 3’sicyBaHHSL CYTHOCTI 1 3MICTy TIOHSATTS «MHTHa Oe3reka» IMepelyciM CIiJi BU3HAYUTH came MOHSATTS
«Oe3nekay. Y pe3ynbTaTi y3aralbHeHHS BiIMOBITHIX HAYKOBHX PE3yJbTAaTiB BITYM3HSIHUX Ta 3apYODKHMX BUYCHUX
C. Kosnoscbkuii Ta €. XKypakiBcbkuii chopMyIIroBaJid HOHATTS «0€3MeKay AK «TaKUi CTaH CHCTEMH, IPHU IKOMY
3abe3neuyeThes ii CTIMKICTh MPY BIDIMBI PI3HOTO POJY 3arpo3, a TAKOXK TapaHTYEThCS 11 PO3BUTOK i 3[ATHICTH JI0
camo30epekeHHs 1 IpupoxHOro BinTBOpeHHs» [3, c¢. 38]. ¥V Hail0inbm 3aranbHOMY pO3yMiHHI, Oe3meka — e
BIJICYTHICTh HEOE3IEKH, CTaH 3aXHUIICHOCTI YKMTTEBO BaXKJIMBUX IHTEPECIB Ta IIHHOCTEH OCOOH, CYCIiIbCTBA,
JIep>KaBd  Bi BHYTPINIHIX 1 30BHINIHIX 3arpo3, CTaH, 3a SKOTO 3a0e3NedyloThCs ONTHUMAalbHI YMOBH
(hyHKITIOHYBaHHS W PO3BUTKY 0COOH, CYCIiIbCTBA, IEPIKABH.

Came Takuii miAXiJ 3aKjIaJIicHO B OCHOBY 3aKOHOJ/ABUOr0 BM3HAYCHHS MUTHOI Oe3meku. Tak, 3rigHo 3 4. 2
cT. 6 MuTHOrO KOJeKCy YKpainu, MUTHA Oe3leka — 1€ CTaH 3aXHUIINEeHOCTI MUTHUX 1HTepeCiB YKpaiHu, miJ SKUMH
y 4.1 cT.6 TOro > JOKYMEHTY 3aKOHOJABEelb PO3yMi€ HaIllOHANbHI iHTepecH YKpaiHu, 3a0e3ledeHHs Ta
peatizailist SKMX JI0CSATaeThCs MUIIXOM 3IIHCHEHHSI MUTHOI cripaBu [4]. Buxoasuu 3 HaBeIEHOTO MOJIOKEHHS, SKIIO
MUTHI IHTEpPECH BXOJAATh JI0 KOJa HAIlllOHAJIBHUX IHTEPECiB, TO MHUTHA O€3IeKa, BIAIOBIIHO, € CKJAaJI0BOIO
YacTUHOIO HallloHaJbHOI Oe3mekn YKpainu. Lle MoBHOIO MipOIO Y3TOJDKYETHCS 3 TEOPI€I0 MPO «BKIAAEHICTHY
CHCTEM, 3TiHO 3 SIKOI0, Oy/b-Ka CUCTEMa € CKJIaJHUKOM 1HILIOI CUCTEMH, a CUCTEMH HIKYOTO PiBHSI 00O0B’SI3KOBO
€ YaCTHHOIO CHCTEM BUIIOTO PiBHS 1 MOCTAIOTh sIK i1 (DyHKIIOHANBHI mijgcucTeMu. Hapasi cucTeMor HalOiuIbII
BHCOKOTO PIBHS Y paMKax HAIIoro JOCIIKEHHS € CUCTeMa HalllOHAIBHOT Oe3meku Y KpaiHu.

Crin 3a3HauuTH, 010 MPOOJIEMaTHKa HAIIOHATBHOI O€3MeKH Ta i CKIIaJ0BHX ChOTOAHI, B YMOBaX aKTUBHHX
mpoleciB rirodaiizaiii ta €BpoiHTerpaiii, € 0COOJMBO aKTyanbHOIO. Lle 3yMOBIEHO THM, LIO0 OJHO3HAYHE
BUDILIICHHS BIJNIOBIIHAX MMUTaHb BUMAra€e YCYHEHHs MPHHIIUIIOBOI CYIIEPEeYHOCTI MK THM, IO, 3 OJTHOTO OOKY,
JepkaBa SK MOJITUKO-TIPABOBHHM I1HCTUTYT NOKJIMKaHa MAaKCUMAaJbHO MiATPUMYBAaTH BJIACHUH CYBEpEHITeT,
700iI0BaTy iHTEpECH BIACHOTO HACEJICHHS, BITYM3HSHOIO BUPOOHUKA, MiATPUMYBATH KOHKYPEHTOCIPOMOXKHICTD
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Ha MDKHapOJHOMY PUHKY W TIOCHITIOBATH Cy0’€KTHICTH BIacHE HAlllOHAIBHOI IepKaBU Ha MIXXKHAPOAHOMY piBHi, 3
IHIITOTO, — CIIPHSITH TJI00aTi3aIliiHAM Ta 1HTETpaIliiHuM MPoIlecaM, BKIIFOYATHCS, aKTHBHO JOJTYYaTHCS IO HUX, 1110
MOKE CYIPOBOKYBATHUCS BTPATOIO YaCTUHU JIEP>KaBHOTO CYBEPEHITETY, OT)Ke, 1 BCiX Horo ckimamoBux. Hapasi e
NUTaHHS 3aIUIIA€ThCS AUCKYCiHHMM. Tak, y pe3ynpTaTi y3arajdbHEHHs HAayKOBHX HiAXOIB A0 BHU3HAYEHHS
TIOHATTA JEPKABHOTO CYBEpPEHITETY 1 CTyIeHs Horo oOMekeHb B yMoBax riobamizaunii JI. Ps6oBon Brokpemmuna
«IBl OCHOBHI HayKOBI MO3HIlii: 1) poilb CyBEpEHITETY epKaBU CYyTTEBO 3MEHIIYETHCS, HOTO 3HAYEHHS TIOCTYTIOBO
HiBEJIOEThCS; 2) rnobanizamis He MOCialiioe NepKaBy, a KUAA€ il BUKIWK, 3MYIIYIOUH MPHCTOCOBYBATHCS M0
BUMOT TJI00QbHUX PHHKIB, MOCHJIIOBATH KOHKYPEHTOCIPOMOXKHICTh, po3BUBatucs». [Ipu upomy, «locmimauku
MPOOJIEMH PO3BUTKY NIEP’KABHOCTI y KOHTEKCTI €BPOIHTErpallifHUX Ta TiI00aizaliiHuX MPOIECiB CYTOJIOCH] Y
TOMY, IO JAepKaBHHUH CYBEPEHITET He MOXe OyTH BTPA4eHUM, HATOMICTh, Ma€ 3MIIIHIOBATHCS, BU3HAYAIEHUM Mae
cTaTH 30epeKCHHsI HalllOHAILHOT JICp)KaBH Ta BpaXyBaHHs HALlIOHAJIBHUX iHTEpeciBy [5, ¢. 265].

BpaxoByroun 6araToBUMIipHICTh 1 6araToacCeKTHICTh HAI[IOHAIBHOI O€3MeKH K Takoi, HAyKOI BUPOOIIEHO
pi3HI migxomu mo ii BU3Ha4eHHA 1 cTpykrypyBaHH:A. o mpuknamy B. JlimkaH po3risgae HalioHANbHY Oe3leKy
JICIIO IIUPIIE, Y TOPIBHAHHI 3 TpaJAULliHHUM OaueHHSM O€3IeKH, HaBeIeHUM BuIle. BueHuil BBaxkae, 1o Oe3reka €
CTaHOM 3aXHUIICHOCTI HE JIUIIE BiJ| 3arpo3, ane i Bix HeOe3nek. [Ipu 1ipoMy, 3arpo3y BiH MOSICHIOE K «iCHYBaHHS
a00 MOXJIMBICTh BUHUKHEHHS CHTYAIlil, 3a SKOi (DOPMYIOTHCS IIepeIyMOBH MPOTHIIT 3a0e3nedeHHI0 Oe3nekn. BoHa
0OMEXKYETBCS MisSIMH, SIKi I IKPIIUTIOIOTH ii, ajie He MepepoCcTaloTh y MisSUTbHICTh, O€3M0cepeHh0 CIIPSIMOBaHyY Ha 1i
3MIACHEHHs»; HEOe3MeKy — SK MJiSUIbHICTh, CIPSAMOBAaHY Ha pealizalilo 3arpo3 1 3JaTHY CIOPUYUHUTH
JlecTad1Ti3aIlif0 CHCTEMOCTBOPIOIOYHMX €JIEMEHTIB, 110 3arpOXy€e (DYHKITIOHYBAHHIO Ta PO3BUTKY 00’ €KTa OC3ITEeKH Y
MOMEHT iX CHpWYHHEHHS, a00 TpY 3BHYAHOMY MPOTiIKaHHI 3aKiHYYIOTBCSA, a00 MOXKYTh 3aKiHYUTHCS KOJIAIICOM
00’€eKTa 1 BIAMOBIIHOI cuctemMu Oe3mnekH [2, ¢. 56].

VY pesynbraTi aHamizy W y3arajJbHEHHS HAyKOBUX WiAXOMiB (axiBLiB 3 MPaBO3HABCTBA, CKOHOMIKH,
MOJIiTOJIOT 11, comionorii, ¢inocodii, 6ezmexozHaBcTBa, O. PynkoBcbkuii chopmynroBaB BUZHAYCHHS O€3MEKH, 110
MPAKTHYHO CYTOJIOCHE 3 MOIEPEHIM, a caMe — K CTaHy 00 €KTa, IO «XapaKTepU3ye MOro 3JaTHICTh 30epiraTu
CBOIO CyTh, NPU3HAUCHHS Ta CTPYKTYPY, CIPOMOXKHICTH HEWTpai3yBaTH BHYTPIIIHI 1 30BHILIHI HeOe3MmeKku Ta
3arpo3u, MOXKJIMBICTh peatizallii )KUTTEBO BXKJIUBHX iHTEpECiB 00’ ekTay [6, ¢. 32].

BiTun3HsaHUI 3aK0HOIaBEIh Y BU3BHAYCHHI MOHATTS O€3IMEKH OTepye CYTO TEPMIHOM «3arpo3m». Tak, 3rigHo
3 4.9 cr.1 3akony VYkpainu «I[Ipo HamioHanbHy Oe€3meky YKpaiHu», «HalllOHaJIbHA Oe3leka YKpaiHu —
3aXHUMICHICTh JIEPKAaBHOTO CYBEPEHITETY, TEPUTOPIABHOI IIIICHOCTI, JEMOKPATHYHOTO KOHCTHTYIIHHOTO Jaay Ta
IHIIMX HAiOHATFHUX 1HTEpeciB YKpaiHW BijJ pealbHUX Ta MOTEHIIHHUX 3arpo3y». HarioHanpHMMH iHTEpecamu
VYkpainn y 4. 10 cT. 1 TOro X JOKYMEHTY BH3HAHO (CKUTTE€BO BaXKJIMBI IHTEPECH JIIOAMHU, CYCIIJILCTBA 1 JIep)KaBH,
pearmizanis skux 3a0e3neuye JiepKaBHUN cyBepeHITET YKpaiHu, ii MporpecUBHHH JIEMOKpPATUYHUN PO3BHTOK, a
TaKo)k O€3MeYHi YMOBH JKUTTEMISLIBHOCTI 1 10OpoOyT il rpomansH». 3arpo3u HalioHaNbHINA Oe3merni YKpaiHu
BU3HAUEHO SK «SIBUINA, TEHJCHII 1 YHHHUKH, IO YHEMOXIIMBIIOIOTH YU YCKIQJHIOIOTH a00 MOXYTh
YHEMOJJIMBUTH YM YCKJIaJHUTH peajli3allifo HalioOHaJIbHUX 1HTEpeciB Ta 30€pe)KeHHs HalliOHANBHUX I[IHHOCTEH
VYxpainn» (4. 6 ct. 1 3akony Ykpainu «lIpo HauioHansHy 6e3nexy Ykpainm») [7].

HartionanbHa Oe3neka € CKIagHO CTPYKTYPOBaHMM IOHSTTSIM, IO 3HAXOAWTH CBOI BUMIPH y Pi3HHX cdepax
CYCIIUTLHOTO XHTTA. Sk cripaBeymBo 3a3Hauae O. JIGHHCOB, «Came TIOHATTS «OE3MEeKW» OB’ SI3YIOTh i3 HEraTUBHUMH
(bakTopamu, 110 HasBHI PAKTHYHO B YCiX cepax sKUTT Ta ABUTLHOCTI fepikasi» [ 1, ¢. 42). Ile 103BoIs€ TOBOPHUTH MPO
pi3HI Buan Oe3rekw, 3a0e3NeUYeHHsSM SKUX Y CYKYIHOCTI W JIOCSTaeThCs HalioHanbHa Oesneka. Kpurepiem mist
BHOKPEMJICHHSI KOHKPETHUX BHIB O€3MeKH, TIopsiy 13 c(eporo CyCIiIBHOTO JKHUTTS, € TIEBHUI 00’€KT / 00’€KTH, Oe3reKy
SKOro / SIKMX HE0OXimHO 3a0e3neuntd. HaBpsim uyu JOHUIBHO B SKOCTI TAKOrO KPUTEPIKO PO3IJISIaTH CyO’ €KTIB,
YIIOBHOBAKEHHX 3a0e3ledyBaTi KOHKPETHHH BuIl Oe3leKu, aJLKe, BOHM CTBOPIOIOTHCS y 3B’SI3KY 3 HEOOXiIHICTIO
3IICHEHHS 3aX0/1B 13 3a0e3e4yeHHs Oe3MeKH IIEBHUX 00’ €KTIB, a HE HABITAKH.

®dopMyOI0YM BU3HAYCHHS HAI[lOHAIbHOI Oe3neku, B. JlinkaH BUXOAUTH 3 TOTO, IO BOHA € Pi3HOBUIOM
couianbHOI AiSUTBHOCTI, SIKa TMOJISITa€ B YNPaBIiHHI CUCTEMOIO HAlllOHaJbHOI O€3MeKH, 3a SKOro AEp)KaBHUMH i
HEeEePKaBHUMHU 1HCTUTYLISIMM TapaHTYeThCSl MPOTPECHBHUN DPO3BUTOK YKPAiHCHKHX HalliOHAJIbHUX 1HTEPECIB,
JOKEepeJT JTyXOBHOIO 1 BHYTPIMIHBOrO J00poOyTy Hapoay VYKpaiHH, a TakoX 3a0e3ledyeTbcst €PEKTHUBHE
(yHKIIIOHYBaHHSI CUCTEMH HalliOHaJIbHOT Oe3rekn YkpaiHu. Bix mporo ciiji BiAIITOBXYBaTHCS MPU BU3HAYCHHS
MOHSTTA KOHKPETHOTO BULy O€3MEKH 3 ypaxyBaHHSM BiANOBIIHUX XapaKTEPHUX OCOOJIMBOCTEH, 3aKOHIB PO3BUTKY
TOIII0, BBAKA€E BueHuii [2, ¢. 55].

Y KOHTEKCTI BU3HAYCHHS HATIPSMIB JIEpPKaBHOI TIONITHKK y chepax HallioHaIBbHOT Oe3rekn i 000poHu B 4. 4 cT. 3
3axony Ykpainu «lIpo HamioHanbHy Oe3meKy» BKa3aHO «Ha 3a0e3MeUeHHs] BOEHHOI, 30BHIITHBONOIIITHYHOI, IEPKaBHOI,
EKOHOMIYHOI, 1H(OpMaIliiiHOi, eKONOriYHOI Oe3neku, KidepOesnekn Ykpainu Tomoy» [7]. Sk 6aunmo, y oMy 3aKoHi
BIJICYTHsI BKa3iBKa Ha MHUTHY O€3IeKy SIK TaKy, OJJHAK, JIOKyMEHT HE MICTHUTh 1 BUUEPIHUI Tepenik BujiB Oesneku. Lle
JI03BOJISIE BYSHUM BHOKPEMITIOBATH I 1HILI BUAM, 4, BPAXOBYIOUH T€, L0 Y 3ralaHOMY 3aKOHI HE 3aKpiIlIeHi BUSHAYCHHS
niepesiiyeHnX BUiB Oe3MeKu, po3po0iIaTy aBTOPChKE OaueHHs BIATIOBIIHUX TIOHSATH 1 CTPYKTYP.
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[Ipobnematka MHUTHOI O€3MEKM € MPEAMETOM AOCHiKEHb (axiBUiB PI3HHX Taly3ed 3HAHb — IOPHIWYHOI Ta
€KOHOMIYHOI HayK, IyOJIIYHOr0 yIpaBIiHHS Ta aJAMIHICTPYBaHHs, MOMITOJIONI, COIioorii, (hiocodii. [TepeBakHO MUTHY
0e3IIeKy pO3TIBIIAIOTE HEe SIK OKPEMHIA, /IO TICBHOI MipH CaMOCTIIHIH, CKJIQIHUK HAI[IOHATIBHOI OC3IeKH, a €IIEMEHT ONTHI€l
3 1i mijicucTeM, IepeayciM, SIK OJIMH 3 HAHBAXIIMBIIINX SJIEMCHTIB SKOHOMIYHOI OS3IIEKH JICpKaBy, 1110, Ha HaIIl TIOTJIS, €
abcomoTHO OOTpyHTOBaHMM. HopMaTuBHE MiATPYHTS TaKoro MiAXOMy 3akimaneHo y Jlekmapariii mpo meprkaBHMI
cyBepeHiter Ykpainu. be3nocepemHb0 MOHATTS «eKOHOMIUHA Oe3leKka» y JTOKyMEHTI He BHKOpHCTaHO. BomHodac, BiH
mictuth okpemuii po3nii (V1) — «EKoHOMIUHA CaMOCTIHHICTBY, B IKOMY 30KpeMa 3a3HaueHo, 0 YKpaiHa caMOCTIHHO
CTBOPIOE, TIOPs/T 13 OaHKIBCHKOIO, IIHOBOIO, (hiHAHCOBOIO, MOAATKOBOIO, TAKOXK 1 MUTHY cuctemu [8]. Lle mpumyckae, a
CKOpile Tependavac i BUMarae 3abe3ledeHHs] CTaHy 3aXHWINEHOCTI €KOHOMIKH, TOOTO, €KOHOMIYHOI Oe3MeKu Sk
CYKYITHOCTI TTepeJlideHnX BUIIE ii CKIIaI0BUX, Y TOMY YHCIIi MUTHOI O€3MEKH.

Y MeToanuHuX peKOMEHIAIiil MMIO0A0 pPO3paxyHKy pIiBHS EKOHOMIYHOi Oe3nekn YKpaiHH OCTaHHS
BH3HA4YeHA SIK «CTaH HaIllOHAJFHOI €eKOHOMIKH, IKHH JJa€ 3MOTy 30epiraTu CTIHKICTh IO BHYTPIITHIX Ta 30BHIMIHIX
3arpo3, 3a0e3nedyBaTH BHCOKY KOHKYPEHTOCIIPOMOXHICTb Y CBITOBOMY €KOHOMIYHOMY CEpEIOBHINI i
XapaKTepHu3y€e 37aTHICTh HAI[IOHAJIbHOI €KOHOMIKH IO CTajloro Ta 30alaHcOBaHOTO 3pocTaHHM» [9]. Ha ocHOBI
y3arajJpHeHHs HOPMAaTWBHMX Ta HaykoBux Bu3HadeHb C.KosmoBcekuit Ta €. XKypakiBchkuil TiymMadaTh
E€KOHOMIYHY OE3IeKy SIK «CKJIaJHE MOJIICUCTEMHE SIBHIIE, TCHE3UC 1 PO3BUTOK SKOTO OOYMOBJICHI 00’ €KTHBHOIO
HEOOX1THICTIO 3a0e3MedyBaTH BiITBOPEHHS HAIliOHAIEHOI eKOHOMIKM B YMOBaX BHYTPIIIHIX 1 30BHINIHIX 3arpo3 Ta
Hebesmek» [3, ¢. 39].

VYV sraganux MeETOAMYHHMX PEKOMEHJAIISX BHOKPEMJICHO TaKi CKJIQJOBI EKOHOMIYHOI Oe€3meku, sK:
BUPOOHMYA, eMorpadivHa, eHepreTHIHa, 30BHIIITHPOEKOHOMIYHA, IHBECTHIIIHO-IHHOBAI[iifHa, MAKPOEKOHOMIYHA,
NPOJIOBOJIBbYA, COoLlialibHA, (iHaHcoBa. Sk O6aunMo, MUTHa Oe3MeKa sIK Taka y IbOMY JOKYMEHTI TaKoX MpsSMO He
3aKpIIlJICHa, OJIHAK, Cepell 1HAMKATOPIB NESKUX BHUJIB O€3leKH € 1 Taki, II0 BXOASTh JI0 KoJia IHUTaHb, SKI
BUPIIIYIOTHCS ¥ paMKaXxX 3[1MCHEHHS MUTHOI cripaBu. [lo mpukiany, iHIUKAaTOpaMu €HepreTHYHOI Oe3MeKH, cepes
IHIINX, €: piBeHb IMIIOPTHOI 3aJI€KHOCTI 3a IOMIHYIOUMM PECYPCOM Yy 3aralbHOMY MOCTa4aHHI IEpBUHHOI €HEPrii,
YacTKa iMIIOPTY MaJIMBa 3 OJHi€l KpaiHu (KoMIaHii) y 3araibHOMY 00CsI31 HOro iMITOPTY; 30BHIIIHEOEKOHOMIYHOT
Oe3MeKH — BIIKPHUTICTh €KOHOMIKH, 30KpeMa: 00CAT eKCopTy / IMIOPTY TOBApiB i MOCIYT, YacTKa iMIOPTY Y
BHYTPILTHBOMY CIIO’KWBaHHI KpaiH Tomo [9].

BaxnuBicTh MUTHOT O€3IIEKH Y KOHTEKCTI 3a0e3eueHHs ekoHoMiuHO1, |. HoBocaa mosicHIOE THM, 1110 3aXKCT
E€KOHOMIYHHX IHTEPEeCiB, KUTTEBO BAXKIUBUX MOTPEO, IHTEPECIB 1 IIHHOCTEH JIIOMWHU, CYCIiIbCTBA, NEPKABU Ta
PETiOHIB BiJl BHYTPILIHIX Ta 30BHIIIHIX 3arpo3, [HUKEPEJIOM SIKUX € 30BHINTHHOSKOHOMIYHI 3B’SI3KH, POJb SIKHX
3pOCTae y 3B°5I3Ky 3 MOTJIMOJICHHSM MDKHAPOIHOIO MOALTY Ipalli, TOCHJICHHSAM 1HTerpallii y CBITOBii €KOHOMIIII,
BXouKkeHHAM Ykpainu 10 COT, nokimagaersesi Ha MUTHI opranu Ykpaiuu [10, c. 147].

SIKI0 BUXOAMTH 3 yCTaJCHOT MO3UIIii, 0 MUTHA Oe3IeKa — CKJIaJHUK SKOHOMIYHOI, sika, Y CBOIO Yepry, €
MiJICUCTEMOI0 HAI[IOHAJIbHOT Oe3reku YKpaiHW, OYEBHUIHO, IO MHUTHI IHTEPECH, SKiI MiJJIATraloTh 3aXHCTy Y
KOHTEKCTi 3a0e31edeHHs] MUTHOI Oe3IeKH, € elleMEHTOM eKOHOMIYHMX iHTepeciB. Hapasi, He MokeMo morouTHCs
3 HayKoBorO mozutiero O. PazymMoBoi, 3rifiHO 3 SIKOIO, «MUTHI IHTEPECH» € «3HAYHO IIUPIIOI» KATETOPi€r0, HiXK
«eKoHOMiuHi iHTepecu». Tak, 3rajiaHa BUCHA BBaXKae, IO «MUTHA Oe3MeKa OXOIUTIOE HE JIWIIE CTaH 3aXUIICHOCTI
E€KOHOMIYHHX iHTEepECiB JAepiKaBH, a 1 CTaH 3aXHUIINEHOCTI MUTHHUX 1HTEPECIB Y IIIIOMY, CKJIaIOBUM €IIEMEHTOM SIKHUX
€ SKOHOMIYHI THTepECH JepiKaBW». 3pOOMTH BHCHOBOK, III0 MUTHA O€3IeKa € YaCTUHOI HAIllOHAJILHOI OE3MeKH,
OCKIJTbKM MHTHI IHTEPECH € CKJIATHUKOM HaIliOHAIbHUX iHTepeciB Ykpainu [11, c. 166].

J. Ilynpuk BBaxkae 3a JAOIIbHE JaTW BU3HAYEHHS MUTHOI OE3MEKH SIK CTaHy 3aXHUIINEHOCTI MHUTHHX
iHTepeciB BiJi OyIb-SIKMX 3arpo3, 10 BHHUKAIOTh Y XOJi 3IIMCHEHHs AEpKaBHOI MUTHOI cmpaBu. [Ipu mpomy,
BaYXJIMBO, 110 BUYEHHUH BiJJOKPEMITIOE MOHSTTS «MHTHA CIpaBa» U «3abe3leueHHs] MUTHOI CIpaBW», BU3HAYAIOUH
OCTaHHE SIK BPETYJIbOBaHy HOPMaMH MpaBa BUKOHABYO-PO3MOPAIUY IisSUIbHICTh CHEIiaJbHO YIOBHOBaXXEHHUX HA TE
cy0’€KTiB, CTIPSIMOBAHY Ha MiJITPUMAaHHS HAJICKHOTO CTaHy 3aXHUINEHOCTI MEUTHHUX 1HTEPECIB Bijl OyIb-IKHX 3arpos,
1110 BUHUKAIOTh Y X0/ 3/iHICHeHHS JIep>kaBHOT MUTHOI cityx0m [12, ¢. 107-108].

Bucnoexu. Buxonsum 3 BUKIAIEHOTO, Ta, pO3IIIIA0YM MUTHY O€3MeKy 3 MO3UIii CHCTEMHOTO MiAXO0AY, 1l MOXKHa
BU3HAYUTH SIK IMIJICHCTEMY €KOHOMIYHOI O€31eKH, 10 Bi/Iirpae BAXKIMBY POJIb Y 3aXUCTI HAIIOHAIBHUX (€KOHOMIYHHX Ta
Oe3nocepelHb0 MUTHHX) iHTEpeciB y cepi 30BHIITHBOEKOHOMIUHOI AisUTbHOCTL. BomHodac, MuTHa Oe3neka i cama €
CHCTEMOIO, LITICHOIO CYKYIHICTIO BU3HAUYEHHX 3aKOHOJABCTBOM €KOHOMIYHMX, OpraHi3alifHO-yIpaBIIiHCHKUX Ta THIINX
3aXO[iB, SIKI 3IMCHIOIOTHCS JICPIKABOK0 Ta TPOMAJISTHCHKMM CYCITJIBCTBOM IIIOJI0 3aXMCTY HAI[lOHAJIILBHUX IHTEPECIB Y
3B’SI3KY IIEPE/yCiM i3 30BHIIIHHOEKOHOMIYHOFO ISUTBHICTIO. Y HAWOUIBII 3arajlbHOMY BHUTJISII TIOHSITTS «MHTHA Oe3MeKay
MO>KHA BU3HAYUTH K CTaH 3aXHIIEHOCT] HAIlIOHATFHHUX (EKOHOMIUHMX Ta 0e3M0CepeIHh0 MUTHHUX ) IHTEPECIB 1 IHHOCTEH
0co0u, CYCIITHCTBA, JICPIKABH, KU 3a0€3I1eUyEThCs Y BHYTPIITHROMY i 30BHIIIIHBOMY BUMIpax HE3aJIEXKHO BiJ| 3arpo3 Ta
HeOe3reK Oy/Ib-sIKOTro XapaKTepy.
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TamMmokeHHAass 0€30MMACHOCTD:
MOHSITHE U MECTO B CHCTEME HAIMOHAJILHOM 0€30MaCHOCTH Y KPAUHbI

Cumuyk Butammii [Terposuy, e-mail: aav2005@ukr.net,
Cowuckarens Hay4qHo-HcCIe1BaTEIHCKOTO HHCTHTYTA IyOIMYHOTO TipaBa, r. Kues, YkpanHa

AHHOTAIUSI: B CTaThe MPOAHAIM3UPOBAHBI B3TJIS/IBI YUCHBIX HA TIOHATHE «O€30MaCHOCTY, «Oe3MEeKO3HABCTBOY.
OnpeneneHsl KOHKPETHBIE BUABI omacHocTel. O0palleHo BHUMaHYE HA TIOHATHE HAIlMOHAJIbHAST O€301TacHOCTh B
KOHTEKCTe (QOPMHpOBaHMS B HEH MeCTa TaMOXKEHHOW O€30MMacHOCTH Kak IOJCUCTEMbl DKOHOMHYECKOMN
6e3onacHoctu. Mcxons M3 M3IN0KEHHOTO, paccMaTpuBas TAMOXKEHHYIO 0E€30MacHOCTh C TO3UIUN CUCTEMHOTO
MOX0Ja, TPEIOKEHO €€ ONPEACTUTh KaK IOJCUCTEMY AIKOHOMHYECKON O€30MacHOCTH, KOTOpas HWIrpacT
BOXHYIO POJIb B 3aIIATE HAITMOHAIHHBIX (PKOHOMHYECKHX W HEMOCPEACTBEHHO TaMOXKCHHBIX) MHTEPECOB B
cdepe BHEITHEIKOHOMUYECKOU JEATEIILHOCTH.

KiroueBbie ciaoBa: 0Oe3omacHOCTb, O€3MEKO3HABCTBO, HALIMOHANbHAs  OE30MACHOCTb, TaMOYKEHHAs
0€30MacHOCTh, TAMOXEHHbIE OPraHbl, CyBEPEHUTET, TOCYIAPCTBO.
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SOCIAL SECURITY THREATSTO CRIME

Ganna M. Sobko
Odessa State University of Internal Affairs, Odesa, Ukraine
e-mail: annuta@ukr.net

Abstract: The article deals with the problems of mental violence, which are an integral part of socid life. At the
same time, the proclamation of Ukraine by the rule of law requires attention from criminal legidlation to the rights
of victims of mental violence and equally to the rights of persons who resort to the use of mental violence. To
study the issue, the national and international legidlation, ratified by the Verkhovna Rada of Ukraine, is analyzed
in accordance with the current legidation. Meanwhile, the criminal law has significant disadvantages associated
with the regulation of mental violence, including the terminological nature. Changes in the criminal legidation of
Ukraine, which occurred in connection with the adoption of the current Criminal Code of Ukraine, also touched
upon the regulation of issues of mental violence. Mental violence does not violate the integrity of any externa
tissues or internal organs, but only affects the psyche of a person, causes different feelings - fear, indignation,
anger. Any violence against a person causes her physical and moral suffering and is carried out contrary to her
will. In the science of criminal law carefully investigated various types of violent actions. Thus, in the Criminal
Code of Ukraine there is no definition of menta violence, which is a consequence of insufficient and poor-quality
reflection of the categories of psychology in criminal law. There is a heed to define the concept, content, types of
mental violence, as wdll as the features of thistype of violence.

Keywords: psychological violence, mental violence, threat, violence, psyche, mental condition, mental coercion.

ComiambHa OOYMOBIICHICTP HOPM KPHMIHAJIBHOTO 3aKOHY IIPO IIOTPO3y BHU3HAYAETHCSA PI3HUMHU 32
3HAYMMICTIO TICHXOJOTIYHMMH Ta IHIIMMU YMHHHUKAMH, BCTAHOBJICHHS 1 PO3KPUTTS SIKMX JIO3BOJISE MOSICHUTH
HEOOX1THICTh OXOPOHU JKUTTS 1 3I0POB’ Sl TPOMAJISIH KPUMIHAJILHUM TIPAaBOM, ITPOrHO3YBATH PO3BUTOK BiIIOBIIHUX
Horo HOpM, MIABHIITUTH HAYKOBY OOIPYHTOBAHICTh 3MICTy 3akoHY. Ilorpo3a € sBHIEM CYCIIIbHOI HEOE3MEeKH.
AJxe cycmiabHa HeOeslmeka WX Iif Taka, IO CYTTEBO IMOPYIINYE CTaH 0coOMCTOi Oe3meku rpomansH. Ilorposa
3aIOJIII0E PealIbHY IIKOIY MCUXIYHOMY 3J0POB’I0 MOTEPIIIIOr0, MOPOIKYE CTPEC, HECIOKIi 3a CBOIO OC3IeKy,
cB00OOYy BHOOpPY IMOBEMIHKM 0€3 THCKY 330BHi. A IIe, B CBOIO Uepry, JHINAE 3HAYHUN BiIOMTOK HA XKUTTI Ta
310poB’T ocobu. ToMy nyxe Ba)JIMBO, MO0 HOPMH 3aKOHY IIIOJO TMOTPO3W ICHYBalM SIK 3aci0 3aXHCTy Ha
JIEp’KaBHOMY PiBHI 0COOMCTOT O€3MeKH 0COOH - OJIHI€T 13 HAWBUIIMX COIIAJILHUX LIHHOCTEH B Jiepxkaei. B Ham yac,
Ha JKaJb, MOXXEMO KOHCTaTyBaTH TOW (pakT, IIO0 B YKpaiHi HEIOCTaTHIA JEp)KaBHUH 3aXUCT 0COOU Bij
KPHUMIHAIBHUX TOTPO3, OCKIIbKH OCOOHMCTa Oe3leka MepeciuHoro rpoOMajsTHUHA 3aXHUIICHA JIMIIE BiJl MOTPO3H
BOMBCTBOM. X0O4Ya HABITh 1 TAaKUH 3aXMCT Ma€ JOCHTh YMOBHUH Ta BHOIpKOBHIH Xapaktep. ToMy BBaxaro, IO
HEMOXKIIMBO 3IMIINTH PIBEHb 3aXHUCTY OCOOM BiJl KPUMIHAIBHUX ITOTPO3 B TOMY 3K CTaHIi, SIKUH iCHYE ChOTOJIHI-
HEOOXIZIHO 3MIMCHUTH JETAbHUIA aHalli3 JaHOT TeMH, BHSBUTH HETaTHBHI CTOPOHH Ta 3alpOINOHYBATH MUIIXH
YIOCKOHAJICHHS. BBeJeHHs KpUMIHANBHOI BiJMOBIAATBHOCTI 3a TIOTPO3y HAHECEHHS TSHKKOTO TIJIECHOTO
VIIKOJDKCHHSI Ta BIAMOBIJATBHOCTI - 3a MOTPO3y BUYMHEHHS 3JI0YMHY Ta 3aCTOCYBaHHSA (Di3MYHOTO HAaCHIIbCTBA
JIMIIIE CIIPUSITHME 3aXUCTY OCOOMCTOI Oe3IeKn 0CO0H, sIKa € CKJIaIOBOK0 YaCTUHOK OE3MEKH ICUXIYHOIO 3I0POB’sI
JIIOJIMHM, BiJ HaJIS)KHOTO (DYHKITIOHYBaHHS SIKOTO 3aJIS)KHUTH i1 HOpMAJLHUHN (PI3UYHUN PO3BUTOK.

TeMmy morpo3u sk (GOpMH IICHXIYHOTO BIUIMBY B KPHUMIHAJIBLHOMY IIpaBi JIOCHIDKYBIM TakKi BYCHI —
X. X. A6carapos, B. O. Tlamemtox, B. K. I'pumyk, C. B. T'aBpum, O. I. Kopobees, M. B. Kynpssies,
M.I. Kopxanckuii, O. C. Mixuin, M. A. OsuinnikoBa, B. Il. IletpyneB, M. I. IlanoB, M. B. CemuxiH,
A.B. CaBuesko, 1. B. Camomenko, €. ®@. ®ecenko, M. B. Xabaposa, O. M. Xpamiosa, P. I1I. [Ilabannu Ta iH.

Heo0xigHo mocimianT Taki MTATAHHSA:

- IOTpo3a K (popMa MCUXIYHOIO BIUIMBY B KPUMIHAJILHOMY ITPABI-TIOHATTS, BUIM, 3HAUCHHS,;

- PeaNbHICTh IOTPO3H;

- KPUMIHAIBHO-TIPABOBA BIAMOBIIATBHICTH 32 IOTPO3Y SIK POPMY MCHUXIYHOTO BILIUBY.

[t ToTO, 11100 TpOAHATI3yBaTH HIEPIIE MMTAHHS - HEOOX1IHO JOCIIIUTH TOHSATTS, BU/M Ta 3HAYESHHS TOTPO3H.

IonATTs «T0rpO3a» MpU €TUMOJIOTIYHOMY aHalli3l 3MICTy Ja€ MiACTAaBH JJIsl BUCHOBKY IIPO Te, IIO IMOIrpo3a
BKIIIouae B ceOe HeOe3NeKy SIK peajbHy MOXJIMBICTH il 3AiHCHEHHS. Taka MOXJIMBICTh BH3HAUYAETHCS CYKYIHICTIO
00'eKTHBHHUX (4ac, Miclle, criociO, 00CTaHOBKa, 3HAPSIS, 3aC00M BUMHEHHS! KPHMIHAJIBHOTO IPABOMIOPYIIEHHS, KITBKICTh
3arpo3/MBHX OCi0, MOMEpe/HI B3aEMOBIAHOCHHN BUHHOTO 1 OTEPNLIOrO i T. 11.) 1 CyO'€KTUBHUX (COPHHAHATTS HOTEPILUIIM
TIOrPO3H, YCBIIOMIJICHHS ILOTO (DaKTy BUHHUM, XapPaKTEPUCTUKH OCOOMCTOCTEN BUHHOIO 1 TIOTEPITLIOTO i T. I1.) YAHHHUKIB.
Bu3HaHHS MOrpo3u pisHOBK/IOM IICUXIYHOTO HACHIILCTBA OYEBHIIHE 1 HE BUKIIMKAE CYMHIBIB.
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O3Haky, fKi XapaKTepu3ylIOThb IMOTPO3y, MOXHA IMONUIMTH Ha 3arajbHi Ta OCOONHMBI. 3arajbHi O3HAKH
MpuUTaMaHHl A1 Oyab-IKOi TOTpo3u HACHILCTBOM. OCOONMBI O3HAKM XapaKTEPU3YIOTh IOTPO3Y SK EIECMEHT
KOHKPETHOTO CKJIaay KPUMIHAIBHOTO TpaBomopymieHHs. KOHKpeTHI O3HaKW JO3BOJISIOTH BIAPI3HUTH IIOTPO3Y
HACHJILCTBOM, HEOE3MEYHNUM ISl KUTTS YU 3[0POB'S, BiJ MOrpo3u BOUBCTBOM a00 HAHECEHHSIM TSDKKHUX TIIECHUX
VIIKOJKEHb 1 BiJl MOTPO3M HACHIBCTBOM, HE HEOE3MEYHMM JJISl JKUTTSA YW 370pOB'S, MOTpo3y mpu po3doi abdo
rpabexi - BiJ HMOTPO3W MpPH BHMaraHHi. 3arajlbHUX O3HAK TOTPO3W ABI - (aKT 3aISIKyBaHHSAM MOTEPILIOTO
3aCcTOCYBaHHSAM (i3WYHOTO HACWIIBCTBA Ta AIMCHICTh, a HE ysiBHiICTb. OcoOJHMBI O3HAaKM - MOMEHT HMOBIpHOI
peasizarii morpo3u Ta iHTeHCUBHICTH [ 1, ¢. 31-32].

ToMy moOrpo3y MPOMOHYEThCS BH3HAYATH SIK IICHXOJOTIYHHWNA BIUIMB Ha OKpeMy ocoly, rpymy ocio,
CYCIIIIBCTBO B IIJIOMY, IO TONISATa€ y BHUSABJICHHI CyO'€KTUBHOI PINIYYOCTi 3alOMisIHHA IIKOIW 1 pearbHOL
MOYJIMBOCTI 11 HACTaHHS.

Y cBOWw depry, morpo3a B CKIaAi MOMIMEHHS B HeOe3meKy € KOHCTPYKTHBHOIO O3HAKOIO CKIIaTy
KPUMIHAJIBHOTO NPABOIOPYILEHHS, TaK K HACIIJOK XapaKTePU3y€eThCs PEaIbHOI MOKIMBICTIO HACTAHHS LLIKOJH,
IO CYNPOBOMKYETbCA TMCHXIYHUM BIUIMBOM Ha 0co0y (oci0), sika (siki) € o0'ekToM morposu, B pasi ii (ix)
o0i3HaHOCTI mpo M0 morpo3y. OOOB'A3KOBOIO ii 03HAKOK € pealbHa MOXJIMBICTHP HACTAaHHS INKOAM, a
(haKkyTbTaTUBHOIO-TICUXOJIOT1YHUH BILIUB.

IIpu xapaxrepuctuili 00’ €KTUBHIX O3HAK, 110 HASBHI ITiJl YaC BUCIOBJICHHS ITOTPO3H, B HaYIlI BKa3y€EThCS Ha
HACTYITHI O3HAKH:

- 0co0a 3JI0YMHIIS;

- CXUJIBHICTh BUHHOT'O 10 HACUJIbCTBA,;

- XapakTep MMOrpo3u Ta HasBHICTh 30poi UM MPeMETiB, 0 MOXKYTh OyTH BUKOPUCTaHI SIK 30pOsi;

- XapakTep BiIHOCHH 3 MOTEPIILINM;

- IPUYWHH, 10 3yMOBHJIN HETATHBHI CTOCYHKH MK BUHHUM Ta TMOTEPIILIAM Ta 1HIII.

Po3ymiHHS 03HaK PEeabHOCTI MOTPO3U 3AICKUTH Bij 3’ICyBaHHS CIIOCOOIB JOBEACHHS MOTPO3U J0 BijoMa
notepminoro. X. X. AOcaTapoB MPOIOHYE BU3HABATH PEalbHOI0 MPOTUIPABHY MOTPO3Yy, BHCIOBIEHY yCHO abo
MUACHPMOBO Ha aJpecy IHIOI OcOOW, SKIIO0 BOHA 3aCHOBYBAJACh Ha CEPHO3HOMY MOTHBI, 00’€KTHBHO 37aTHa
BUKIIMKATH CTPax, MOPYIUINTH BOJEBUSBICHHA 0coOM 1 ¢dakTWYHO nocaria coel mimi [2, c. 15]. Y Haykosii
JiTepaTtypi MpakTHYHO HE NOCTi/KeHa MpoOiieMa BHU3HAYEHHs peajbHOCTI MUChbMOBUX morpo3. Kpim Toro, 3
PO3BUTKOM TEIEKOMYHIKATHBHHUX TEXHOJIOTIH 30LTBIIYIOTHCS NMUIAXH Mepenadi TyMOK Ta CIUIKYBaHHS JFoAeH. Y
3B’SI3Ky 3 UM BiOYBa€ThCs 1 301TMbIIEHHS CIOCOOIB, SIKi MOXKYTh OYTH BHKOPHCTaHI JJISl BUCIOBJICHHS TIOTPO3.
BucnoBneHHs TOrpo3 cTaio MOXIUBHUM 32 JOTOMOTOI0 EJIEKTPOHHOI TOMTH ab0 KOPOTKHUX TEKCTOBUX
MOBiJIOMJICHb. BUCIOBJICHHS TOrpO3 TakWX YUHOM 3MEHIIYE KiNBKICTh O3HAK, SIKi MOXYTh CBIIYUTH TIPO
peanbHicTh Orpo3u. HaBiTh mpu BUCIOBIIEHHI TOTPO3H 32 JOMOMOTOI0 €JEKTPOHHOI MOLITH BCE X ICHYIOTDH IIE€BHI
O3HAKH, SIKi MOKYTH CBIYMTH PO 11 pealibHicTh. J10 TAKMX 03HAKH BiTHOCSATHCS HACTYITHI:

- CYKYIHICTb 03HaK, 1[0 XapaKTePHU3YIOTh 0CO0Y, sSKa MOTPOXKYE;

- XapakTep B3aEMHUH Mixk 0c00010, 110 MOrPOKY€E Ta 0c00010, 110 CIIpUHMAE Orpo3y;

- HasBHICTh PUMYCY (TOJi HEOOXiTHO OKPEMO OIIHIOBATH XapaKkTep BUMOTH).

OpHak aHami3 BUIEBKA3aHUX O3HAK MOXKIIUBHIA JIMIIIE TIPY BCTAHOBIIEHHI 0c00U, 110 orpoxye. HaBiTh Taka
MiHIMabHA KUTBKICTh O3HAK € ITiJICTABOIO ISl IPUTATHEHHS 0COOM JI0 KPUMiHANBHOT BiIOBIIABHOCTI 3a cT. 129
KK Ykpainn.

OTxe, MOKHA 3pOOUTH BHCHOBOK, IO TPH OIiHII PEaJbHOCTI MOTPO3HU CIIijI BPaXOBYBATH SIK 00’ €KTHBHI,
Tak 1 CyO’€KTHBHI O3HAaKH, IO CYNPOBOJKYIOTh TPOLEC BHCIOBICHHS Ta CHPUHHATTS morpo3u. Llomo
00’€KTUBHUX O3HAK, L0 CYIPOBOKYIOTH MOTPO3y AOLUIBHO PO3rsAAaTd (PakT HasBHOCTI HPUMYCY, SIKUH
M IKPITLTIOETHCS TIOTPO30I0 3aIIOMISIHAA KoM, [0 TOro K, O4eBHIHO, IO BHHHUKAE HEOOXiNHICTh HE JIMIIE Y
BCTaHOBJICHHI (DaKTy HAassBHOCTI MPHUMYCY, aje W y aHaji3i 3MIiCTy Ii€l BUMOTH IIOJI0 BUMHEHHS MEBHHUX i UM
YTPUMaHHS BiJl IX BUMHEHHS, 10 SKUX IPUMYIIYIOTh MIOTEPILJIOTO.

TpeTiM MUTaHHAM JaHOTO AOCHIPKEHHS € KpUMIHAJIbHO-TTPaBOBHH aHaJI3 A€SIKUX BUAIB MOTPO3.

PosnounemMo ganuii anaii3 3 nmorpo3u BOMBCTBOM (cT. 129 KK Vikpainu). be3nocepenHiM 00’ €KTOM 1aHOTO
KPUMIiHAIBHOTO TIPABOIIOPYIICHHS € ocoOucTa Oe3rneka oaunu [3, c. 51].

3 anauizy nucno3uii ct. 129 KK Ykpainu BunnuBae, 1o 00’ €KTUBHY CTOPOHY CKJIAy MOTPO3U BOUBCTBOM,
CTPYKTYPHO CKJIaJIaf0Th:

- cycniyibHO HeOe3rneuHe MistHHS (JTist 200 Oe3MisUIBHICTB), SIKE € OCHOBHOIO (KOHCTUTYTHBHOIO) 03HAKOIO;

- peabHICTh MOTPO3U BOMBCTBOM, SIKa 3aKpillJIeHa Y KpUMiHAJILHOMY 3aKOHI SIK 000B'SI3KOBA.

Cy0'eKT JaHOTO KPUMIHAJIBHOTO NPABONOPYILIEHHS MOXe OYTH SK 3arajlbHUM Tak 1 clemiagbHuM. Tomy
Cy0’€eKT KpHUMIHAIBHOTO MpaBoNopylleHHs, nepeadadenoro cr. 129 KK Vkpainu, xapakrepusyeTbcs TpboMa
000B'I3KOBUMH O3HaKaMH, 1o 3akpimieni y 4. 1 ct. 18 KK Ykpainu:

- cy0'eKT Orpo3u BOMBCTBOM MOBHUHEH OYTH (Di3MYHOI0 0COO0I0;

- cy0'eKT IIOrPO3U BOMBCTBOM ITOBUHEH JIOCSTTH BIKY, 3 SIKOFO MOYKE HACTaBATH KPMMiHAJIbHA Bi/IIOBIIAIBHICTS,
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- ¢y0’€KT MOTrpo3u BOMBCTBOM TOBHHEH OyTH 0CYyIHOIO ocoboro [3, ¢. 91].

IIpu BuMHEHHI TIOTPO3W BOMBCTBOM IICHXIYHE CTaBJICHHS OCOOM JO CBOIX M MOXE XapaKTepHU3yBaTHUCS
TUIBKM Y BUIVIAAI NMPSIMOTO YMHCIY 33 HasBHOCTI 3JIOYMHHOTO MOTHBY i 310umHHOI Metu. IIlo  crocyerbcs
TICUXIYHOTO CTaBJICHHS JIO HACHIJKIB TaKWX Jii, CIiJ 3a3HA4YWTH, IO MOTpPo3a BOMBCTBOM CKOHCTPYHOBaHA
3aKOHOJIABIIEM SIK KpUMiHaJIbHE TPaBOIIOPYLICHHS 13 popManbHUM ckiagoM [3, c. 109].

Orxe, 3MIWCHUBINYM KPHMIHAJIBHO-TIPABOBHMA aHaN3 IMOTPO3HW BOWBCTBOM, ITOTPO3W 3HUINCHHS MaiHa,
MOTPO3H PO3MOBCIOKEHHSI BZIOMOCTEH, 10 TAaHBOJIATh MOTEpIioro abo morpo3a po3noBCIOKEHHS BiIOMOCTEH,
SKi moTepniynii Oaxkae 30eperTd y TAEMHUII, MOXHa TEPEKOHATHCS B OCOOJMBOTI Ta CBOEPIMHOCTI JaHUX
KpUMIiHAJILHUAX TIPaBOOIPYIICHB 1 X peaizarii.

OcTaHHIM THUTaHHAM Ili€] CTaTTIi € KPUMIHAIBHO-TIPABOBA BIAMOBIJANBHICTE 32 MOTPO3Y SIK (QopMy
MICUXIYHOTO BILIUBY.

Ilorpoza € HaifHeOE3MEUHIITAM BHIOM IICHXIYHOTO HACHWILCTBA, caMe dYepe3 II¢ € HeOoOXiTHICTh
BHOKPEMJICHHS TTIOTPO3H y CAMOCTIHHUH CKJIa/l KPUMIHAIBHOTO MPABONOPYIICHHS 3 TAKHUX Mi/ICTAaB!

1) BucOKHi piBeHb CYCHiIbHOI HeOE3MeKH LBOTO AiSIHHS Yepe3 MOXKIMBICTH MOPOAXKYBAaTH HOBi, OiibII
TSDKKI 3JI0YHHH;

2) CHCTEMHICTh TaKUX JisHb;

3) motpeda KpUMIHATTFHO-TIPABOBOI TAPAHTI{ 3aXFICTY OCOOHCTOI Oe3MeKH, sika 3a0e3nedyeThes OCHOBHAM 3aKOHOM;

4) icHyBaHHS yYMOB Ta NPUYUH BUYMHEHHS KPUMIHAJBHHUX IMPaBONOPYIICHb, SKI HEMOXIWBO MOJOJATH
3aCTOCYBaHHSAM KpHMiHAJIBHOI BiAMOBigaIbHOCTI [3, . 11].

Omxe, IPoOaHATI3yBaBIIA KPHUMIHATHHO-TIPABOBY BiITIOBINAIBHICT 3a BHIIC3a3HAUCHI ITOTPO3H, MOYKHA 3POOUTH
BHCHOBOK, 110 JIaH1 KPHMiHAJIbHI TIPaBOMOPYILEHHS MOPYIIYIOTh CYCIIIbHY O€3MeKy, 3a 10 BCTAHOBIICHI IOKapaHHS.

Ilorpo3a sik (opMa TCUXOJIOTIYHOIO BILUIUBY - T€Ma OaraTorpaHHa, sIKy HEOOXITHO JOCITIPKyBaTH Ta
BJIOCKOHANIOBaTH. AJpKe ocoOucTa Oesreka, ska rapaHTyeThbcsi KoHcTHTymi€ro YKpaiHW, TOBHHHA MOBHICTIO
OXOpOHSTHCh 1 peani3yBaTHCh KpUMIHAJIbHO-IPABOBUMHM HOpMamH. Ha paHuwii dYac BaJIMBO 1 HEOOXiAHO
BCTAHOBUTH KpPUMIiHAIBHY BIAMOBIJANBHICTh 32 TOTPO3y HAHECEHHS TSDKKOTO TIIECHOTO YIIKOMKEHHS Ta
aJMIHICTpaTHBHY - 3a TIOTPO3y BYMHEHHS KPUMIHAJIBFHOTO IIPABOIMOPYIIEHHS Ta 3acTOCYBaHHsS (Di3HUHOTO
HacWJIbCTBA. TOMy IO KpHMiHANBbHA BiAOBIJAIBHICTH 3a MOTPO3Y BOMBCTBOM BCTAHOBJICHA, 1 OYEBHIHOIO Ta
JIOTIYHOI0 BUHHKAE MOTpeda y 3ampoBaPKeHHI KPUMIHAIBHOT BiAMOBINAIBHOCTI 32 TOTPO3Yy HAHECEHHS TSHKKOTO
TIJIECHOTO YIITKOJKCHHS.

Heobxigno 3miaunté c1. 129 KK VYkpainu, TOMOBHUBIIH pPO3TIIyMauyeHHSIM TEPMiHY «IOTP03a» SK BUAY
MICUXIYHOTO HACHUJIBCTBA, IO MOJISTA€ Y BUPAKEHHI BUHHUM y OYAb-SKUH CIIOCi0 HamMipy 3arolisiTH iCTOTHY IKOAY
OXOPOHIOBAaHMM KPUMIHAJIBHUM 3aKOHOM IHTEpecaMm IMOTEpIIoro 3 METOI 3MiHM MOBEIiHKH 0COo0H, YUM
CIIPHYMHSETHCS ICUXIYHA TPaBMa OCTAaHHBOMY, HE3aJISXKHO BiJl HASIBHOCTI YMHUCITYy Ha peallizallito orpo3u.

HeoOxigHO BpaxoByBaTH BaXKIJIUBICTh i IEPiOAMYHICT, HOPMATHBHOT MPO(DiTaKTHKK HacuibeTBa. HeoOximnHo
rapaHTyBaTH peaji3allifo 3aX0JiB aJMiHICTPaTHBHOI MPEBEHIIII 3a MOrpo3y CIPUYMHEHHSIM HE OXOIUTIOBAHOI CT.
129 KK Vkpainn mxkoau 3m0poB’ro. Timbku 3a 1iei ymoBu Oyzne 3abesnedeHuil Oe3mepepBHHMI Ipolec
MiXTranxy3eBoi nudepenmiallii, B X0i SIKOTO OXOpOHa ocoOu Oy/e YEepBOHOK HUTKOI TPOXOIUTH Kpi3h BCIO
CHCTEMY KPHMiHAILHO-TIPABOBOTO METO/LY IIPABOBOTO PETYJIIOBAHHS CYCITIIbHUX BiJJHOCHH.

Takox AOLINBHUM € 3rpyIyBaHHs norpo3 B oguomy posximi KKY, me cimix meransHO ommcaTH HOHSTTS,
BUJIM, KTacU(]iKaIiio 33151 yHUKHEHHS TUTyTaHWHHM 3 1HITMMHU KPHUMiHAJIbHUMH TIPaBOTIOPYIICHHIMH.

HeoOxigHO mpu BUMHEHHI [TOTPO3U BOMBCTBOM MPU3HAYATH CYAOBO-TICHXOJIOTIUHY, a B JIEIKHX BUTMAJIKaX -
KOMITJIEKCHY CYyJIOBY IICHUXOJIOTO-TICUX1aTPHYHY €KCIIEPTU3HU 3 METOIO JOBE/ICHHS PEaIbHOCTI TAKHUX JiSTHb.

Xou KpumiHanbHUI KofeKe YKpaiHM BU3HA4a€ MOKapaHHS 3a TaKy (opMy IMCHUXIYHOTO BIUIMBY, OAHAK ACSKi 3
HIOIPO3 MAIOTh YiTKO BCTAHOBJIEHI MEXKi 3aKOHOJIABIIEM, 1HIII € JOCHTH He KOHKPETHUMHU, [0 CIPUYHMHIOE YCKIIAJHEHHSI.

JlocmimKeHHs JOITOMOTJIO JiHTH TAKUX BUCHOBKIB:

1. Tlorposa sik popMa NCUXIYHOTO BIIMBY B KPUMiHAJIBHOMY HpaBi BKIIIOYA€E B ceOe HeOE3MEKy K peaslbHy
MOXUIMBICTD 11 3ailicHeHHs. IcHye Oarato BHIIB ¢opM 3a pi3HUMHU migcraBamu. HalOimpll MOMIMpPEHOI €
KJacudikallis morpo3u 3a (GopmMamMu BUpPaKCHHS: JEMOHCTpallisl 30poi; CjoBeCHa IOrpo3a; IOorpo3a JKECTaMU;
norpo3a JisiMH; 1MOrpo3a 00CTaHOBKOK BYMHEHHS KPHUMIHAIBHOTO MPaBOMOpYIICHHS. [1orpo3y po3risiialoTh B
Pi3HUX 3HaYEHHSX - SIK «IIpodayarody 00CTaBUHY», K CIIOCIO MCUXIYHOTO NPUMYCY, SIK MOMEHT 3 SIKOTO BUHUKAE
MIPaBO Ha HEOOXIAHY 00OPOHY.

2. PeanbHicTh morposu BKIOUae B ceOe (HakT HASBHOCTI NPUMYCY, SKUN IMiIKPIIUTFOETHCS IOTPO30I0
3amoisHHs LIKOJH; Cy0’€KTUBHE BiJIHOLIEHHS BHHHOTO JO TOTPO3H, a caMe HOro CTaBJEHHS J0 WMOBIPHOCTI
peaizariii morpo3u ta 6axaHHs, 00 [ MOrpo3a Oyia CHPUKHSATA MOTEPITUINM SIK pealibHa.

3. KpuminanbHO-IpaBOBHI aHaNi3 TOrpO3dM BOWBCTBOM, TIOTPO3M 3HUINCHHS MaliHa, [OTPO3d
PO3MOBCIO/IKEHHSI BiJOMOCTEH, IO TaHBONATH MOTEPHUIOro abo MOrpo3a PO3MOBCIOLKEHHS BiAOMOCTEH, SKi
norepniyivii 0axxae 30eperTd y TaEMHHINI, TOKa3ye, MO JaHi MOTPO3H MAlOTh CHIIBHUH 00 €KT TOCATaHHS -
ncuxivHa Ta (hi3uyHa HeJOTOPKAHICTh OCOOH.
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4. Tlorpo3a € KpUMIHATLBHUM TIPABOTIOPYILICHHSM, 33 SIKE TepedadeHa KpUMiHATBHO-TIPABOBa BiOBIAAILHICTS,
OCKITBKH 3 1i JOTIOMOT'0F0 MOXKITBHIA BIUTMB Ha MTOBEAIHKY OCOOH, IO ii CHIpHiiMAaE, Ta 3IIMCHIOETLCS HETaTUBHINA BIUTAB
Ha ICHXIYHY HEIOTOPKaHICTh ocoOu. HemoTopkaHicTh 0COOM Iie IUIKOBHMTA 3aXHUIICHICTH Bil OYIb-IKMX HEOaXKaHHX
MOCsITaHb, a MOrpo3a Mae BIACTHBICTD 3pYHHYBAaTH Takuii cTaH abo K MPHHAWMHI MPU3BOAWTH 10 HETATHBHUX 3MiH
JIAHOTO CTaHy. B 3a5e)HOCTI Bill BUTY OTPO3H - BCTAHOBJICHE BiJIMOBIAHE MOKAPAHHSI.
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AHHOTAIUSA: CTaTbH HCCIIEAyeT MpoOJeMbl NCHXHYECKOTO HACHIIUS, KOTOPBIE SIBISIOTCS COCTABISIOIICH
00IIIeCTBEHHOM xMU3HU. BMecTe ¢ TeM mpoBo3mianieHuss Y KpauHbl PAaBOBBIM TOCYAapCTBOM TPeOyeT BHUMAHHS
CO CTOPOHBI YTOJIOBHOTO 3aKOHOJATENIbCTBA MpPaB MOCTPANABUIMX OT ICUXMYECKOrO0 HACWIHS W B PaBHOU
CTETICHH TpaB IHUI], KOTOpble MPHOETIN K NPUMEHEHHIO TCHUXWYEeCKOro Hacwimsa. J[ns m3ydeHuUs Bompoca
MPOoaHaIM3UPOBaHbl HAIIMOHAIBHOE M MEXIIyHAPOJIHOE 3aKOHOJATENbCTBO, paTuduurupoBaHo BepxoBHoii Pagoit
YkpauHbpl, B COOTBETCTBHH C JCHCTBYIOIIMM 3aKOHOJATEILCTBOM. boiee moapoOHO OCBEIIEHBI Yrpo3y Kak
(hopMy TICHXMYECKOTO HACWIHA. PacCMOTpEeHB OCHOBHBIE BHIBl W TPU3HAKHA YTPO3bI, KOTOPHIE BIHSAIOT Ha
MPECTYIIHOCTh JAESHUS. YTIpo3a MPUUMHIET peajbHbId BpeJ MCUXWYECKOMY 3/I0POBBIO IOTEPIEBILIETO,
MOPOXK/IACT CTPeCcC, OSCIMOKONMCTRO 3a CBOI 0€30IacHOCTh, CBOOO Y BhIOOpa MOBEIEHUS 03 MaBICHUS M3BHE. A
3TO, B CBOKO OYE€pENb, OCTABISICT 3HAUUTEIBHBIN OTIIEYATOK Ha >KU3HU U 370pPOBbE 4enoBeka. IloaTromy oueHb
BaYKHO, YTOOBI HOPMBI 3aKOHA O YTPO3bI CYIIECTBOBAJIN KaK CPEJICTBO 3alIUTHl HAa TOCYJAapPCTBEHHOM YpPOBHE
JIMYHOM O€30TaCHOCTH YeJIOBEKA - OJTHOW U3 CaMbIX BBICOKMX COIMAIBHBIX IICHHOCTEH B rocyaapctse. B Haie
BpeMsi, K COXAJIIEHUIO, MOKEM KOHCTATUPOBATh TOT (akT, YTO B YKpawHe HEIOCTATOYHBIA TOCYAapCTBEHHBIN
3alUTY JIMIA OT KPUMUHAIBHBIX YIpo3, MOCKOJBKY JIMYHAS 0E30MacHOCTh PSIOBOTO TPaKIaHMHA 3allHIeHa
TOJILKO OT yrpo3bl yOukcTBOM. XOTS JlaKe M Takas 3alluTa UMEET JOCTaTOYHO YCJOBHBIH W BBIOOPOYHBIN
XapakTep.

KiioueBnie cJioBa: yrposa, MNOCUXHYECKOEC COCTOAHUEC, HACUIIMC, IICMXHKA, ICHUXOJIOTMYCCKOC HACUIIUC,
TICUXUYCCKOC HACUJIME, ICUXNYCCKOC IMTPUHYKJICHUC.
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Abstract. The article analyzes the provisions of administrative and legal protection in the field of cybersecurity. It
is said that in the conditions of modern state formation, the development of the system of protection of human
rights and freedoms, protection of public relationsin the state is an integral part of the national policy of developed
countries. Attention is drawn to the fact that the effectiveness of such a policy depends on the ability of the
governments of the countries to correctly and timely choose the mechanisms for its implementation taking into
account the growing role of the security character of modern civilizational development. The article focuses on
regulatory acts which form the legal basis for ensuring cybersecurity in Ukraine. When considering the issue of
administrative and legal protection in the field of cybersecurity, the author considers it incorrect to identify such
concepts as "security” and "protection”. Thus, the concepts of "protection™ and "protecting" are related as a whole
and a part. For this reason, the article argues that protection and protecting cyber security rights are inseparable
concepts that aim to secure the rights of cyberspace actors. But the term "protection of cybersecurity" is broader
than the term "protecting of cybersecurity.” Summarizing the scientific views, the author concludes that the
administrative and legal protection in the field of cybersecurity is an administrative and legal phenomenon, the
content of which is based on the orderly rules of the administrative law of activity of the subjects of cybersecurity,
aimed at ensuring the rights and freedoms of citizens, societies and states in cyberspace, preventing their violation,
detection of cybercrime and restoration of violated rights, freedoms and legitimate interests of persons exercised
by administrative means and the possibility of applying administrative coercive measures and bringing those
responsible to adminigtrative liability.

Keywords: national security, protection, protection, administrative and legal mechanism.

B ymoBax cy4acHOTo Jqep>kKaBOTBOPEHHsI, PO3BUTOK CHCTEMH OXOPOHH IIPaB Ta CBOOOJ JIOAWHH, OXOPOHH
CYCHUIBHUX BiJTHOCHH B JEpKaBli € HEBI'€MHOIO CKJIaJOBOI0 HAIIOHAJIHHOI TOJITUKA PO3BHHYTHX KpaiH.
Pe3ynpTaTuBHICTD TaKOi MOJIITHKH 3aJE€XKHUThb BiA 34aTHOCTI ypsAiB KpaiH NpPaBHJIBHO Ta CBOEYACHO OOHpaTH
MeXaHi3MH il pearnizamii 3 ypaxyBaHHSIM 3pOCTal040i pojii OE3MEeKOBOrO XapakTepy CYYacHOIO IMBiIi3alliifHOTo
po3Butky. Sk ciymHO 3ayBaxkye 3amopoxenb L.I'., Oyap-sike NpaBo MOXHAa BBaXKATH PEajbHUM TiJIbKH MpPU
Ha/IaHHI TIPABOBOJIOMIIIBINO IOCTATHIX 3aCO0IB IS MPUITMHEHHS MMOPYIISHHS Ta BiTHOBICHHS MOPYIICHUX TMPaB i
inTepeciB. OTxe, IPUHLIUIIOM peaii3auii MpaB y NpaBOBOMY CYCHIIBCTBI € X rapaHTOBAHICTh, SIKa JOCATAETHCS
IIJISIXOM 3aITPOBaKEHHS 3aC00iB OXOPOHH TOTO UM iHIIOTO TpaBa abo ix cykymHocTi [1, ¢. 29].

Ilepmr 3a Bce, HEOOXiTHO 3a3HAYMTH, IO TIOHATTS «aMIiHICTPaTHBHO-TIPABOBA OXOPOHA Y cdepi 3a0e3neueHHs
KibepOe3nekn» He Mae 3aKOHOAaBY0 BU3HA4YeHOI aediHimii. [Topsia 3 TiM, y Teopii aMiHICTpaTHBHOIO TIpaBa J0CTaTHHO
HIMPOKO BUCBITIIFOFOTHCS TIMTAHHS IIOJI0 3aTajIbHOTO TIIYMaueHHS TOHSITTS «IMiHICTPAaTUBHO-TIPaBOBa 0XOpoHay. Kpim
TOr0, JIOCTATHBO IUPOKO JIOCIIDKYIOThCS BYCHMMH aJIMiHICTPATHUBICTAMH OCOOJIMBOCTI aJIMiHICTPaTHBHO-TIPABOBOI
OXOPOHHM CaMHX Pi3HMX O0’€KTIB Ta y caMMX Pi3HHX cdepax CycHibHHX BigHocuH. Came TOMy, aHaji3 MOHSTTS Ta
ocoOnmMBOCTEl KibepOesrekn Sk 00’€KTa aaMiHICTPaTHBHO-TIPABOBOI OXOPOHH € BAXIIMBUM, IO TMOTpedye sK
TEOPETUYHOTO OCMHUCIICHHS, TaK 1 OIIHIOBAaHHS TMPHKJIJHUX AacleKTiB TPaBOro peryiroBaHHS. [IpaBoBy OCHOBY
3a0e3neyeHHs KibepOe3nekn YKpaiHu cTaHOBISITH KoHCTUTyLis YKpaiHu, 3aKoHM YKpaiHH 100 OCHOB HAlliOHAIBHOI
0e3rmexH, 3acaji BHYTPILIHBOI 1 30BHIIIHBOI MONITHKH, €IEKTPOHHUX KOMYHIKALil, 3aXHUCTy JIEPKaBHUX 1H(QOPMALITHIX
pecypciB Ta iH(opMmalrii, BUMOra 00 3aXKCTY SIKOI BCTAHOBJICHA 3aKOHOM, IIeH Ta iHII 3aKOHW YKpainu, KoHBeHIlis
PO KiOeP3IOYHMHHICTB, 1HII MIXXHAPOIHI JOrOBOPH, 3rojia Ha 000B’I3KOBICTh SKMX HajaHa BepxorHoro Pamoro Ykpainy,
ykasu IIpesupenta Ykpainu, aktun KaGinery MinicTpiB YKpaiHu, a TakoX iHIII HOPMAaTHBHO-TIPABOBI aKTH, ILO
NPUIMAIOTHCSI Ha BUKOHAHHS 3aKoHiB Ykpainu [2]. Kpim Toro, sik ne mnepemadaueHo KoHcTutyiiero YKpainu, SKIIO
MDKHAPOJTHUAM JIOTOBOPOM Y KpaiHH, 3ro/ly Ha 000B’s3KOBICTh SIKOTO HasiaHo BepxoBHoto Payoro Ykpainu, nmepenoadeHo
iHII TIpaBWiia, HDK BT3HA4YEHI 3aKOHOIABCTBOM, 3aCTOCOBYIOTHCS TIOJIOKEHHS MDKHApPOAHOTO JOrOBOpY YKpaiHH.
Koncrurynii YkpaiHu € 0CHOBHIM JKEPENIOM HallloHaTIbHOI paBoBoi cucteMu. Tak, y crarti 3 KoHcTuTyii BKa3yeThCs,
0 JIFOJMHA, 11 YKUTTS 1 3IOPOB', YeCTh 1 TJHICTh, HEJOTOPKAHHICTH 1 Oe3leka BU3HAIOTHCA B YKpaiHi HaHBHIIIOHO
couiaibpHOO WiHHICTIO. [IpaBa i cB0OOM FOAMHM Ta iX rapaHTii BU3HAYAIOTh 3MICT 1 CIPSIMOBAHICTb JiSTBHOCTI JAEPHKABH.
JlepxaBa BiNOBiza€e Tiepe;] JFOMHOI0 32 CBOIO JSUIBHICTB. YTBEpPIDKEHHS 1 3a0€3MeUeHHs MpaB i CBOOOJ JIFOIUHU €
TOJIOBHMM OOOB’SI3KOM JiepykaB. TOOTO HAsIBHICTH aMiHICTPATHBHO-IIPABOBOIO MEXaHI3My OXOPOHU KibepOesneku Ta
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IHIMX MoAiOHUX 00’ €KTIB € TIPOSIBOM BUKOHAHHS IEPXKABOIO CBOIX 000B’A3KIB 3 MPUBOLY 3a0€3MeUeHHS KUTTEALSUTBHOCTI
HaceJleHHs Kpainu [3].

CyTHICTh TEPMIHY «aIMiHICTPATHBHO-TIPABOBA OXOPOHA» PO3KPHUBAETHCSA TOBHOIO MIPOIO Yy TMOETHAHHI 3
NEBHUM OJIarom, Ha sIKe CIIPSIMOBAHO Iit0 3 0XopoHu. Came ToMy, B HAYKOBi JliTepaTypi 3yCTpi4aloThCs TEPMiHU:
«aJIMIHICTPAaTUBHO-TIPAaBOBA OXOpPOHA MNpaB 1HTEJEKTYaJbHOI BIIACHOCTI», «aIMiHICTpaTUBHO-IPAaBOBA OXOPOHA
IpaB Ha 00’ €KTH MMPOMHUCIIOBOI BIACHOCTI», «aaMIiHICTPaTHBHO-TIPAaBOBA OXOPOHA MAaHHOBUX Ta HEMalHOBUX IIpaB
BJIACHOCTI», «aJMiHICTPATHBHO-TIPaBOBa OXOPOHA HaAp Ta BoA» Tommo. OgHaK, e He CBIAYUTH MPO Te, IO TePMiH
«aJIMIHICTPAaTHBHO-TIPAaBOBA OXOPOHa» HE PO3IJISIAETHCS CAMOCTIHHO y Cy4acHOMY HAyKOBOMY CEpEIOBHIIII.
Bupimenns npo0ieM, sKi BHHHKAIOTh y cdepi aaMiHICTpaTHBHO-TIPaBOBOI OXOPOHH, 3HAYHOIO MIpOIO TIOB’sI3aHE 3
JOCITDKEHHSIM MeXaHi3My TpaBOBOTO 3a0e3meueHHs pO3BUTKY BKa3aHOI cepH, a TAKOXK 3 MOIIYKOM MUISIXIB HOTO
onTHMi3alii Ta BrockoHaneHHs [4, ¢.71]. Came ToMy, MoaJibIile PO3KPUTS TEPMiHY «MEXaHi3M aJJMiHICTPaTHBHO-
MIPaBOBOTO PETYIIOBaHH (3a0e3MeYeHHs) KibepOe3neKny € TOpeUHIM depe3 MOTIHOIeHAS HAyKOBOTO MTI3HAHHS Ta
PO3YMIHHS 3MICTy TOHSTTS «aIMIHICTpAaTHBHO-TIpaBOBa OXOpOHA y cdepi 3abe3meueHHs KibepOe3nmexny, Mo €
OpraHivYHOI0 CKJIaJOBOIO ME€XaHi3My il MpaBa B CYCIiJIbCTBI.

[ToHATTS «aIAMiHICTPaTHBHO-TIPABOBA OXOPOHA» XapaKTEPU3YEThCS JIIHTBICTUYHHUMHU OCOOJIHBOCTSIMU Ta
CKJIaJa€ThCs 3 JIBOX CaMOCTIMHMX IOHATh: «aJMiHICTPaTHBHO-TIPABOBUN» Ta «OXOPOHa», 110 BUKOPHCTOBYIOTH
CBOI BJIacHi AediHiITii.

VY 3aranbHOMY BWIIISII MM KaTETOPI€I0 «OXOPOHATH» PO3YMIIOTh: oOepiraTu Bij HeOE3MmeKH KOro-, Imo-
HeOy b, 3a0e3MeyBaTH Bijl 3arpo3u Hamamy, 3aMaxy i T. iH.; CTOSITH Ha BapTi O17I KOTO-, 4Ooro-HeOy/1b; BapTyBaTH,
crepert; oOepiraTé Bix pyHHYBaHHS, 3HUIICHHS, 3aBIaHHA IIKOAW 1 T. iH.; 3aXWIIaTH BiJ YOTO-
Heby s [5; 6, ¢. 183].

VY 1opuanyHii JiTepaTypi MarOTh MICIIE JKBaBl JTUCKYCII MO0 CYMIKHOCTI Ta CIIBBIJHOIICHHS MOHSTH, SIK
«3axHUCT MpaB» Ta «OXOpPOHA MPaB», «3aXHUCT» Ta «0XOpoHa». [IOpIBHSHHA LMX HOHATH CIiJ IMOYUHATH 3
BU3HAUEHHS iX 3MICTy, caMe€ TakMM YHHOM MOXIIMBO 3%ICYBaTH, B YOMY TIOJNATaE PI3HUIS MDK HUMH Ta
MpoIecaMH, sIKi BOHU BiOOpakalOTh, BUSHAYMTHU CIILJIbHE, 3'ICYBaTH, IO € MEPBUHHHUM, a IO MOXIAHHUM, IO €
YMOBOIO, a 10 — HaciakoM [7, ¢. 122].

OpmHi JOCTHIAHWKA BXKHBAIOTh IIOHATTS «OXOpOHAa TIPaB» Ta «3aXWUCT TpaB» SAK PIBHOIHHI, aKTHBHO
BHCTYIIAIOUH MPOTH 1X po3MexyBaHHs [8, ¢. 95], iHII 3a3Ha4al0Th ICHYBaHHS OKPEMOTO IHCTUTYTY 3aXHUCTY, HOPMHU
SAKOTO 3a0e3MevyloTh peami3allifo 3aXWCHUX (YHKOIA W00 ICHyBaHHS Ta 3IIACHEHHS BiAMOBITHUX
npas [9, c. 247, 248, 275, 276]. Byxapes B.B., cruparouncs Ha JTOCITIKCHHS JIHIBICTIB, CTBEPUKYE, IO BKa3aHi
SIBHIIA € a0COJIFOTHO 1ICHTUYHUMHU, a BIJIMIHHICTh IOJISATAE JIUIIC Y KIHIEBUX TePMiHAX, CYTh SKHUX € OJHAKOBOIO.
PisHung € nume y cnoco0i BIUIMBY, apke 3aXHCT BUMarae akTHBHOT ()OPMHU MOBEAIHKH, 2 OXOpOHA — IaCHUBHOI,
IpH IbOMY MeTa y 000X Bumaakax € TotoxHowo [10, c. 14-24]. Ha Haury ayMKy, He KOPEKTHUM € OTOTOXXHEHHS
3a3HAYCHUX MOHSTH 1 OUIBIIICTh BYUCHUX-ITPABO3HABIIIB BU3HAYAIOTH MIXK I[IMMHU KATETOPisIMU TIEBHI BIIMIHHOCTI.

[ToHATTS OXOPOHHM 1 3aXUCTy YiTKO po3MexoByBaB BueHuil lopde O.C. , skuil migKpecioBas, IO MpaBoBa
OXOpOHa TMpaB Ta IHTEpeciB 0coOM — Kareropis Oinbil 00'€eMHA, HiIX OJHA TIIBKKH cdepa OOpoThOH 3
npasonopymeHasmu [11, c. 54]. A Amnnpeiitiea O.b. 3a3Hauarna, Mo OXOpOHa — 1€ BCTAHOBJICHHS 3arajbHOTO
MPaBOBOTO PEKUMY, & 3aXUCT — II€ 3aXO/IH, 1[0 3aCTOCOBYIOTHCS y BUMAJKaX, KOJH TpaBa MOpPYIIeHi, OCIOPEH] un
HeBu3HaHi [12, ¢. 45]. bausbkoro € Takox aymka rpynu Buenux ['appuiiosa E.IN. , lumku P.B. , Tansarnua MLK. ,
AKi 3a3HayaroTh, 1[0 OXOPOHA — II€ BCTAHOBJICHHS 3arajbHOrO IPABOBOIO PEKUMY, a 3aXUCT — II€ 3aXOIH, IO
3aCTOCOBYIOTBCS y BHITQIKaxX, KOJIM MpaBa MOPYILeHi, OCIopeHi un HeBu3Hai [ 13, c. 20].

AHaIi3yI0uu CIiBBIJJHOIIEHHS TOHAThH «OXOPOHa» Ta «3axucTy, baxpax [[.M., NpOTUNIOCTABISIOYH TTOHSTTS
«OXOPOHa» 1 «3aXUCT» 3a KPUTEPIEM MOMEHTY MOPYLICHHS NpaB, 3a3Hayae, 110 JO NOPYLICHHS MPaB Jil0Th 3aX00H
OXOpOHH, a Micis MOopyLIeHHs — 3axoau 3axucry. llinm oxoponoro baxpax .M. po3ymie CyKyIHICTB pi3HHX
B32€MOTIOB'SI3aHUX MK COOOI0 3aXO0/IiB, SIKI 3/IIHCHIOIOTHCS 5K JIEPKAaBHUMH, TaK 1 TPOMAJICbKUMU OPTaHi3allisiMH i
CHpSIMOBaHI Ha MOMEPEKEHHS MOPYLIEHb, YCYHEHHS NMPHYHMH, IO 1X BUKIHMKAIH, 1 TAKUM YMHOM CHPHUSIOTH
HOPMAJIBHOMY TIpOIleCy peaiisalii rpoMajsHaMu iX mpaB i cBOOOJ. A IIiJ] 3aXHCTOM BiH BBR)Ka€ MPUMYCOBHIMA
(BiZTHOCHO 3000B's13aHOT 0CO0M) CIOCIO 3MIHCHEHHS CY0'€KTUBHOTO IpaBa, AKUH 3aCTOCOBYETHCS B YCTAHOBJICHOMY
3aKOHOM TMOPS/IKY KOMIIETEHTHUMH OpraHamMu a0o caMOl NpaBOMOYHOIO OCO00I0, 3 METOK ITOHOBIICHHS
nopyuieHoro npasa [14, c. 47].

Marty3o H.I. 3a3Havae, 1mo OXOpoHa Ta 3aXHCT CY0'€KTMBHOTO MpaBa Ta/ab0 OXOPOHIOBAHOI'O 3aKOHOM
iHTepecy — He OJHE W Te > caMe: OXOPOHSIOTHCS BOHM TIOCTIMHO, a 3axXWINAIOThCS TUIBKH TOJi, KOJH
HOPYLIYIOTBCS. 3aXHCT € MOMEHTOM OXOPOHH, OJIHI€H0 3 T1 hopMm, ajie i MoHATTs He 30iratoThes [15, ¢. 130-131].

VY cBorw depry, O6ymak O.0. ta O6ymak C.A. cTBEpIIKYIOTh, III0 «OXOPOHa» (Bif aHTI. — «protectiony) €
OLITBII IMUPOKUM MOHSATTSM, HiXK «3axucT» (Bif aHri. — «enforcementy). To0TO, 0XOpoHa siBiIsIE COO0I0 CYKYITHICTB
3ax0JIiB, CIPSMOBaHUX Ha 3a0e3ledeHHs] HOPMabHOI peari3alii MpaB, a TAKOXK Ha 3aXHCT MPaB y BUMAJKY iX
nopyueHHs: abo ocrnoproBaHHs. [Iponec OXOpoHHM MpaB peaizyeTbCsl Yepe3 KOHKPETHI 3aco0M JIepKaBHOTO
BIUIMBY, SIKi iICHYIOTh IIEPEBaYKHO B MPaBOBid (OPMi i MOXKYTb MPOSABIATUCS ad0 4yepe3 BCTaHOBJIICHHS MPaBOBUX
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HOpM, a00 4epe3 IX Hacammepe] MO3UTHBHE 3aCTOCYBaHHS. A OO MOHSTTS «3aXHCT», BOHH CTBEPIKYIOTb, IO
BOHO TIOB'S3aHEC HE 3 HOPMAJIBHOIO peaiizalli€lo TpaB, a JHIIE 3 KOHKPETHHUM IPaBOMOPYIICHHSM a0o
OCIIOPIOBAHHAM IpaB, TOOTO MiX «3aXHCTOM» CIiJI PO3yMITH IiepeadayeHy 3aKOHOIABCTBOM isJIBHICTD
BIJIMIOBIAHNX JEPKaBHUX OpPTaHiB, MEpII 3a BCe, MPAaBOOXOPOHHUX 1 KOHTPOJIOIOUHX, Ta IX MOCagoBUX OCi0 1010
TIOHOBJICHHSI MTOPYIIEHOTO TIpaBa, NMPHUIMUHEHHS TAKUX MOPYIICHb, a TAKOXX CTBOPEHHS HEOOXiTHHX YMOB IUIS
MPUTATHEHHS 10 IOPUAWYHOI BiAMOBIJAIBHOCTI 0Ci0, BUHHUX Y BYMHEHH! MPOTHIIPABHUX MAii, BHACHIJOK SIKHX
OyJ10 3aB/IaHO IIKOJM TpaBaM Ta 3aKOHHUM iHTepecaMm cy0'ekTiB [16, c. 76].

Po3mexoByroun MOHATTS «3axucT» Ta «oxopoHa» Ceprees O.I1. Bkasye, 10 0XOpOHA MPaB BKIIIOYAE «...BCIO
CYKYIHICTh 3aXO[IiB, 110 3a0e3MeuyloTh HOPMaIbHUN XiJ| peamizallil mpaB, MO SKAX BiTHOCSATHCS 3aXOAW HE TIIBKH
MPaBOBOTO, alie i EKOHOMIYHOTO, MOJITUYHOTO, OPraHi3allifHOTO Ta iHIIOTrO XapakTepy, CHPSIMOBaHI HA CTBOPEHHS
HEOOXIAHUX YMOB JUIsl 3iHCHEHHS cy0’ekTHBHUX TpaB. Lo cTocyeThes BacHe MPaBOBHX 3aXOIB OXOPOHH, TO JIO
TaKUX BIJHOCSTBCS BCI 3aXOJH, 3a JIOMOMOTOI0 SKMX 3a0€3MeYyI0ThCs SK PO3BUTOK MPaBOBIMHOCHH B iX
HOpPMaJILHOMY HEMOPYILICHOMY CTaHi, TaK i BiIHOBJIEHHs MOPYIIEHUX YK OCIIOPIOBAHUX TpaB Ta iHTEpeciB. A 3aXHCT
BUCHHUI PO3YMI€ SIK OXOPOHY Y By3bKOMY po3yMiHHi [17, c. 226].

TakuM YWHOM, TIOHATTS «OXOPOHA» 1 «3aXWCT» CIIBBIIHOCATHCS fAK Mije W vactuHa. Came TOMy, MU
MOXKEMO CTBEpPKYBaTH, IO OXOpPOHA NpaB y cdepi KibepOe3nekn Ta 3aXKCT [UX JKe MpaB — Ii¢ HEPO3PUBHI
MOHATTS, SIKI CTIPSMOBaHI Ha 3a0e3medeHHs MpaB Cy0 €KTiB BIJHOCHH y KiOepmpocTopi. Ajle TEpMiH «OXOpOHa
npaB y cdepi KibepOe3neKn» € OUIbII IMUPOKUM MOPIBHIHO 3 TEPMIHOM «3aXHCT MpaB y cepi KibepOe3nexny.

CTOCOBHO TOHSATTA «aaMIHICTPaTUBHO-TIPABOBHUII», TIEpII 3a Bce, BIAMOBIAHO N0 Bemukoro TiymayHoro
CIIOBHHKA CYYacCHOI YKPaiHCHKOI MOBU TE€PMIH «aIMIHICTpyBaTH» O3HAYa€ KePyBAaTH YCTAHOBOIO, OpPTaHi3alli€lo,
HiANPHEMCTBOM; KEpyBaTH OIOPOKPAaTHYHO, 32 JOIOMOTOI HAKa3iB 1 PO3MOPSHKEHb 3aMiCTh KOHKPETHOTO
kepiBHuITBa [18, c. 12]. 3a3HaueHuii TepMiH, QiKCye HAJICKHICTh IILOTO IHCTUTYTY J0 aJIMIHICTPaTUBHOTO IpaBa
Ta JIa€ PO3yMIHHS TOTO, IO BIAMOBIHI Mii 3[IHCHIOIOTHCS Y aIMiHICTPATUBHOMY TOPSIKY.

Sk 1 1070 TOHATTS «OXOPOHA», TaK 1 MIOJ0 — «aJMIHICTPAaTHBHO-IIPABOBA OXOPOHA» Hapasi iCHYeE BEJIHMKa
KUIbKICTh HAyKoBHX HOrIsAAiB. 3okpema, Mockoun3 C.O. 3a3Hayae, 10 aJMiHICTPaTUBHO-IIPABOBA OXOpOHA
BUPI3HAETHCS TYMaHHICTIO, CITPSAMOBaHICTIO Ha MIEPEKOHAHHS HACETIEHHS B TOMIJIFHOCTI ¥ CIIpaBeIJIMBOCTI 3aXO/iB,
3MIIACHIOBAHUX JICP)KABOKD, 00 €KTUBHINA HEOOXITHOCTI THMX ab0 iHIIMX 3arajbHOO00OB’S3KOBUX mpaBwil. BoHa
NOB’s13aHa 13 MacIITAOHUM BHKOPHCTaHHSIM TEPEBIpEHUX MPAKTHKOIO 3aC001B OpraHi3amiiHoi, MacOBO-MOIITUYHOT
Ta BUXOBHOI po0OOTH, aKTUBHUM (QOPMYBaHHSM B CYCIHUIBHIM CBiZIOMOCTI HETEPIHMOTO CTaBIEHHS [0
aHTHUCOIIAIbHUX MPosiBiB [19, ¢. 106].

Ha mnporuBary upomy, [amyabxko B.B. BU3Hauae aaMiHICTPaTHBHO-TIPABOBY OXOPOHY SIK CHCTEMY
BITOPSIKOBAHOI a/IMiHICTPaTUBHO-TTPABOBUMH HOPMaMH HisUTBHOCTI MyOiuHOI aJMiHICTparlii, 0 crpsMOBaHa Ha
TOTIEpE/PKEHHS  TIPaBONOPYIIeHb (MPO(diIaKTUKY 3J70YMHIB) Ta BIJIHOBIEHHS IOPYIIEHHX NpaB, CBOOOJ Ta
3aKOHHHX iHTEepeciB (I3UYHUX 1 FOPUAMYHHUX OCi0, IO 3MIHCHIOIOTHCS 3aco0amMH aJMiHICTPaTUBHOTO MpaBa 3
MOKJIMBICTIO 3aCTOCYBaHHS 3aXO[iB aJIMiHICTPATHBHOTO NPUMYCY Ta NPUTATHEHHS BUHHHX 1O aJMiHICTPAaTHBHOI
BigmoBigaaeHOCTI [20, . 242-247).

VY cBow uepry, XaputoHoB O.l. akiieHTye yBary Ha sIBUIII aJMiHICTPaTHBHO-TIPABOBOI OXOpPOHH, IO €
OKpPEMHUM TIPaBOBHM iHCTUTYTOM. CBOIO JYMKY JOBOJHMTH THM, IO MOPYIICHHS BCTAHOBJICHHX 3aKOHOJABCTBOM
NpaBWI TOBEAIHKH TATHE 32 COOOI0 MPUIMHEHHS Jii PEeryJATUBHHUX MPAaBOBIJHOCHH, 3aMiCTh SIKUX BHHUKAIOThH
OXOPOHHI (PEryJIATHBHI TPAaHC(HOPMYIOTHCS B OXOPOHHI), MiJCTaBOIO J0 YOTO € MPUITUC HOPMH IIpaBa Ta BUNHCHHS
aJMiHICTPATHBHOTO JIETIKTY. Y IIbOMY BHUIIJIKY HIETHCS BXKE HE MPO peai3allilo BCTAHOBIEHHX a/IMiHiCTPaTHBHO-
NPaBOBHUX PETYISATHBHUX HOPM, SIKUMH OyJTM BH3HA4€HI BUMOTH JI0 TIOBEIIHKH 3000B’SI3IEHOTO CY0’€KTa, a TIPO
peaizaliio MoJ0KeHb OXOPOHHHMX aJMiHICTPaTHBHO-TIPABOBHX HOPM, SIKi Iepea0dadaroTh BCTAHOBJICHHS HOBUX
npas i 000B’s3kiB [21, C. 38].

Omxe, MiJICYMOBYIOYM HAyKOBI MOTJISIA, MA MOKEMO 3pOOUTH BHUCHOBOK IIPO Te, IO &/IMiHICTPATHBHO-TIPABOBA
oxopoHa y cdepi 3abe3rmedeHHS KiOepOe3nekn — 1€ aJMiHICTPaTUBHO-TIPABOBE SIBUINE, 3MICT SKOTO Oa3yeThcs Ha
BIOPSIIKOBaHil HOpMaMH aIMiHICTPATUBHOT'O TpaBa IisUIBHOCTI Cy0’ eKTiB 3a0e3meueHHs KibepOesnekH, 1o CIIpsSMOBaHa
Ha 3a0e3MedeHHs TpaB i CBOOOJ I'POMaJISH, CYCIIUIBCTBA Ta JIEp)KaBU y KiOeprpocTopi, 3armodiraHHs iX MOpYIICHHS,
BUSIBJICHHS KiOEP3/IOUYMHIB Ta BiJHOBJIEHHSI TMOPYLIEHUX IpaB, CBOOOA Ta 3aKOHHHMX iHTEpeciB 0ci0, M0 3MIHCHIOIOTHCS
3ac00aMH aJMiHICTPaTHBHOTO IIpaBa 3 MOMKIIMBICTIO 3aCTOCYBAHHSI 3aXO0/IiB aIMiHICTPATUBHOT'O IIPUMYCY Ta NPUTSITHEHHS
BUHHHMX JI0 aIMIHICTPATUBHOI BiIOBIAAILHOCTI. 3ayBaXMMO, IO BHU3HAYMBIIKM OO €KT aMiHICTPaTHBHO-IIPABOBOI
OXOPOHH, 3a3HayeHE SIBUILIE BTPAYAE CBil aOCTPAaKTHHUH XapakTep i TpaHCHOPMYETHCST y KOHKPETHHI ITPAaBOBUI iHCTUTYT
Ta HaOyBa€ KOHKPETHHX O3HAK MEXaHi3My aIMiHiCTpaTHBHO-IIPABOBOI'O PETYJIFOBAHHS, 30KpeMa, i y cdepi 3a0e3rneueHHs
KiOepOe3neKu.
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AJIMUHUCTPATUBHO-TIPABOBAasi OXPaHa
B c(epe oOecnieueHus1 KuOep0e30MacHOCTH Y KPauHbI

Beceaona JIumms FOpweBna, e-mail: cvet-Liliya@ukr.net
Opnecckwii TOCyIapCTBEHHBIA YHUBEPCUTET BHYTPEHHUX Jel, T. Oxecca, YKpanHa

AHHOTanus. B ctatbe aHATM3UPYIOTCS MOOKEHHS aJIMUHICTPATUBHO-IIPABOBOM OXpaHbI B chepe odecrieueHus
kubepOe3onacHocTH. [[OBOPUTCS, YTO B YCIOBUSIX COBPEMEHHOTO TOCYIapPCTBA, PA3BUTHE CHCTEMBI OXPaHbI MPaB
U CcBOOOJ 4YelOoBeKa, OXpaHbl OOMIECTBEHHBIX OTHOIIEHHWH B TOCYJapCTBE SIBISIETCS HEOThEMIIEMON
COCTaBIISIIOIICH HAIlMOHAIBLHON TOJNMTHKH Pa3BUTHIX CTpaH. B cTarhe nenaercs akUeHT Ha HOPMAaTHBHO-
MPABOBBIX aKTaX. KOTOPbIE COCTABJISIOT MIPABOBYIO0 OCHOBY oOecrieueHusI KuOepOe30macHOCTH Y KpanHbl. ABTOP
CTaTh TIPU PACCMOTPEHWH BOMIpoca 00 aJMHHUCTPATUBHO-TIPABOBOM OXpaHe B cdepe obecredeHus
KnOepOe30IacHOCTH CUUTACT HEKOPPEKTHBIM OTOXKSCTBICHHE TAKUX IOHSATHUH, KaK «OXpaHa» M «3alluTay,
CUUTasl, YTO TIOHITHS «OXpaHa» M «3alUTa» COOTHOCATCS KaK IeJloe W 4acTh. VIMEHHO TMO3TOMY, B CTaThe
YTBEpIKIAETCs, UYTO OXpaHa mpaB B chepe KUOepOEe30MacHOCTH U 3alllUTa ITHUX JKE MPaB — 3TO HepasphIBHBIC
MOHATHSI, HAIlpaBJICHHbIE Ha oOecrieueHHe MpaB CyObEKTOB OTHOLICHWH B KubeprpocTtpanctBe. Ho TepmuH
«oxXpaHa TIpaB B cepe knOEpOS30MaCHOCTH» SBJISICTCS 0oJiee IMIMPOKHM [0 CPABHEHHUIO C TEPMHHOM «3aIUTa
npaB B chepe kudbepodezonacHoCTH». [10pITOXKIBAS, aBTOP CTAThU JeIaeT BBIBOJI O TOM, YTO 3 IMHUHUCTPATUBHO-
mpaBoBasi oxpaHa B cdepe obecreueHHs KHOepOE30MaCHOCTH — 3TO aIMHUHHUCTPATHBHO-TIPABOBOE SIBIICHHE,
coJiep>)kaHue KOTOporo Oazupyercss Ha YMOPSAOYEHHOH HOpMaMH aJMHHUCTPATHBHOTO TpaBa AEATEIbHOCTH
CyOBeKTOB olOecrieueHnss KuOepOe30macHOCTH, HalpaBIIeHHOW Ha ofecnedeHrne TpaB W CBOOOJ TpakIaH,
o0IIecTBA W TrocymapcTBa B KHOCPIPOCTPAaHCTBE, MPEIOTBpALICHUE WX HAPYIICHUS, BBIIBICHHHC
KHOEpIPECTYIUICHHHd W BOCCTAHOBIICHHWS HApyIIEHHBIX MpaB, CBOOOJ M 3aKOHHBIX HMHTEPECOB JIHII,
OCYIIECTBISIEMBIX ~ CPEJICTBAMH  AJMUHHCTPATUBHOIO TIpaBa C  BO3MOXHOCTBIO  MPUMECHEHUS  Mep
aJIMUHUCTPATUBHOTO MPUHYXICHUS U TIPUBJICUCHUS BHHOBHBIX K a[MUHUACTPATHBHOW OTBETCTBEHHOCTH.

KiroueBble cj10Ba: HalMOHAJIbHAs 0€30M1aCHOCTB, 3aIIUTA, OXPaHa, aAMUHICTPAaTUBHO-IIPABOBOH MEXaHU3M.
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Abstract. Analyzes the concept of subjects of implementation of the criminal legislation of Ukraine and outlines
their types. Argued that: 1) the scientific understanding of the subjects of criminal law was based on the content of
crimina law governing these relations; 2) the subject of criminal law relations was not the state as a whole, but
only its relevant bodies; 3) since the approaches of scientists to the time of the emergence of criminal relations
differed, the definition of the second subject of legal relations was not unified (criminal, accused, defendant,
convicted, acquitted); 4) the victim was not recognized as an independent subject of crimina law relations. It is
proved that the subjects of implementation of the criminal legislation of Ukraine can be divided into four groups:
1) the relevant state bodies (law enforcement agencies, the court, the Verkhovna Rada of Ukraine and the President
of Ukraine); 2) persons who committed socially dangerous acts (subject of the crime) (Article 18 of the Criminal
Code of Ukraine), areckless person who committed a socially dangerous act (Articles 18, 19 of the Criminal Code
of Ukraine), a person who committed a socially dangerous act before reaching age , from which arises criminal
liability (Articles 18, 22 of the Criminal Code of Ukraine), a person who committed an act in circumstances
precluding his crime (Articles 36-43 of the Criminal Code of Ukraine), a person who committed a crime on behalf
of and in the interests of alegal entity (Article 96-3 of the Criminal Code of Ukraine); 3) the victim (an individual
(regardless of age, sanity and citizenship), who committed a crime of physical, or / or moral, or / or property
damage, or created athreat of such damage, and also alegal entity that has suffered property damage or threatened
to cause such damage, or the state (represented by state bodies), which (which) caused property, political damage,
reduced the level of defense or caused or created athreat of other significant damage); 4) other persons (natural or
legal) who are directly related to the implementation of criminal legislation, a person who does not violate the
prohibitions of the Criminal Code of Ukraine, a representative (lawyer, defense counsdl), legal representative,
parents or other persons who are obliged to care) and legal entities in whose interests the crime was committed).

Keywords: criminal legidation, creation, realization, mechanism of realization, criminal responsibility, criminal
legal regulation, criminal legal relations, criminal legal nhorm.

Introduction. In the science of crimina law there is no single unified position on the range of subjects of redization
of crimina legidation. In order to determine who exactly should be considered the subjects of the redization of crimina
legidetion, it is necessary to clarify their rdationship with the subjects of criminal legd rdations and the redization of
crimina legal norm. The range of subjects of redization of the crimind legidation of Ukraine depends on the content of
crimind legd relaions. Given tha crimina legd relations are akind of public relaions, it can be argued that the subjects
of crimina legal rdations are the relevant persons who have alegd relationship with the object of these relations (the fact
of committing asocidly dangerous act Crimina Code of Ukraine).

Analysis of recent research and publications. Some aspects of the subjects of realization of the criminal
legidation of Ukraine were studied by such scientists as Yu. V. Baulin, O. O. Dudorov, I.I. Mitrofanov,
O. V. Naden, M. |. Panov, S.D. Shapchenko and others. However, despite the significant achievements of the
abovementioned scientists, in the theory of crimina law there are no thorough developments on the concept and
types of subjects of realization of the criminal legislation of Ukraine. In this regard, there is an objective need to
address thisissue, as some positions are debatable and the views of scientists are ambiguous.

The purpose of the article is to study the subjects of realization of crimina legidation of Ukraine, their
concepts and types.

Presenting main material. The most common in the theory of criminal law is the position that the subjects
of criminal legal relations are the state (represented by the competent authorities) and the person who committed
the crime. However, in such circumstances, the content of these relations remains partly unclear: in particular, who
obliges the state to take certain measures against such a person, whether this person has, in addition to the
obligation to bear criminal responsibility, other obligations and rights. In addition, if the task of criminal law isto
ensure the legal protection of certain values (human and civil rights and freedoms), it is not entirely clear why the
subjects of criminal legal relations do not include the victim as the bearer of these rights and freedoms. The
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realization of the main task of crimina law through the use of state coercion does not mean that rights and
freedoms lose touch with their bearer and become state interests; they do not change their addressee, despite the
fact that the state acts on behalf of the victim.

Consider the scientific position on determining the range of subjects of criminal legislation of Ukraine. With
regard to one of such subjects — the state (state bodies) — S. F. Kechekian claimed that it is an independent subject
of criminal legal relations, but it exercises its subjective rights and responsibilities through the relevant state
bodies. (state legal entities, enterprises, ingtitutions, organizations, public organizations, society, etc.). Therefore,
criminal legal relations should not be considered as arising between the state and the offender, as such public
relations arise between government agencies and the offender [4, p. 91-92, 182-183]. This position is shared by
M. S. Strogovych [22, p. 105] and V. G. Smyrnov [20, p. 11]. However, it must be acknowledged that these
considerations are contradictory: first it is determined that the state is an independent subject of criminal legal
relations, and later — that such relations occur between state bodies (and not the state as a whole) and the offender.
M. M. Polyanskyi, A. L. Ryvlin, M. O. Ohurtsov, and others have already noted the debatability of the outlined
scientific position. In their opinion, the subjects of criminal legal relations are state bodies and the criminal [13,
p. 253; 17, p. 105-112; 11, p. 27]. In particular, A. L. Ryvlin argued that if we recognize the state as a subject of
criminal legal relations, then there are some problems in understanding such relations. The sentence imposed (on
behalf of the state) may also be appeaed by a state body — the prosecutor's office (prosecutor) or convicted — to a
higher court. This can be explained if the subject of criminal law relations are state bodies and not the state as a
whole[17, p. 107]. Since socia relations arise between at least two subjects, and in this case there is only one
subject — the state, in such circumstances, there will be no criminal legal relations.

In this regard, Yu. V. Baulin and O. V. Naden believe that crimina law has a public legal character, so the
application of criminal legal norms is carried out only by the only subject of their realization — the state, other
subjects of law enforcement do not carry them out. However, not everyone agrees with this scientific position.
According to V. H. Bidliaiev, the application of crimina legal norm "cannot be reduced to the unilateral
subjugation of the person who committed the crime, only to externa influence on him, because the accused,
defendant, convict — not just an object or only a victim of law enforcement, not a victim of law enforcement” [2,
p. 10]. The researcher believes that the accused, defendant, convict are also the subjects of realization of criminal
legal norm in the form of application, as the main purpose of these subjects is to exercise their rights and
responsibilities during law enforcement [2, p. 10]. However, this approach seems incorrect, as it denies the
imperative method of regulating criminal legal relations, which is not consistent with the public law nature of
criminal legal norms.

The gpplication of criminal lega normin any caseis a state authority, carried out by authorized specid entities—the
relevant state bodies (law enforcement agencies and the court) [5, p. 78]. When gpplying crimind legal norm governing
public relations, as arisng from the commission of a socialy dangerous act, only the relevant sate authorities (law
enforcement agencies and the court) can quaify this act as positive (voluntary surrender of drugs, psychotropic substances
or firearms, ammunition). , explosives, etc.) or negative post-crimina behavior (failure of the convict to comply with the
conditions sat by the court during the probationary period, etc.) [5, p. 78].

According to V. V. Kolosovskyi, the subjects of realization of criminal law should include law enforcement
agencies and the court, which he defines as specia subjects. This is evidenced by the procedural form of
realization of criminal legal norm. In addition, the scientist emphasizes that the activities of these special entities
for the redlization of crimina legal norm are authoritative in nature and can not be different [5, p. 80]. The
activities of special entities (law enforcement agencies and courts) are aimed at bringing the perpetrator to justice
or releasing him; sentencing or release from serving it; application of restrictive measures, measures of criminal
legal nature against legal entities, application of coercive measures of medical and educational nature,
determination of positive or negative post-criminal behavior, etc. [5, p. 80].

The position of G. O. Petrova is interesting, which defines the subject of criminal legal relations not the
state, but society. She substantiates this position by the fact that by committing a crime, a person encroaches on
public relations — society, its interests in genera and individuals. Thus, if we recognize the state as the subject of
such relations, then the encroachment is carried out only on the activities of the state apparatus and its
employees[12, p. 368].

In view of this, it can be argued that the state or society as a whole should not be recognized as a subject of
criminal legal relations. It seems logical for scientiststo single out the relevant public authorities (law enforcement
agencies and the court) as subjects of redization of criminal legidative. However, this list, in our opinion, is not
complete. The Verkhovna Rada of Ukraine and the President of Ukraine should aso be included in the analyzed
category, as they also implement criminal legidation by adopting the Law of Ukraine on Amnesty (Art. 86 of the
Criminal Code of Ukraine) or the Pardon Act (Art. 87 of the Criminal Code of Ukraine).

The definition of another subject of realization of criminal law — a person who has committed a socially
dangerous act — is also under discussion. Scientists views on this issue differ, as it was considered depending on
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the time of the beginning of criminal legal relations. Thus, M. O. Ohurtsov noted that the subject of criminal legal
relations is a criminal, because, according to the researcher, such socia relations begin from the moment of
committing an act that has all the hallmarks of a crime[11, p. 27, 72]. V. G. Smyrnov advocates a different
approach: he considers a convict as a subject of criminal legal relations, a person against whom a conviction has
been passed, which has entered into force, or a person with a criminal record [20, p. 27]; this opinion was
approved by M. S. Strogovych [22, p. 105]. The opposite is the view of A. L. Ryvlin, who recognized a criminal,
accused, defendant, convicted and acquitted as subjects of criminal legal relations, because criminal legal relations
arise not only when a person has committed a crime or a sentence against him has entered into force, but also in
the process of proving the guilt of such a person (pre-trial investigation and trial) [17, p. 108]. These scientific
positions are quite valid in the context of the author's position on the beginning of criminal legal relations.

At the sametime, O. A. Lakeyev argued that the subject of realization of criminal |legislative is a person who
is endowed with criminal legal personality (i.e. certain rights, responsibilities and ability to bear responsibility),
committed violence, the signs of which are defined in the criminal law, whether such violence was committed
against her [6, p. 108]. In his opinion, the subjects of realization of criminal legidation, in addition to the state and
the victim, are: 1) the offender; 2) a person who has committed a socially dangerous act in a state of insanity; 3) a
person who acted in circumstances that preclude the criminality of the act [6, p. 108].

To the subjects of criminal legal relations, in addition to the state and state bodies, G. O. Petrov aso
includes: 1) the criminal; 2) acitizen; 3) the accused; 4) the defendant; 5) the convict; 6) an individual who has all
the characteristics of the subject of the crime; 7) an insane person who has committed a crime; 8) an individua
who is obliged to refrain from committing acrime [12, p. 366].

According to R. I. Mikheyev, the subjects of crimind legal relations should be considered not only the person who
committed the crime, but aso the person who committed a socidly dangerous act in astate of insanity [8, p. 242].

As the redlization of the norms of the crimina legidation of Ukraine is carried out in the forms of
observance, execution, use, application, the moment of occurrence of crimina legal relations will be different.
Given that "the subject of the realization of criminal legislation”, "the subject of criminal legal relations’ and "the
subject of the realization of criminal legislation" are identical concepts, the subjects of the realization of criminal
legidation of Ukraine, in our opinion , there are persons who have committed socially dangerous acts, namely:
1) the subject of the crime (Art. 18 of the Criminal Code of Ukraine); 2) an insane person who has committed a
socialy dangerous act (Art. 18, 19 of the Criminal Code of Ukraine); 3) a person who has committed a socially
dangerous act before reaching the age from which criminal liability arises (Art. 18, 22 of the Criminal Code of
Ukraine); 4) a person who committed an act in circumstances that exclude his criminality (Art. 36-43 of the
Criminal Code of Ukraine); 5) a person who has committed a crime on behalf of and in the interests of a legal
entity (Art. 96° of the Criminal Code of Ukraing).

The issue of recognizing the victim as a subject of criminal legislative, according to most scientists, remains
controversial. In Soviet times, such a position was unequivocally denied. In the science of Soviet crimina law,
says D. B. Bulgakov, did not pay due attention to the criminal legal status of the victim [3, p. 10-11]. The victim,
according to V. G. Smyrnov, can be a subject only of criminal legal procedure or civil legal relations [20, p. 11,
18]. These allegations were based on the relevant legislation provisions, or rather, on their absence: under the
Crimina Code of the USSR (1927 and 1960) and the Criminal Code of the RSFSR (1926 and 1960) the victim
was not endowed with appropriate special rights.

In the current Crimina Code of Ukraine, the term "victim" is used more than 80 times (in addition, there are certain
types of victims of crime: judge; lay judge; law enforcement officer; person performing officid or public duties; newborn
child; minor; minor; sck, &tc.). The legidative definition of a victim is contained in the crimina procedure legidation
(Art. 55 of the CPC of Ukraine). The content of the substantive statusin criminal law is derived from the procedurd status,
athough it should be the opposite (criminal procedure should proceed from the crimind).

In criminal law, a person is considered a victim from the moment a crime is committed against him, as well
as the preparation or attempt to commit a crime. Acquisition of the status of a victim in crimina law does not
depend on the criminal procedura fixation of the fact of committing a crime or the beginning of criminal
proceedings. It should be borne in mind, however, that victims of criminal law do not recognize a person who has
been harmed: a minor act; innocent act; the act of an insane person or a person who has not reached the age from
which criminal liability arises; in circumstances that exclude the criminality of the act.

In crimind law, there are two main positions on the definition of the victim (in the narrow and broad sense). In the
narrow sense, the victim is anatural person (regardless of sanity and age), against whom a crime is committed and who is
harmed or threatened to cause such harm [9, p. 65, 82; 15, p. 192]. In addition, according to the decision of the Plenum of
the Supreme Court of Ukraine of 02.07.2004 Ne 13 "On the practice of gpplication by courts of legidation providing for the
rights of victims of crimes’, the victim can not be a person who was harmed by the crime [16], as — here is intentiona
destruction or damage to property (Art. 194 of the Crimina Code of Ukraine), if the damage was caused to the person who
committed such acts. In a broad sense, the victim is not only an individua (person), but dso alegd entity, Sate or other
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socid entity, which was harmed (property, physical, moral, politicd, etc.) or is threatened with causng such damage[1,
p. 533; 18, p. 60; 14, p. 39-55; 10, p. 286].

According to I. I. Mytrofanov, avictim in criminal law should be a person who directly caused the crime of
physical, or material or moral damage, whether there is athreat of such damage, on the basis of which he acquires
the right to decide on criminal liability and other criminal legal conseguences against the person who committed a
crime against him, in the cases provided by the Criminal Code of Ukraine[7, p. 62].

According to P. P. Serdyuk, recognizing the state as a victim in crimina law is inexpedient, as a victim
should be considered a person who has no right to demand from the offender to compensate the damage, bring the
perpetrator to justice and so on. The state is a "powerful" subject of criminal legal relations, which has the right to
use coercion on its own behalf [19, p. 142].

Similarly, it is inappropriate to consider society a victim of crimina law, as specific crimes (including
crimes against peace, security of mankind and international law) cause harm (physical, moral, property)
individually to each person and not to a group of peoplein general [1, p. 551; 19, p. 142].

The current Criminal Code of Ukraine provides the victim as a subject of crimind legd relaions with a small
amount of rights to realize criminal legd norms. The victim is endowed with specia rights to compensation for damages,
determination of the type and amount of punishment (conciliation agreement), release of the perpetrator from crimina
ligbility (conciliation agreement in case of private prosecution), etc. According to M. G. Sorochynskyi, the victim should
be given an important role at al stages of the redization of crimind legd norms (from committing a crimind offense to
sentencing or release from crimind liability) [21, p. 588]. M. T. Tashchylin also proposes to legidate the powers of the
victim of the crime, to give him the right to apply criminal lega norms in terms of determining the type and amount of
punishment that can be imposed on the subject of a particular crime. In our opinion (and this has dready been discussed
above), such proposas do not meet the public legal nature of crimina lega norms, deny the imperative method of
regulating crimind legd relations.

We consider the victim is a natural person (regardiess of age, sanity and citizenship) who has been
physically, or / or morally, or / or property harmed by the crime, or is at risk of causing such harm, as well as a
legal entity who has been harmed by the crime. property damage, or there is a threat of causing such damage, or
the state (represented by state bodies), which (which) caused property, politica damage, reduced the level of
defense or caused or created athreat of other significant damage.

Therefore, it can be argued that the victim should be recognized as an independent subject of criminal legal
relations and a subject of realization of criminal legal norms and criminal legidation at al levels. However, in our
opinion, the current Criminal Code of Ukraine does not provide the victim with sufficient specia rights for the
proper realization of criminal law.

Currently, the legal status of the victim is defined only in the CPC of Ukraine, although it should be
regulated in the current Criminal Code of Ukraine. Therefore it is necessary to supplement Art. 2! of the Criminal
Code of Ukraine "Victim of a crime”, stating it as follows: "A victim is a natural person (regardless of age, sanity
and citizenship), who committed physical, or / or moral, or / or property damage, or created a threat causing such
damage, as well as a legal entity to which the crime has caused property damage, or created a threat of causing
such damage; and the state (state bodies), which (which) suffered property, political damage, reduced the level of
defense or caused or created athreat of other significant damage.

A person who does not violate the prohibitions of the Criminal Code of Ukraine and (in other forms of
criminal law) representatives (lawyers, defenders), legal representatives (parents or other persons who are obliged
to care) should be recognized as a subject of realization of the criminal legidation of Ukraine. and legal entitiesin
whose interests the crime was committed.

Activity of subjects of redlization of the crimind legidation in socid, psychologicd and insrumenta (specia-legd)
agpects. The socia aspect of the redlization of crimind legidation is to ensure the interests of dl actors in its redization.
The psychological aspect characterizes the behavior of subjects within a certain form of redization of crimina legidation.
Theingrumental (specid-legd) aspect determines the procedure and means of itsimplementation.

Conclusions. The actual readlization of the provisions of crimina legislation is carried out through the
behavior of relevant entities. The realiztation of criminal legislation is introduced through the formation of the
rights and obligations of the subjects of this processin life (in real criminal Ilegal relations) enshrined in the laws
on criminal liability.

Analyzing the scientific positions of scientists, we can say that: 1) the scientific understanding of the
subjects of criminal legal norms was based on changes in criminal legal norms governing these relations; 2) the
subject of criminal legal relations was not recognized by the state as a whole, but only by its relevant bodies;
3) how the approaches controlled by the moment of occurrence of criminal legal relations differed in order to
determine another subject of legal relations was not unified (criminal, accused, defendant, convicted, acquitted);
4) the victim was not recognized as an independent subject of criminal legal relations.
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Subjects of implementation of criminal legisation of Ukraine can be divided into four groups: 1) relevant
state bodies (law enforcement agencies, the court, the Verkhovna Rada of Ukraine and the President of Ukraine);
2) persons who committed socially dangerous acts (subject of the crime (Art. 18 of the Criminal Code of Ukraine);
impersonal person who committed a socially dangerous act (Art. 18, 19 of the Criminal Code of Ukraine); a person
who committed socially dangerous activities before reaching the age , from which arises criminal liability (Art. 18,
22 of the Criminal Code of Ukraine), a person who committed an activity in circumstances that exclude his crime
(Art. 36-43 of the Criminal Code of Ukraine), a person who committed a crime on behalf and in companies of a
legal entity (Art. 96-3 of the Criminal Code of Ukraine); 3) the victim (an individua (regardless of age, criminal
record and citizenship), who by crime is a physical, or / or moral, or / or property school, created by the threat of
causing such a school, as well as alegal entity that complains about a property school or threatens to cause such
schools, or the state (represented by state bodies) that (as) belongs to a property, political school, reduced level of
defense or caused by the threat of causing in another purely school); 4) other persons (natural or legal persons)
who cooperate with the implementation of criminal legislation (a person who does not report the prohibition of the
Criminal Code of Ukraine, a representative (lawyer, defense counsdl), lega representative (parents or other
persons related to the public) and legal entitiesin whose interests the crime was committed).

Given the needs of law enforcement practice, the expediency of amending the Criminal Code of Ukraine by
supplementing its Article is substantiated. 2* "Victim of a crime”, which should be worded as follows. damage, as
well as a legal entity that has suffered property damage or threatened to cause such damage, or the state (state
bodies), which (which) caused property, political damage, reduced the level of defense or caused or threatened
other significant damage".

The activities of the subjects of realization of criminal legidation are characterized by socia, psychologica
and instrumental (special legal) aspects. The social aspect of the realization of criminal legislation is to ensure the
interests of al actors in its realization. The psychological aspect characterizes the behavior of subjects within a
certain form of realization of criminal legidation. The instrumenta (special legal) aspect determines the procedure
and means of its realization.
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ITonsitue ¥ BUABI Cyﬁ'beKTOB peaau3anmu YroJiIoOBHOIo 3aKoHoAaTe/IbCTBa

Ba6anuna B., ORCID ID: https//orcid.org/ORCID/0000-0003-4173-488X
HarmonansHas akagemust BHyTpeHHUX Jiel, T. Kues, Ykpanna

AnHoTtauusi. [IpoaHann3upoBaHbl HOHSATHS CyOBEKTOB pEaIM3aly YrOJIOBHOI'O 3aKOHOAATENbCTBA YKPAauHbl H
HaMe4eHbl MX BUJBL. APryMEHTHPOBAHO, YTO: 1) Hay4HOE TMOHMUMaHHE CYOBEKTOB YrOJIOBHO-TIPABOBBIX OTHOIICHUIM
OCHOBBIBAJIOCH HA COACP)KAHMH YIOJOBHO-TIPABOBBIX HOPM, PETYJIMPYIOIIMX YKa3aHHbIE NPABOOTHOLICHUS 2)
CYOBEKTOM YTOJIOBHO-IIPABOBBIX OTHOLLIECHWH NPH3HABAJIM HE TOCYAApCTBO B LIEJIOM, a JIMLIb €€ COOTBETCTBYIOLHME
OpraHbl; 3) MOCKONBKY MOAXOMBI YYEHBIX OTHOCHUTEIFHO MOMEHTa BO3HMKHOBEHHS YTOJOBHO-TIPABOBBIX OTHOIIEHUI
OTJIHYAIINCh, TO W ONpE/ENICHHE BTOPOrO CYOBhEKTa MPaBOOTHOIICHUH HE ObUIO YHH(HIMPOBAHHBIM (IIPECTYITHHK,
OOBHUHSIEMBIH, TOACYIMMBIH, OCYXICHHBIH, OIpaBIaHHBI) 4) MOTEPIEBIIET0 HE MPU3HABAIM CaMOCTOSATEIBHBIM
CyOBEKTOM YTOJOBHO-TIPABOBBIX OTHOIIEHHHA. CyOBEKTOB pealn3alliy YTrOJOBHOTO 3aKOHOJATENbCTBA Y KPaWHBI
MOXKHO pa3JeiuTh Ha YeTbIpe TPYMMbL: 1) COOTBETCTBYIOIIME TOCYAAPCTBEHHBIE OpraHbl (TPaBOOXPAHUTEIHHBIE
opransl, cyn, Bepxosnas Pama Yipauns!l u Ilpesunent Ykpaussl); 2) nuna, COBEpIIMBIINE OOILECTBEHHO OMNACHbBIE
nesiust (cyowpekT npectyruieHus (cr. 18 YK YkpauHbl) HeBMeHseMbIil JIMI0, COBEPLIMBILIEE OOIIECTBEHHO OINACHOE
nesaue (ct. 18, 19 YK VYkpaunsr) o, coBepImBiiiee OOIIIECTBEHHO OMAacHOE JIESIHUE /10 AOCTIKEHHS BO3pacTa , €
KOTOPOTro0 HAacTylaeT YroyioBHasi oTBeTcTBeHHOCTH (cT. 18, 22 VK VYkpauHbl) JIMLO, COBEpIIMBLICE ACSHUE IPU
00CTOSATENBCTBAX, NCKITIOYAIOLIMX €r0 MPecTYMHOCTh (CT. 36-43 YK YkpauHbl) JIMLO, COBEPIIMBILIEE PECTYIIEHAE OT
MMEHH U B MHTEpecax opuamdeckoro ura (cT. 96-3 YK Ykpawumni), 3) morepnenimuii ((przmdeckoe w0 (He3aBUCUMO
OT BO3pAcTa, BMEHSIEMOCTH U IPXKIAHCTBA), KOTOPOMY MPECTYIUICHUEM IPHINHEH (PU3HUECKOM, U / M MOPaTLHOM, U /
WM WMYIIECTBEHHOro yiiep0a, Wi co3laHa yrposa MPUYMHEHHS Takoro BpeAa, a TAaKkkKe FOPHANYECKOE JIUIIO,
KOTOpPOMY TIPECTYIUIEHHEM TPUYMHEH MMYIIIECTBEHHBIN Bpel, WM CO3/IaHa yrpo3a NPHYMHEHUS TaKOro Bpena, WIIH
TOCYZIapCTBO (B JIMIIE TOCY/IAPCTBEHHBIX OPTaHOB), KOTOPOMY (KOTOPBIM) MPHUYMHEH UMYIIECTBEHHBIH, TOTUTHIECKHI
Bpel, CHIDKEH YPOBEHb OOOPOHOCTIOCOOHOCTH MM BBI3BAHO MJIM CO3[aHa yrpo3a MPUYMHEHHMS IPYroi CyILEeCTBEeHHBIH
Bpen) 4) uHble Jmua (pU3MyecKue WM IOPUINYECKHE), HEMOCPEICTBEHHO CBS3aHHBIE C peaM3alliedl yroJIOBHOTO
3aKOHO/IATENILCTBA (JIUIIO, HE HapYIIaeT 3anpeTuTenbHble HopMbl YK YKpauHbl, mpeacTaBUTeNs (aIBOKAT, 3aITHIK),
3aKOHHBIA TPEACTABUTEND (POAWTENN WM JPYTHe JWIa, KOTopble 00s3aHbl 3a00THTHCS ) M IOPUIMUYECKHE JINIA, B
HHTEpEecax KOTOPBIX ObLIO COBEPILIEHO MIPECTYIUICHHUE).

KiroueBnle ciioBa: YIrOJIOBHOE 3aKOHOAATEIILCTBO, CO3JaHUE, peaiM3alusa, MCEXaHU3M pcaln3aliiy, YroJIOBHAsA
OTBCTCTBCHHOCTD, YT'OJIOBHO-IIPABOBOC PErYJIMPOBAHNC, YTOJIOBHO-TIPABOBBLIC OTHOIICHMS, YT'OJIOBHO-TIPABOBAasl HOpMaA.
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Abstract. The proposed article provides a scientific analysis of the general provisions of the legislation of Ukraine
in order to determine the issue of exemption of parties to the contract of carriage by rail, the theoretical and
practical problems arising in the field of rail transportation. It is emphasized that, given that the main basis for the
emergence of civil legal relations arising from carriage by rail is a contract, therefore, to determine the peculiarities
of the exemption from liability of the participants of the above-mentioned civil legal relations, it is necessary to
study the concept and conditions of liability in the field of transport by rail. one of the types of civil liability. The
breach of the obligation shall be released from liability for breach of the obligation if he proves that the breach
occurred as a result of accident or force mgeure. The Statute of the Railways of Ukraine establishes an
approximate list of circumstances that may indicate that the carrier is not guilty. By itself, a reference to these
circumstances does not automatically release the carrier from liability.

He must prove that, for example, the non-safety of cargo is due to these circumstances. The presence in the
transport charters and codes of an approximate list of circumstances which the carrier can exempt from liability
under the contract of carriage, which does not contradict the general rule on the release of the carrier from liability,
since these lists contain exactly the circumstances that the carrier could not prevent and in which the carrier could
not prevent it did not depend on it. These norms of the Statutes are ambiguous in the jurisprudence.

Key words. transportation, rail transportation, recodification, rail transportation relations, rail charter, rail
transportation contract, contractual liability, obligations, rail.

Formulation of the problem. It is well known that in the past some participants in civil law relations, and
first of all state organizations, enjoyed unjustified privileges and advantages when applying property liability
measures to them. Legidative restrictions on liability, for example, in relation to transport, energy supply, and
construction organizations, were common. Moreover, in the 1980s and early 1990s, the Soviet and Ukrainian
governments widely practiced exempting enterprises and entire sectors of the economy from paying penalties for
breach of contract.

Consistent implementation of the principle of equality of participants in these free legal relations, including
in the application of liability, became possible only under the terms of the Central Committee of Ukraine, which
provides specific provisions ensuring equality of subjects of civil relations. At the same time, speaking about the
liability of the carrier by rail, it can be stated that the current legidlation of Ukraine provides for a limited nature of
liability for improper performance of the contract of carriage by rail.

If the essence of the legal relationship requires the need to limit liability, the Central Committee of Ukraine
imposes such restrictions on certain types of obligations equally in relation to both parties to the obligation, and
not in relation to certain categories of entities, as was the case before. This can be illustrated by the norms of the
Central Committee of Ukraine governing various types of obligations, in particular, agreements of transport
organizations with passengers and cargo owners on limiting or eliminating the statutory liability of the carrier are
invalid, except where the possibility of such agreements by rail Ukraine, other laws, transport codes (statutes)
(Article 920 of the Civil Code of Ukraine), etc. In some cases, the Central Committee of Ukraine departs from the
principle of equal responsibility of participantsin civil relations. However, as we have already noted, thisis due to
the need to ensure the protection of the weak side in civil law relations or more stringent requirements for the
person performing the obligationsin carrying out activitiesin the field of rail transport.

Analysis of recent research and publications, which initiated the solution of this problem. The
theoretical basis of the study were the scientific works of such scientists as S.S. Alekseev, A.G. Bykov, G.S.
Gurevych, O.B. Dzera, A.S. Dowgert, V.A. Yeghiazarov, A.D. Kailin, N.S. Kovalevskaya, V.V. Luts, O.L.
Makovsky, Y.l. Rapoport, A.M. Rubin, G.P. Savichev, O.M. Sadikov, Y.O. Kharitonov, M.E. Khodunov, Y .M.
Shevchenko, G.F. Shershenevich and others.

The purpose of the article. The purpose of the articleis a scientific analysis of the general provisions of the
legidlation of Ukraine in order to determine the grounds and procedure for exemption from liability in the field of
rail transport, theoretical and practical problems arising in the field of rail transport.
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Presenting main material . The parties are released from liability for partial or complete non-performance
of the contract of carriage, which was the result of force majeure, including any events of emergency and
inevitable nature (earthquakes, floods, epidemics, state of emergency and other circumstances of emergency and
force majeure) and decisions public authorities, provided that these circumstances directly affected the
implementation of the terms of the contract. In this case, the term of the contract is extended for the duration of
these circumstances. Such circumstances include events, the occurrence of which in most cases can not be
predicted, and their consequences can not be prevented by any effort. It is invincibility that is the defining feature
of such events. For example: explosion of alocomotive due to lightning, earthquake or tsunami during parking of
cars at stations, etc. Normal, even very difficult, meteorological conditions do not belong to force majeure. A fire
on avehicle is considered a case of damage to the vehicle. To determine the liability of the parties and the source
of compensation for material damage, a commission investigation is conducted in the prescribed manner. A party
who is unable to fulfill its contractual obligations due to force majeure shall immediately notify the other party, but
not later than 10 calendar days from the date of their entry into force.

The correct establishment of the violated civil obligation alows, in appropriate cases, to correctly classify
the legal relationship that arose as a result of the violation. If the obligation included in the content of the existing
obligation between the parties is violated, then the protective legal relationship does not go beyond this obligation.
It is subject to the rules of liability established by the relevant institution of civil law, as well as Art. 611 - 625 of
the Central Committee of Ukraine.

No matter how hard the parties to the contract try to fulfill their obligations as clearly as possible, in real life
there are still events that they cannot influence. In such cases, there are perfectly legal precautions to help mitigate
or avoid liability for non-compliance.

According to Art. 617 of the Civil Code of Ukraine, a person who has violated the obligation is released from
liability for breach of obligation, if he proves that the violation occurred as a result of accident or force mgeure. In this
case, itishot considered a case, in particular, non-compliance with the obligations of the debtor's counterparty, the absence
on the market of goods required to fulfill the obligation, the debtor's lack of necessary funds (4).

This issue is considered somewhat differently in Part 2 of Art. 218 of the Civil Code of Ukraine. Unless
otherwise provided by law or contract, the business entity for breach of business obligation is economically liable,
unless it proves that proper performance of the obligation was impossible due to force mgjeure, ie extraordinary
and unavoidable circumstances conditions of economic activity. Such circumstances are not considered, in
particular, breach of obligations by the offender's counterparties, lack of goods on the market necessary to fulfill
the obligation, lack of the debtor's necessary funds. Thus, it can be concluded that the Civil Code of Ukraine,
unlike the Civil Code of Ukraine, does not mention the case as a separate ground for release from liability. But
although the case is not directly mentioned in the Civil Code of Ukraine, in our opinion, it is referred to in Part 4
of Art. 219 of the Civil Code of Ukraine. It is established here that the parties to the obligation may provide for
certain circumstances, which due to their extraordinary nature are grounds for release of the parties from economic
liability in case of breach of obligation due to these circumstances, as well as the procedure for certifying the
occurrence of such circumstances (5).

The Supreme Commercial Court of Ukraine clarified the question of what circumstances the parties may
determine in the contract as a basis for release from liability under Part 4 of Art. 219 of the Civil Code of Ukraine.
Thus, paragraph 47 of the Information Letter “On some issues of the practice of application of the norms of the
Civil and Commercial Codes of Ukraine” dated 07.04.2008 Ne 01-8 / 211 states the following. According to Part 4
of Art. 219 of the Civil Code of Ukraine, the parties to the obligation may provide for certain circumstances, which
due to the extraordinary nature of these circumstances is the basis for their release from economic liability in case
of breach of obligation due to these circumstances, as well as the procedure for certifying the occurrence of such
circumstances. Although the notion of "emergency” is evaluative, it characterizes the objective quality of the
circumstance, independent of the will of the parties. Therefore, the parties are not entitled to establish at their own
discretion circumstances that are extraordinary. However, the parties in accordance with Part 1 and 2 of Art. 212 of
the Civil Code of Ukraine may cause the change or termination of rights and obligations by a circumstance in
respect of which it is unknown whether it will occur or not. In particular, such a circumstance may be such a
circumstance that is extraordinary (4).

As you know, "force mgjeure” is aterm of French origin, which is used to denote force majeure. An force
majeure in civil law is an extraordinary and unavoidable event, which cannot be prevented in specific
circumstances and which relieves from material liability for non-performance or damage, as well as suspends the
statute of limitations (4).

Force majeure can be divided into two groups: 1) long-term: export ban (sometimes import), war, blockade,
currency restrictions or other measures of governments or governmental bodies, etc .; 2) short-term: fires, floods,
earthquakes, freezing of the sea, other natural disasters or seasonal natural phenomena, closure of ports, canals,
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passes, closure of sea bays on the normal sea route between ports of shipment and unloading, deviations on the
way, floods associated with hostilities, strikes, etc.

It is important to note that the list of force mgeure circumstances is not exhaustive, and the above
classification is quite conditional (4).

In Part 2 of Art. 617 of the Civil Code of Ukraine states that it is not considered a case, in particular, non-
compliance with the obligations of the debtor's counterparty, the absence on the market of goods required to fulfill
the obligation, the debtor's lack of necessary funds. Third, force majeure is an event that could not be averted by
the means available to the person in the specific conditions of his activity. What can be easily overcome under
certain conditions becomes impossible under others. Therefore, under the force of force, too, as arule, there is no
fault of the debtor (4).

However, the peculiarity of civil liability isthat it can occur without fault. A case (incident) occurs when the
mental state of the person who violated the obligation is characterized by the absence of his guilt. In the absence of
guilt, there is no liability, unless the law or contract provides for liability without fault. In accordance with Part 2
of Art. 614 of the Civil Code of Ukraine, a personisinnocent if he proves that he has taken all measures dependent
on him for the proper performance of obligations, ie the Centra Committee of Ukraine does not identify, but, on
the contrary, distinguishes between case and force majeure. In this case, the usual risk factors, in particular, non-
compliance with the obligations of the party to the contract of carriage, etc. are not considered as a case. Thus, the
problem of the case, as a ground for release from liability, is directly related to the issue of guilt.

The court may apply to the disputed relationship the concept of the case as well as the grounds for reducing
the penalty. It should be noted that the concept of caseisused in Art. 617 of the Civil Code of Ukraine. A person
who has breached an obligation shall be released from liability if he proves that the breach was caused by accident
or force majeure. It is not considered a case, in particular, non-compliance with the obligations of the debtor's
counterparty, the absence on the market of goods required to fulfill the obligation, the debtor's lack of necessary
funds (7). Thus, the Central Committee of Ukraine does not identify, but, on the contrary, distinguishes between
the concepts of chance and force majeure.

In addition to the general provisions on exemption from liability, the regulation of rail transport has its own
characteristics.

In accordance with Part 2 of Art. 921 of the Civil Code of Ukraine, the carrier and consignor are released
from liability if the failure to provide the vehicle or non-use of the provided vehicle was not their fault, in
particular, in case of termination (restriction) of cargo in certain directions, established in cases and procedures
provided by transport codes ( statutes) (4).

According to Art. 617 of the Civil Code of Ukraine, a person who has violated the obligation is released
from liability for breach of obligation, if he proves that this violation occurred as a result of accident or force
majeure. For example, the carrier under the contracts of carriage by rail is released from liability for late delivery,
if such a delay was due to reasons beyond the control of the carrier (natural disaster, strike, etc.). The action of
force majeure creates grounds for releasing the debtor from liability even for damage caused by a source of
increased danger (Article 1187 of the Civil Code of Ukraine), etc. In the latter case, liability will not occur if the
damage occurred as a result of natural disasters, which may go beyond force majeure (if natural disasters are not
characterized by a sign of emergency and inevitability), and may not cover all circumstances of force majeure, as
the latter cover , for example, war and hostilities, popular unrest.

In the provisions of the Civil Code of Ukraine there is an additiona ground for release from liability of the
carrier, such as the impossibility of ensuring the safety of the cargo due to circumstances that the carrier could not
prevent and the dimination of which did not depend on him. Of course, this legal position can hardly be
considered judtified. In order to be released from liability for non-preservation of cargo, the carrier must prove the
absence in a particular situation of the possibility to prevent non-preservation of cargo, despite the diligence and
caution. In other words, the carrier proves that he has shown the level of care and diligence required of him in
order to properly fulfill his obligations, and has taken all necessary measures to do so, ie he proves his innocence,
which is not required in cases of innocent liability. . Basically, the courts assume that the carrier's liability for
failure to preserve the goods is based on the principles of guilt. The basis for imposing on the carrier the
responsibility for non-preservation of the cargo is the failure to take the necessary measures in order to properly
fulfill their obligations, ie the actual actions of the carrier.

In Art. 111 of the Charter of the Railways of Ukraine enshrines an approximate list of circumstances that
may indicate (may or may not indicate) the absence of guilt of the carrier in not preserving the goods. In itself, a
reference to these circumstances does not automatically release the carrier from liability. He must prove that the
non-preservation of the cargo is due to these circumstances. The presence in the transport charters and codes of an
indicative list of circumstances, the proof of which the carrier may release him from liability for failure to store
cargo or luggage, which does not contradict the general rule of exempting the carrier from liability for failure to
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store cargo or luggage, as these lists contain exactly those circumstances the carrier could not prevent and the
elimination of which did not depend on him. These provisons of the Charter of the Railways of Ukraine are
ambiguously perceived in judicia practice.

It should also be borne in mind that a number of international conventions and agreements on the carriage of
goods provide for alist of special risks that release the carrier from liability for loss of or damage to the goods.
Thus, in paragraph 4 of Art. 17 of the Convention "On Contracts for the International Carriage of Goods by Road",
to which Ukraine is a party, provides that the carrier is released from liability when the loss or damage of goods
was the result of a specia risk inextricably linked to one or more of the circumstances; among them: absence or
damage of cargo packaging; loading, placement, unloading of cargo by the consignor or consignee or persons
acting on their behalf; insufficient or unsatisfactory marking of cargo, etc.

The peculiarity of civil liability isthat it can occur without fault (case). In the absence of guilt, there is no
liability, unless the law or contract provides for liability without fault.

Such a natural phenomenon as adverse weather conditions, if it was the cause of delay in the delivery of a
passenger, luggage or cargo, releases the carrier from liability, due to a specia rule of Art. 94 of the Criminal Code
of Ukraine. However, thereis no similar rule on rail transport, in connection with which the general provisions on
the release of the carrier from civil liability apply.

The sign of inevitability refers to the event as a whole, ie contains the inevitability not only of the
phenomenon itself, but also its consequences. Therefore, the impossibility of preventing a natural phenomenon
does not in itself mean that the debtor will be released from liability for breach of obligation, even if he did not
take due care to prevent the devastating consequences of this phenomenon, which subsequently led to breach of
obligation. The sign of the inevitability of invincible force must aso be interpreted in the light of the subject of
contract law - regulated by this subsector of social relations.

Conclusions. Thus, having examined the grounds for exemption from liability under the contract of carriage
by rail, based on the analysis of the Statute of the Railways of Ukraine, the Central Committee of Ukraine, the
Civil Code of Ukraine, the Rules of Carriage, it should be noted that the peculiarity of civil liability is that without
guilt. A person who has breached an obligation shall be released from liability for breach of the obligation if he
proves that the breach occurred as a result of accident or force majeure. Exemption of the carrier from liability in
the presence of the fault of the shipper under the contract is contrary to the principle of innocent liability and at the
same time distorts the rule through the fault of the debtor. For a transport obligation governed mainly by rules of
transport law, which are constantly contrary to "General Civil Law", the liability of the carrier isimportant, and the
"seriousness of the problem is mainly related to the amount of liability ..." because the center of gravity of liability
for the contract of railway transport lies on the railway, as its activity is the main content of this agreement ... ",
because" the cargo during its stay on the road is the full responsibility of the carrier ".
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AHHoTanus. B ipeuiaraemoii cratee gaeTcs Hay9YHbBIN aHaIu3 OOIIMX TOJIOXKEHHUH 3aKOHOIaTeNbCTBa Y KParHbI
C LEeNbI0 OmpelesieHuss Bompoca 00 OCBOOOKIACHWH CTOPOH OT JOrOBOpa IMEPEBO3KU JKENE3HOIOPONKHBIM
TPAHCIIOPTOM, TEOPETHYECKUX M MPAKTHYECKUX MpoOJIeM, BO3HHUKAIOIIMX B cdepe KeIe3HOTOPOKHBIX
nepeBo3ok. lloguepkuBaeTcs, 9YTO, YUUTHIBAs, YTO OCHOBHBIM OCHOBAaHHEM JJISi BOSHUKHOBEHHS TPaXKTAHCKO-
MPABOBBIX MPABOOTHOIIEHWH, BO3HUKAIOIMIUX MPH IIEPEBO3KE IKEIE3HOMOPOKHBIM TPAaHCIIOPTOM, SIBIIIETCS
JIOTOBOP, TO3TOMY JUIS ONPEICIICHUS OCOOCHHOCTEH OCBOOOXJICHUS OT OTBETCTBEHHOCTU YYACTHHKOB
YKa3aHHBIX TPaKIAHCKO-TIPaBOBBIX OTHOIIEHHH HeoOxomumo HeoOXomnmMo W3yYWTh TOHSATHE W YCIOBHS
OTBETCTBEHHOCTH B c(epe Kele3HOMOPOKHBIX MEePEeBO30K. OJWH M3 BHUAOB TPAKIAHCKOW OTBETCTBEHHOCTH.
Hapymenne o6s3atenscTBa 0CBOOOXKAAETCA OT OTBETCTBEHHOCTH 32 HapYIICHUE 0053aTENIbCTBA, €CIIN JOKaXKET,
YTO HapylIeHHE MPOM30LUIO B Pe3ysIbTaTe HeCHacTHOTO cirydas win (opc-maxopa. [lonoxkeHne o Kene3HbIX
Jnoporax YKpawHBl YCTaHAaBIMBAaeT MPHUMEPHBIA IEpeYeHb OOCTOSTENBCTB, KOTOPHIE MOTYT YKa3bIBaTh Ha
HEBUHOBHOCTH TiepeBo3urKka. Cama mo ceOe CChUIKa Ha STH OOCTOSITENbCTBA aBTOMAaTHYECKH HE OCBOOOXKAAET
MepPEBO3YMKa OT OTBETCTBEHHOCTH.

OH [oMmKeH 0Ka3aTh, 4TO, HAPUMeEp, HeOEe30MMacHOCTh TPy3a CBSA3aHA C ATHMH OOCTOATENbcTBaMU. Hanmuue B
TPAHCIIOPTHBIX dYapTepax W KOAAaX MPHMEPHOrO IIepedHs OOCTOSTENBCTB, KOTOPHIE TEPEBO3YHK MOXKET
OCBOOOJUTH OT OTBETCTBEHHOCTH IO JIOTOBOPY MEPEBO3KH, YTO HE MPOTUBOPEYHUT OOIIEMYy NpaBUiIy 00
OCBOOOXICHHH TE€PEeBO3YMKA OT OTBETCTBEHHOCTH, IIOCKOJBKY B O3THUX TIEPEYHSX YyKa3aHbl HMEHHO
00CTOATENHCTBA. TO, YTO MEPEBO3UYHNK HE MOXKET MPEJOTBPATUTH U UTO MEPEBO3UYNK HE MOXKET PEAOTBPATUTH, HE
3aBHCHUT OT HETO. DTH HOPMBI Y CTaBa HEOJHO3HAYHEI B CYZIcOHON MPaKTHKE.

KiroueBble  ci10Ba: IEPEBO3KH, IKEJIE3HOAOPOXKHBIE  IIEPEBO3KM,  MEpeKoAU(UKAIMs,  OTHOLICHUS
KEJIC3HOJAOPOXKHBIX I1€PEBO30K, IKEIC3HOAOPOXKHBIA dYapTep, JOrOBOP JKEJIE3HOJOPOXKHBIX —IIEPEBO3OK,
JIOTOBOpHAsl OTBETCTBEHHOCTb, 00s13aTENbCTBA, XKeJIe3Has Jopora.
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Abstract. This scientific article analyzes the types of civil servantsin Ukraine and Iraqg. It is proposed to single out
such atype of public service asacivil public service.

A digtinction is made between the concepts of "public servant" and "state civil servant”. Where a citizen of
Ukraine who is fluent in the state language, is endowed with the necessary qualification requirements, performs
tasks and functions of a specia nature on behalf of the state, the conditions for its acceptance and passage of public
service by him are regulated by special legislative and subordinate legal acts and who receives wages from the
state budget suggested to be understood as a public servant. Whereas a person who is fluent in the state language,
meets certain professional qualifications, performs tasks and functions on behalf of and in the interests of the state
in the civil bodies of the executive, legidative and judicial authorities and receives wages from the state budget, he
Isastate civil servant.

According to the types of civil servants, we propose to distinguish, based on the nature of the tasks performed,
into: a) civil servants; b) civil servants who perform tasks and functions of a special nature.

Keywor ds: public service, public servant, public servant, public civil service, public civil servant.

Civil service isamandatory ingtitution of any state, which provides for the service of the state, the implementation
of tasks and functions aimed at its development, prosperity and strengthening; coordinated activities of public authorities
and the functioning of the state mechanism. Civil service a dl levelsin the legidative, executive and judicial branches of
government is carried out by civil servants, who are an integral part of the civil service, perform tasks and functions on
behalf of the state and in generd their activities are aimed at serving the state and the Ukrainian people. Civil servantsin
the Republic of Irag, asin Ukraine, perform gppropriate tasks and functions for the development and prosperity of their
date. However, given the peculiarities of the lega systems to which these gates belong (Romano-Germanic and Mudim,
respectively), traditions, the specifics of legidative regulation of civil processes of civil service has its own characterigtics,
and the adminigtrative and legal status of civil servants. That iswhy, now our task isto reved the concept of "civil servant”
and define their types depending on the different classification unitsin terms of legidative and scientific analysis.

At the legidative level, the concept of "civil servant” is clearly enshrined in Part 2 of Article 1 of the Law of
Ukraine "On Civil Service" is a citizen of Ukraine who holds a civil service position in a public authority, other
public authority, its staff (secretariat) payment at the expense of the state budget and exercises the powers
established for this position, directly related to the performance of tasks and functions of such a state body, as well
as adheres to the principles of civil service[1, Article 1].

Thus, the defining feature is the presence of Ukrainian citizenship. Moreover, such qualification
requirements as: education, age are additional criteria, which are determined by specia legislation, taking into
account the specifics of the rights and responsibilities performed by a civil servant, as well as belonging to a
certain category of civil service positions.

However, under the legidation of the Republic of Iraqg, the concept of "civil servant” also does not contain a
single unified definition of this concept. Thus, in paragraph 3 of Art. 1 of the Law of the Republic of Irag "On
Civil Servants and Public Sector Employees’ defines a civil servant as "a person entrusted with a position
according to the staff list of the ministry or a position not related to the ministry” [2, p.5]. According to the above
definition, civil servants can be considered a person who holds a temporary position in the staff of a ministry or
government agency not affiliated with any ministry [3, p.132].

At the same time, the Law of the Republic of Irag "On Unified Pension Provision" defines the term "civil
servant” as "any person who is entrusted with a position in accordance with the staffing of a civilian or military
institution or security agency, who receives a salary from the state, from which pension deductions cope. This
definition applies to public sector employees, unless otherwise provided by thislaw "[3, p.133]. Given the constant
military activity of the Republic of Irag, it is appropriate to define the service in the military ingtitutions and
security of the country. At the same time, in Ukraine, the category of ordinary and senior law enforcement officers
and employees of other bodies who are assigned special ranks is outside the regulation of civil service legislation.
By the way, the content of this provision (paragraph 16 part 1 of Article 3 of the Law of Ukraine "On Civil
Service") contradicts the content of Article 59 of the Law of Ukraine "On National Police", which clearly states
that police serviceis atype of civil service appointment.

Having andlyzed the laws of the Republic of Irag "On Civil Service" and "On Civil Servants and Public Sector
Employees', we note that the Iragi legidator makes three requirements for aperson whoisacivil servant: 1) the employee
must work in a public ingditution or state enterprise; 2) such work must be permanent; 3) the employee must be appointed
to apogtion by an instance that has such competence in accordance with the law [4, p.273; 5, p.279].
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Yu. V. Kovbasyuk and O. Yu. Obolensky in the textbook “Civil Service” under the civil servant suggest to
understand a citizen of Ukraine who holds a position of civil service in a state body, the authorities of the
Autonomous Republic of Crimea or their staff, receives a salary from the state budget, except as provided by law,
and exercises the powers established for this position, directly related to the implementation of tasks and functions
of a state body or authority of the Autonomous Republic of Crimea on: preparation of proposals for public policy
in this area; development, examination and / or editing of draft regulations; provision of administrative services,
implementation of state supervision (control); management of state property or property belonging to the
Autonomous Republic of Crimea, state corporate rights; personnel management of state bodies, authorities of the
Autonomous Republic of Crimea or their staff; implementation of other powers of the relevant body [6, p.19].

Thus, summarizing the above definitions of the concept of "civil servant”, we note that in the dictionary and
scientific literature there is no clear enshrinement of the legal sign of a civil servant as a citizen, which in our
opinion is incorrect and causes blurring of the legal vector and scientific understanding. characterize the
administrative and legal status of acivil servant.

Numerous and varied definitions of a civil servant are given in Iragi jurisprudence. Thus, Shabby Tuma
Mansour gives the following definition: it is "any person who is entrusted with a position in accordance with the
permanent staff of the state institution” [4, p.277]; Abd al-Qadr a-Sheikhli defines a civil servant as "any person
who servesin an ingtitution that isin public administration” [7, p.139]. This definition is criticized because it lacks
the condition of sustainability of the position, which is a necessary attribute of a civil servant. In addition, this
author announces that civil servants are any person of a state institution [5, p.77]; Saada al-Allush defines a civil
servant as a person who holds a position in a state ingitution of administrative, local or departmental
subordination, both central and non-central "[8, p.288]; Professor Ali Khalil Ibrahim defines a civil servant as "a
person who has voluntarily assumed a permanent position in the staff" [5, p.77]; Ali Guma Mukharib defines a
civil servant as "any person who is entrusted to serve in an ingtitution under public administration”" [9, p.74]; Altai
Ayyad Dhannun Y unus defines as "any person appointed by the competent authority for permanent employment in
an ingtitution under public administration or directly in an institution that is a state legal entity" [3, p.134].

Therefore, in order to legally be a civil servant under the laws of the Republic of Irag, it is necessary to meet
three conditions: 1) a person must be enrolled in the civil service by an act of a competent authority (resolution,
order, directive, etc.); 2) aclear definition of the places assigned to the civil service, the service must take placein
an ingtitution under public administration, or directly in an institution or organization that is a state legal entity or
inamilitary institution or body; 3) continuity of civil service, ie public office must be permanent.

At the same time, it should be emphasized that being in the civil service is more the duty of an Iragi citizen
than his right, and when a person commits a disciplinary offense, in addition to the legal rules governing
disciplinary proceedings. norms of morality and public condemnation and public contempt also apply.

The legidation of Ukraine, in particular the Law of Ukraine "On Civil Service' dso defines the requirements to be
met by a civil servant (generd and special requirements of professional competence) taking into account the categories of
positions he applies for, and regulates the procedure for entering and passing civil service.

It should be noted that a similar division of civil servantsinto ranks exists in the Republic of Irag, whereitis
determined that a person serving in the state can receive the next rank only if (a) there is a vacancy, which
provides a position of higher rank; (b) if the civil servant has an excdlent reputation. Moreover, promotion by
more than one rank is not allowed. It is also stipulated that a civil servant is obliged to pass a 6-month probationary
period in case of transition to a higher rank.

At the same time, it should be noted that in the process of civil service reform in Ukraine [10] one of the
main vectors is to increase the professionalism of civil servants and increase their level of material support. A
decisive step in this direction was the adoption of the Order of the National Agency of Ukraine for Civil Service
"On approval of the Catalog of standard civil service positions and criteria for assignment to such positions' of
December 18, 2020 Ne 246-20, which defines the criteria for classification of civil service positions. there is a
family position, level of position and level of jurisdiction of the state body.

It is envisaged that the Catalog of Typica Civil Service Positions defines twenty-eight families of civil
service positions: 1) administrative management; 2) administration of services; 3) anaysis and formation of state
policy; 4) direct provision of administrative services and consultations; 5) accounting; 6) internal audit; 7)
economic functions;, 8) state supervison and control; 9) office work, office and archive; 10) ensuring the
implementation and coordination of policy; 11) procurement; 12) prevention of corruption; 13) information
security; 14) communication and information support; 15) literary editing; 16) international cooperation; 17)
mobilization training and mobilization; 18) rule-making and examination; 19) organization of meetings; 20) legal
support; 21) protocol and ceremony; 22) regime-secret activity; 23) management of state property; 24)
management of IT systems; 25) personnel management; 26) management and development of IT projects; 27)
financial management; 28) civil protection and labor protection [11].

The basis of this division of civil service positions into such subtypes is a clear definition of the areas of
work in the relevant civil service positions by dividing the functional responsihilities depending on the specific
family of the civil service position. However, in our opinion, this division determines only the activities of civil
servants, while not taking into account the principle of hierarchy of civil service, does not differentiate the status of
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civil servants depending on the scope of their tasks and functions, not taking into account the characteristics of
civil servants. which branch of government they belong to, etc.

In the theory of administrative law, the types of civil servants are divided as follows. Thus, DM Bahrakh
identifies the following types of positions. heads of structural units (administrators), specialists and technical
executors[12, p. 210]. In our opinion, if their content is clear with the first two subspecies, then with regard to the
third "technical performers' the question arises, which categories of civil servants does the author refer to the
latter? After al, service personnel may not be civil servants. Thus, paragraph 8 part 1 of Article 2 of the Law of
Ukraine "On Civil Service" stipulates that service functions are the activities of employees of a state body, which
does not provide for the exercise of powers directly related to the tasks and functions of the state. At the same
time, paragraph 14 part 3 of Article 3 stipulates that the Law of Ukraine "On Civil Service" does not apply to
employees of state bodies who perform service functions [1]. And the resolution of the Cabinet of Ministers of
Ukraine of April 6, 2016 Ne 271 generally defines the criteria for determining the list of positions of employees of
state bodies that perform maintenance functions (comprehensive maintenance and repair of buildings, maintenance
of the surrounding area, restoration and construction works; and record keeping (except for employees who
process documents classified as "for official use" or who are classified as "of special importance”, "top secret",
"secret"), computer software and implementation of information technology (except for employees who whose
competence includes the formation, administration and development of national electronic registers, databases,
information systems, as well as information security); reproduction technique, recording, n collection,
systematization, verification and processing of digital and other data, selection of reference and information
material; performing tasks and functions of the cashier, responsible duty officer, dispatcher, duty operative;
maintaining an archive and performing library service functions; logistical and economic support) [13] and they
clearly do not relate to the tasks and functions of the state.

T.P. Melnychuk, depending on the division of state power into branches, offers civil servants of the
legidative, executive and judicial branches [14]. At the same time, depending on the status, civil servants are
divided into: employees in the staff of the Verkhovna Rada of Ukraine, executive bodies and their staff, in the
judiciary; in public authorities, which are given a special legal status by certain laws. At the same time, it should
be emphasized that civil servants of central executive bodies and central executive bodies with a specia status
have their own features, which are dictated by their administrative and legal status. At the same time, it is
necessary to distinguish between civil servants and patronage officials in the structure of these bodies, as these are
two different categories.

According to Yu. M. Starilov, the following types of positions of civil servants should be distinguished
depending on: type of state activity - state positions in the legislative, executive and judicial authorities; from the
scale of action - typica and individua positions; from the method of replacement - elected, appointing,
competitive and those that are replaced on the basis of enrollment [15, p. 609]. It should be noted that according to
the legidation on the civil service, a person wishing to enter the civil service must pass a competition either in the
structure of a state body or in the Evaluation Center. Exceptions when a person does not pass the competition
when entering the civil service are: @) reorganization or liquidation of a state body and transfer of acivil servant to
an equivalent or lower (with his consent) position in a state body to which the powers and functions of such body
are transferred; b) during the transfer or delegation of powers and functions from a state body to a local
government body in case of compliance of professional competence with the qualification requirements of a civil
servant to the relevant position and subject to entry into service for the first time according to the competition [1].

In addition, the following types of civil servants are distinguished: by the nature of the work performed: civil and
militarized; in the presence of state powers: officials and service workers (technica staff); as the category of civil servants
unites persons with different in nature and scope of imperative powers, it is proposed to divide them into civil servantswho
have public law gtatus (officials) and civil servantswho do not have public law gtatus (non-officias)).

Thedivison of civil servantsis carried out according to various criteria, depending on which the following types of
civil servants are digtinguished: a) by the nature of work and the scope and nature of their officid powers: managers,
specidigs; technical performers; b) by the nature and scope of power: officids, government officids;, adminigrative and
support saff; functiond (operationa, main) staff; ) by types of service in which persons are: employees of ordinary (civil)
service, employees of specid (militarized) service, and accordingly employees; d) by distribution of state power: civil
sarvants of the legidature; civil servants of the executive power; civil servants of the judiciary [16]. For example, Article 3
of the Disciplinary Statute of the Nationd Police of Ukraine stipulates that the head is responsible for the observance of
officid discipline by subordinates, and Article 11 provides that for violation of officid discipline police officers, regardless
of position and special rank are disciplinary under this Statute. [17]. At the same time, the Law of Ukraine “On the
Prosecutor's Office” stipulates that a prosecutor may be subject to disciplinary action not on the basis of civil service
legidation, but on the basis of specid legidative acts.

It should aso be noted that the types of civil servants can be distinguished depending on the type of
administrative and legal status of civil servants and the presence of certain features, such as police, diplomatic
service, civil service in court, etc., which in our opinion significantly complicates understanding empl oyee.

Ol Garasimov classifies palice officers as civil servants. Emphasizing that, by their status, police officers are
civil servants because they: a) enter into legal relations arising from the content of their official powers not only
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within their staff, body or unit, but also externally, ie interact with citizens, other state and non-state bodies; b)
acting in these relations on behalf of the state, they can directly apply the measures necessary to comply with legal
requirements; c) may use coercive measures. As civil servants, police officers work through the civil service. At
the same time, a civil servant of bodies and subdivisions of the National Police is not just a managerial employee
or an employee of the management staff; he is a person "who occupies a social and state-legal position defined by
law and therefore is characterized by a specia legal status' [18, p. 16].

Civil servants of the national police are subjects of state management of social processes and phenomena.
They are endowed with state powers and are able to activate the mechanism of state coercion. The authoritarian
nature of official powers provides areal and necessary opportunity for this category of civil servants to influence
the subjects of public relations to achieve a socially useful result, ensures their mandatory compliance with legal
requirements and regulations. The specifics of the functioning of the National Police, the legal status of privates
and officersin relation to service disciplineis also that the functioning of the system of bodies and the legal status
of personnel (rights, duties, powers, responsibilities, restrictions) are regulated, determined not only by genera
rules administrative and labor law, but also by special regulations in the field of civil service and the activities of
internal affairs bodies. Discipline of civil servants of the National Police system is a kind of service discipline.
They relate to each other as special and genera [19, p.489-490].

It should be noted that at the legidative level, special regulations also clearly declare the attribution of
certain types of militarized service and other types of public service (eg, diplomatic service) to the civil service,
and police and diplomatic officers to civil servants, which we believe isincorrect. . Thus, Article 59 of the Law of
Ukraine "On the National Police" stipulates that the service in the police is a public service of a specia nature,
which is a professional activity of police officers to perform the powers assigned to the police [20, Article 59];
Article 1 of the Law of Ukraine "On Diplomatic Service" stipulates that the diplomatic service is a public service
of a specia nature, which consists in the professional activities of officials of the diplomatic service related to the
implementation of Ukraine's foreign policy, protection of Ukraine's national interests in international relations, as
well as the rights and interests of citizens and legal entities of Ukraine abroad [21, Article 1]. Thus, the legidlator
does not clearly define the affiliation, characteristics, tasks and functions of a civil servant, and the definition of
"civil servant” given in Part 2 of Article 1 of the Law of Ukraine "On Civil Service" covers every person
performing tasks and functions on behalf of the state and is in both civil and militarized public service, which is
respectively broader than the understanding of "civil service" and "civil servant”.

In view of the above, we can note that today, in the norm of legislation on civil service and the norm of
special legidation on the basis of administrative coercion, civil servants are divided into those who can apply
measures of administrative coercion (eg., police, civil servants, etc.) and those who cannot apply administrative
and coercive measures.

In view of the above, we note that today, the legidator provides afairly broad definition of the term "civil
servant”, which does not reflect the basic essence of this concept of performing tasks and functions of the state.
We believe that the assignment of the militarized service to the civil service is unjustified, because such bodies that
perform specia tasks and functions on behalf of the state have special conditions of service and, accordingly,
disciplinary action. In order to differentiate these categories, we offer a citizen of Ukraine who is fluent in the state
language, endowed with the necessary qualification requirements, performs tasks and functions of a special nature
on behalf of the state, the conditions of its adoption and civil service. salary from the state budget to understand as
a public servant. While a person who is fluent in the state language, meets certain professional qualifications,
performs tasks and functions on behalf and in the interests of the state in the civil executive, legidative and judicia
branches and receives a salary from the state budget is a civil servant.

Given the above, we propose to distinguish such atype of civil service as civil service.

Accordingly, we propose to distinguish the types of civil servants on the basis of the nature of the tasks
performed on: @) civil servants; b) civil servants who perform tasks and functions of a special nature.
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Knaccuduxanus rocygapcTBeHHbIX caykamux B YKkpaune u Upake

Xaiinep Caung Jxuxan ac-Caexu, e-mail: demidenkov@ukr.net
Opuct, Pecniy6nuka Upax

AHHoOTauusl. B 1aHHON Hay4YHBIE CTaTHU OCYLIECTBIIEH aHAJIU3 BHJIOB FOCYJapCTBEHHBIX CIYXAalllX B YKpauHe,
Tak u B Hpake. IIpemiokeHO BBIACIUTH, TaKOH BHJ TOCYJApCTBEHHOW CHIY>KOBI Kak TpaxgaHCKas
roCyJapCTBEHHas CIIyk0a.

Ocyl1ecTBiIeHO pasrpaHUYeHHE MOHATHH "MyOIMYHBIA CIyXKaui" ¥ "rocyJapCTBEHHBIN IpaXkKIaHCKUH CITy>Kauii'”.
I'me rpaxmanmHa YKpauHbl, KOTOPbIH CBOOOAHO BIIAJEET TOCYJApPCTBEHHBIM SI3BIKOM, HAENIeH HEOOXOAMMBIMU
KBTH(HUKAIMOHHBIMU TPEOOBAHUSIMH, BBITIONHSET 33/1a9l M (YHKIMM OCOOOTO XapakTepa OT MMEHH TOCyJapCTBa,
YCIOBUSL €r0 TNPHHATHS M TNPOXOKAEHUS MM TOCYJapCTBEHHOW CITyKObI yperyluMpoBaHbl — CIEHUATbHBIMH
3aKOHOJATENIBHBIMH M TIOJ3aKOHHBIMM HOPMAaTHBHO-NIPABOBBIMU aKTaMH M KOTOPBIH MOJTy4aeT 3apabOTHYIO IUIaTy W3
TOCYJJAPCTBEHHOTO OFO/DKETa TPEMJIOKeHO IOHWMAaTh KakK MyONMWYHBIN cioykamuil. Torma Kak JMmo, CBOOOTHO
BIIQJICIONINI TOCYJaPCTBEHHBIM SI3bIKOM, COOTBETCTBYET OIpENeICHHBIM MPO(ECCHOHATLHBIM KBATU(PUKAIIOHHBIM
TpeOOBaHMSM, BBINONHAET 3a7audl M (DYHKIMM OT MMEHHM W B HHTEpecax rocylapcTBa B TPAKIAHCKUX OpraHax
WICTIOJTHUTENHHON, 3aKOHOAATENHFHON 1 Cy/IeOHOM BIACTH M TIONyYaeT 3apabOTHYIO ATy 3a CYET TOCYAapCTBEHHOTO
Oro/KeTa SBILSIETCS TOCYIAPCTBEHHBIM TPAXKJAHCKUM CITy KAlIlFM.

CornacHO BHJIBI TOCYJApCTBEHHBIX CIIY)KALIUX MpPEAIaraeM BBIICIATH MO MPHU3HAKY XapaKTepa BHIIOIHAEMBIX
3aJa4 Ha: a) roCyJapCTBEHHBIE TPAKAAHCKHUE CIyKalue; 0) ToCyAapCTBEHHbIE CIYXKallie, KOTOPbIE BHITOIHSIOT
3aja4uM U QYHKIIMH 0CO00T0 XapakTepa.

KiroueBbie cioBa: rocyaapcTBeHHas Ciyx0a, MyONUYHBIA CIYXalldi, TOCYAapCTBEHHBIN CIy)KaIlui,
roCy/IapCTBEHHAs TPaKJAaHCKAs CITy’kK0a, TOCyIapCTBEHHBIN IPaXTaHCKUN CITy KA.
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Abstract. The article analyzes the administrative and legal foundations of combating organized crime, enshrined
in the provisions of regulatory legal acts of the legislative and subordinate level. It is noted that their essence is
expressed in the establishment of the subject composition of countering organized crime, as well as in the
formation of procedures and mechanisms for the prevention and fight against this phenomenon.

Based on the analysis of various scientific approaches to the interpretation of the concept of "organized crime”, it
isjustified that this phenomenon has a broader content in contrast to the legidative approach to its definition. The
socia and legal side of organized crimeisrevealed.

The imperfection of the legal framework for combating organized crime in Ukraine was stated. In particular, it was
noted that the following issues are not resolved: 1) there is no legidative support for the interaction of the subjects
of countering organized crime; 2) the procedure for the exchange of information between state institutions in the
studied direction has not been formed; 3) there are no effective mechanisms for involving the public in countering
organized crime.

Keywords: organized crime, administrative and legal framework, counteraction, legislation.

AxktyansHicTs. KoHcTHTYHIS YKpaiHU 3aKpiliifoe OIUH 13 HAWOUIBIN BaXKIMBUX MPUHIUIIB TOOYIO0BH Ta
(hyHKIIIOHYBaHHS HamIOi AepXaBH, BiJMOBIIHO IO SKOTO JIFOAWHA, il XKUTTA 1 3M0POB'S, YeCTb i TiTHICTH,
HEJOTOPKAHHICTh 1 Oe3meKa BH3HAIOTHCS B YKpaiHi HAWBHUINOIO colianbHOIO IiHHICTIO. CaMe mpaBa i cBoOOAM
JIIOIMHY Ta 1X TapaHTil BU3HAYAIOTH 3MICT i CIIPSIMOBAHICTH AISTIBHOCTI KpaiHu Ta ii opraHiB. JlepkaBa BiamoBigae
nepe JIOJMHOK 3a CBOIO JSUIBHICTB. YTBEpIDKEHHA 1 3a0e3medeHHs MpaB 1 CBOOOA IIOJUHHU € TOIOBHUM
o6oB'si3koM nepskaBu [1]. JlaHe mosjoKeHHs MOKJIagae Ha Jep)KaBy B IIJIOMY, Ta ii amapar 30Kpema, 000B’ 30K
3a0e3revyyBaTH HEMOPYIIHICTh MPABOBOIO CTATyCy JIOAMHU 1 TPOMaJAsHUHA HE TIIbKU IUIIXOM JIeKIapyBaHHs
OCHOBHHUX TIpaB 1 cBOOOJ, alle i peallbHO 3aXHUINATH KOKHY OCOOY BiJ MPOTUNPABHUX a MOAEKYAU 3JIIOUNHHUX
NOCSATaHb HAa IHTEPECH OCTAHHBOI.

3arsokHI BIHCHKOBI MOAii Ha cxoii YKpaiHu, COIMiaJbHO-SKOHOMIYHA HECTaOlIbHICTh, HE3aBEPIICHICThH
pedopM cucteMu Jep>KaBHOI BIagM Ta OKPEMHUX Il IHCTHTYIIH, 30KpeMa, Y MPaBOOXOPOHHIH cdepi, 3yMOBHIN
3pOCTaHHs PIiBHS 3JI0YMHHOCTI Ha TepuTOpii Hamoi aepkaBu. lIpm 1bOMy, 3 KOXXHUM POKOM 3JIOYMHHICTb
PO3BUBAETbCA HE TUIBKM Yy KIJBKICHOMY IUIaHi, ajle W B SKICHOMY, 4epe3 IO IOIIMPEeHHsS Ha0yBae TaKWid
HEeraTHUBHUH ()EHOMEH SIK OpraHi30BaHa 3JI0YMHHICTh. PO3BUTOK Ta PO3MOBCIOIKEHHSI OpraHi30BaHO1 3I0YMHHOCTI
Mae cycniibHO-HeOe3neyHi Hacuiaku. Came TOMy T€OpPETHKO-IPAKTHUYHI JOCTIKEHHS IOBUHHI CIIPSIMOBYBATHUChH
Ha BUCBITJICHHS HE TUTBKH IOPUIMYHUX MIJICTaB Ta MEXaHI3MiB OOPOTHOM 3 I[MM SIBHIIEM, aJie i BIOCKOHAJICHHS
aJMIHICTPaTHBHO-TIPABOBHUX 3acajl MPOTUI] HOMY.

AHaji3 ocTaHHIX XoCTimKeHb i myOmikamiii. 3MicTy Ta OCOOJIMBOCTSM OpraHi30BaHOI 3JI0YMHHOCTI
MIPHUCBSIYEHO BEJHMKY KUTBKICTh HAYKOBHX IIpaib, MOCIOHHKIB, cTareil, MOHOTpadidyHMX Ta JAUCEPTAIiHHNX
JOCHI/DKEHb TOIIO. Pi3HI HayKoBII aHai3yBajM NMPHUPOJY Mi€l KaTeropii, sk MPUKIAAY 3J0YMHHOI JisSUIEHOCTI
B3araji, Tak i 0cOOJHMBOTO, CKJIaJHOTO CYCIUIBHOTO siBUIA. Tak, cepel 3apyObKHHUX HAyKOBI[IB OpPraHi3oBaHY
3JI0YMHHICTD JociiukyBanu . Ans0Opexr, P. Knapk, M. Kninapn, . Kpecci, A. Jlingemit, T. MepoH Tta iHmi. B
MeXax BIiTYM3HAHOI Haykd pgaHuM nuTaHHaMm 3aiimanuck: O.L I'ypos, LI Kapneus, B.O. Konoanoga,
M.B. Koctunpkuii, [O.I'. Kozmo, B.B. Jlynees, C.B. Makcumos, B.JI. MankoB, [.M. MiHBKOBCHKHIA,
€.A. Moxos, O.M. bannypka, 10.B. baynin, B.1. Bopucos, O.4. Ceernos, €./1. Ckynum, B.B. Crammc ta iHmi.
BriM, He3BaxarouM Ha YMMaly KiIBKICTh HAayKOBHUX PO3pOOOK, CHCTEMa aJAMiHICTPaTHBHO-TIPABOBHX 3aca]
MPOTHUIIT OpraHi30BaHii 3JI0YMHHOCTI Ta 1i 3MICT 1 OCOOJIMBOCTI HAa CHOTOJHIIIHIN JI€Hb HE 3HAWIUIM JCTAIHLHOIO
OTIPaIlOBaHHS B HAYKOBHX KOJIaXx.

Merta craTTi monArae y pO3KPUTTI CYTHOCTI Ta 3MICTy aJMiHICTpaTHBHO-NIPABOBUX 3acaj IMPOTHIIT
OpraHi3oBaHil 3JI0YMHHOCTI B YKpaiHi Ta BU3HAYEHH] HANIPSAMIB 1X yJJOCKOHAJICHHSI.

Buknan ocHoBHoro marepiaay. BimnoBiHO JI0 TOJNOKEHb YWHHOTO 3aKOHOJABCTBA, OpraHi3oBaHa
3JI0YMHHICTh — 1I€ CYKYIHICTh KPHUMiHaJbHUX NPaBOIOPYLIEHb, II0 BUMHAIOTHCS Yy 3B’S3KY 3 CTBOPEHHSIM Ta
JISUTBHICTIO OpPraHi30BaHMX 3JI0YMHHUX yrpynoBasb [2]. IIpoTe, HayKOBII JOCHTh 4acTO HE MOTOUKYIOTHCS i3
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NOJiIOHMM TpakTyBaHHS Ta BBaXKalOTh, 10 3a3HAYCHA KaTEropis Mae IMHUOIIMI 3MICT Ta IIMpIIEC BHU3HAYCHHS.
Baprto 3a3HaumtH, Mo A0 cepenwHM XX CTONITTS HE TIIBKH Ha TEpUTOpil YKpaiHu, aje # B yChbOMY CBITI
pPO3yMiHHSI OpraHi30BaHOI 3JOYWHHOCTI, SIK 1 aAMIHICTPAaTHBHO-TIPABOBUX ITIXOJIB MPOTHAII IIbOMY SIBUITY, HE
icHyBano. IlpeacTtaBHUKH IOpUAMYHOI HAyKH Ta MPAaBOOXOPOHHUX OpPraHiB He BUAULUIM ii ()EHOMEH, SIK BUA
3noynHHOi mismibHOCTI. Jlmme y 1967 B Cnomyuyennx Ilrtatax Amepuxu IlpesumeHTcbka KoMicis 3
MPaBO3aCTOCYBAaHHSA W YNpaBIiHHS IOCTHIE€I0 o(imiiiHO Bu3Hama: «OpraHizoBaHa 3JIOYHMHHICTD KOHTPOIIOE
neranbHui Oi3Hec. Takoxx Oys0 BH3HAYEHO, IO «OpraHi30BaHa 3JI0YMHHICTH — 1€ CIIBTOBApUCTBO, SIKE MparHe
JiSITH 1038 KOHTPOJIEM aMEpUKAaHCHKOTO Hapoay Ta Horo ypsiay. BoHa BkIo4ae THCSAYl 3I0YMHIIB, SIKi AIFOTH Y
paMKax TaKMX )K€ CKIaTHHX CTPYKTYp, SIK CTPYKTYpPH BEJIMKUX KOPIOpaLiil (IIAKOPSIOTHECS CBOIM 3aKOHAM, ILO
JFOTH 3 GIiTBIIOI0 KOPCTKICTIO, Hi’K 3aKOHH Ypsmy). Ii Aii He iMITyIbCHBHI, a € pe3yabTaToM CKIaa- HUX yrof,
CIpPSMOBAaHUX Ha JOCSITHEHHS KOHTPOJIO HaA UiMUMH cdepaMu JisUTBHOCTI AJIsi OACp)KAaHHS BEIMYE3HUX
npubyTKiB» [3;4, ¢.183].

B poGoTtax ykpaiHCEKHX BYEHHWX OpraHi30BaHa 3J0YHHHICTH, 30KpeMa, y po3yMmiHHI B.D. Ymamoscekoro —
e colialbHe SBHILE, MPUTAMaHHE OyAb-KOMY CYCIIBCTBY; YMOBH H JeTEpMiHAHTH ii PO3BHTKY 3yMOBICHI
pyHHYBaHHIM COLIIONCHXOJIOTTYHMX MEXaHi3MiB MMO3UTUBHOI B3a€EMO/ii OCOOMCTOCTI 1 CycHiibCTBA; ii HACHIIKH, Y
CBOIO Yepry, BIUIMBAIOTH Ta Ne(OPMYIOTh 3aKOHOMIPHOCTI >KHTTEMISITFHOCTI JIOAWHM 1 CycmiibeTBa [5, ¢.22].
B.B. JlyneeB marounm po3ropHyTe BH3HA4YeHHS Kareropii Biamitu: «OpraHizoBaHa 3JO0YHHHICTE — 1€ CTiiike
00’eTHaHHS 0Ci0, AKi OpraHi3yBaJIMCs I CIUJIBHOI 3JIOYUHHOT AisUTBHOCTI B KOPUCIUBUX IUIAX 1 )1 JOCATHCHHS
KOHTPOITO (BIIa/IN) y MIEBHOMY COIliaIbHOMY CEPEOBHIIIi, Ha MEBHil Teputopii» [6, €.27;7]. JL.A. lpankin B cBOiX
HAYKOBHX TPAIIX 3ayBaXYe, [0 OpraHi30BaHa 3JI0YMHHICTD — II€ CYCIIIIFHO HeOe3meyHa MisuIbHICTh, 3iCHIOBaHA
y BUJI MPOMHUCITY 3JI0YHHHUMH 00’ €IHAHHSIMH, SKi MAIOTh PO3BUHYTY OpraHizalliifHO-yIpaBIiHCBKY CTPYKTYPY,
CHCTEMY 30BHIIIHIX, y TOMY YHMCIIi i KOPYMIIOBaHHX, 3B’A3KiB, 1 sIKi IParHyTh JJO MOHOIIOJIEHOTO TEPUTOPiaIbHOTO
YHM TaIy3€BOr0 MOLIMPEHHS KPUMIHAIBHOIO BIUIMBY 3 METOI MAaKCHMAJIBHOI'O 30UIBLIEHHS CBOiX HE3aKOHHUX
moxoniB [8, ¢.337]. B Toii ke uwac B.JL 'poxonbChkuii 3a3Havae, IO OpPraHi3oBaHa 3J0YMHHICTE — II€
HaCKIaaHIIe 1 HaitHeOe3MeUHIllle aHTUCYCITUIBHE SBHIIE, SKE HE Ma€ JIEP)KaBHUX KOPJOHIB 1 MacIITaOu sSIKOTo y
CyJaCHHX yMOBaxX pPO3BUTKY YKpaiHW CTaHOBJATH peallbHy 3arpo3y AepkaBi i CycHiiabcTBYy. XapaKTepHUMH ii
pHcaMu €: BTOPTHEHHSI B €KOHOMIKY JI€pXaBH 1 NEPETBOPEHHsI ii Ha TIHBOBY €KOHOMIKY; IOIIUPEHHS KOHTPOJIIO
OpraHi30BaHUX 3JIOYMHHHX YIPYNOBaHb 1 OpraHizamiii HaJ OisSUIbHICTIO OaHKIB 1 (JiHAHCOBO-KPEAUTHUX CHUCTEM,
IHBECTULIITHUMU HAJXOKEHHSIMH, IPUBATU3ALIMHUMY [IPOLIECAMH; BTPYYaHHS y MUTHY CIIPaBY; IPUCTOCYBAHHS 1
BTPYYaHHS B PO3BHTOK PHWHKOBUX BIIHOCHH; OJIOKYBaHHS e€(EKTUBHUX MpPOIECiB pedopM; BCTAHOBICHHS
KOHTPOJIIO HaJ TPUOYTKOBUMH BHUAaMHU 3JIOYMHHOI JisUIbHOCTI (HapKoOi3HeC, MPOCTUTYIsI, a3apTHi irpw,
HelleraibHa TOPTiBIs 30pOo€ro, KOHTpadaHa, KpaliXkKKK i KOHTpaOaHAa aBTOTPAHCIIOPTY, HE3aKOHHA Mirparis i
TOPTIBJIS JIIOJIbMH, TPAHCIUIAHTALlISl JIFOACBKUAX OPraHiB Ta iHILIE); IPOHUKHEHHS B OPraHH JAEp>KaBHOI BIaaW Ta
NPaBOOXOPOHHI OpPraHu; 3pOLICHHS 3 MIXKHAPOIHOKO 3I0YMHHICTIO Tomlo [9, ¢.5].

TakuM YMHOM, OpTraHi30BaHa 3JIOUMHHICTh € OUIBII CKJIaJHUM (DEHOMEHOM aHDK B PO3YMIHHI 3aKOHO/IABIIS.
Bona sBisie comianbHO-TIpaBOBE SBHIIE, KOTPE MOETHYE B COO1 €JIEMEHT OpraHi30BaHOCTI HAHOIIbII HEOS3METHNX
BEPCT HACeNeHHs KpaiHW, SKi MarmTh MPOTHUIPABHI IICHXOJOTIYHI HANAITyBaHHS Ta INHUPOKI MaTepiaibHi
MOJJIMBOCTI JIISl BUMHEHHS DPI3HUX KPUMIHAJIBHUX IPABONOPYIIEHb. 3 OTJSMy Ha Iie, BRXIMBOTO 3HAUCHHS
HaOyBae CTBOPEHHS HaJI)KHOTO HOPMATUBHO-TIPABOBOTO MIATPYHTS AJISI MPOTHIII I[bOMY HETaTMBHOMY SBHUIIY,
OCHOBY SIKOT'O CKJIaJIal0Th HOPMH aMiHICTPaTUBHOTO IIPaBa.

BiamoBigHO 0 HaABEACHOrO aJMIHICTPATHBHO-TIPABOBI 3acajyd MPOTHJII OpraHi3oBaHIf 3JI0YMHHOCTI
NOBMHHI OyTH HAaIliJIeHI Ha BHpIIIEHHS MHTaHb HE TUTBKH MPO(QITAKTUYHOTO BIAJHOTO BIUIMBY Ha 3a3HaucHE
SBHINE B MIJIOMYy, ajle ¥ MICTHTH B c00i comianbHi Baxkemi. BapTo BiIMITHTH, [0 iCHyIOYa cHCTEMa
aJIMIHICTPAaTUBHO-IIPAaBOBUX 3acall NPOTHAIl Ta MONEPePKEHHS OpPraHi3oBaHO! 3J0YMHHOCTI 0a3yeTbcsi Ha
MoJIOKEHHAX 3akoHy Ykpainu «IIpo opranizaimiifHO-paBOBi OCHOBH OOPOTHOM 3 OPraHi30BaHOK 3JIOYMHHICTIO
Bim 30.06.1993 Ne3341-XII. 3rigHO 3 TOJOXKEHHSIMH OCTaHHHROTO OCHOBHUMH HaIlpsMaMu OOpOTHOM 3
OpraHi30BaHOIO 3JIOUYMHHICTIO €:

- CTBOpPEHHS MPABOBOI OCHOBH, OpTaHi3alliifHNX, MaTepialbHO-TEXHIYHUX Ta 1HIIUX YMOB JJisi e)EKTHBHOT
00pOoTHOU 3 OPraHi30BAHOIO JIIOUYMHHICTIO, OpTaHi3allisi Mi>XKHAPOTHOTO CIIIBPOOITHHUIITBA Y il cdepi;

- BUSBJICHHS Ta yCyHEHHs a00 HeHTpastizallisi HeraTUBHUX COLIAIBHUX MPOIECIB 1 SBUIL, 110 MTOPOLKYIOTH
OpraHi3oBaHy 3JIOYMHHICTb Ta CIIPUSIOTH il

- 3amo0iraHHS HAHECEHHIO IIKO/IY JIFOJIVHI, CYCIIIIILCTBY, JIePKaBi;

- 3an00iraHHs BUHUKHEHHIO OPraHi30BaHMUX 3JI0YMHHUX YIPYIOBAaHb;

- BUSBIICHHS, PO3CIIiAyBaHHS, IPUIMHEHHS 1 3a00iranHs MpaBoONOPYILIEHHSM, BUNHIOBAHUM yYaCHUKAMH
OpraHi30BaHUX 3JI0YMHHUX YIPYNOBaHb, IPUTSATHEHHS BUHHUX JIO BiAIIOBIIaIBHOCTI;

- 3a0e3ledyeHHs BiAIIKOAYBaHHS IMIKOAW (I3WYHMM Ta IOPUIWYHHM oco0aM, JepraBi; 3amoOiraHHs
BCTaHOBJICHHIO KOPYMIIOBaHUX 3B’A3KiB 3 A€P)KaBHUMHU CIYKOOBLSIMU Ta MOCATOBUMH O0COOaMH, BTATHEHHIO iX Y
3JI0YMHHY JiSUTbHICTB;
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- TPOTUAIS BHUKOPUCTAHHIO YYacHHUKaMH OPTaHi30BaHMX 3JOYMHHUX YIPYNOBaHb y CBOIX iHTepecax
00’eTHaHb TPOMAJISH 1 3ac001B MacoBOi iH(OpPMAIIii;

- 3amoOiraHHs Jierami3ailii KOIMTIiB, 3400yTHX 3J0YHHHUM IIIISXOM, BHKOPHUCTAaHHIO CYyO0’€KTIB
i AIPUEMHHIIBKOI AISUTBHOCTI JUIS peaizalii 371094MHHnX HaMmipis [10].

Kpim Toro, 3akoH 3akpirumioe CcyO’e€KTHHH cKiIaa OOpoThOM 13 OpraHi3oBaHOIO 3JIOYMHHICTIO, IO
OYOITIOETHCS crenianbHIM KoopauHamiitHIM KOMITeTOM 110 60pOTH01 3 KOPYIIIIEIO 1 OPTaHi30BaHOIO 3JI0YHHHICTIO
npu [Ipesunenti Ykpainu. Koopaunaniiini noBHoBaskeHHs KOMITETY pO3MOBCIOIKYIOTHCS HA OpraHu JepKaBHOL
BJIa/IY, SIKI IPUAMAIOTh Y4acTh B IIpoIieci 00poThOM 3 OPraHi30BaHO 3JIOUMHHICTIO, a came: opranu HarioHanbHOi
mominii, Cinyx0n Oe3nexku Ykpainu, opranu lIpoxyparypu, opranm moxomiB i 30opiB, opranum Jlep:kaBHOI
MIPUKOPAOHHOI CITy>KOM YKpaiHH Ta OpraHu Jiep>KaBHOTO (hiHAHCOBOTO KOHTPOJIIO; OPTaHU 1 yCTAaHOBH BUKOHAHHSA
MOKapaHb Ta CJIiT4i 130JIATOPH; PO3BigyBanbHUi opran MinictepcTBa oboponn Ykpainm; Ciyx0a 30BHIIIHBOT
po3Biaku Ykpainu; HamionansHe anTukopymiiitae 6ropo Ykpaiau [10].

OkpiM ToJIoXKeHb 3aKOHY, aIMiHICTPATUBHO-TIPABOBI 3aca il OOPOTHOH 3 OPraHi30BaHOIO 3MOYMHHICTIO 3aKIIaIEHO Ha
MiZI3aKOHHOMY HOPMAaTHBHO-TIPABOBOMY piBHI. 30Kpema, ciiibHiM Hakazom MiHicTepeTBa BHYTPIIIHIX crpaB YKpaiHu Ta
Uentpansaum yrpasniaasM City:x0u 6e3niexku Ykpainu Bix 10.06.2011 Ne317/235 3atBepmkeHo [HCTpyKIito po B3aeMOIi0
TIPAaBOOXOPOHHKX OprafiB y cgepi O0OpOoTEOM 3 OpraHi3oBaHOIO 3MOYMHHICTIO. OCTaHHBOIO BH3HAYEHO (hOPMHU B3aEMHOL
misueHOCTI Cry»kOm Oe3rekn YKpainu Ta opraHiB cucTemMd MiHiCTepCTBa BHYTPINIHIX CIPaB, 30KpeMa: a) TMPOBENCHHS
CILILHOTO aHaJII3y CTaHy, CTPYKTYPH OpraHi30BaHOi 3/I0UMHHOCTI, IIPUYKH 1 YMOB, IO CIPUSIOTH JTsTbHOCTI OPraHi30BaHNUX
TPYTI, TIPOTHO3YBaHHS TEHJIEHIII TTOIMPEHHS OpraHi30BaHOI 3MIOYMHHOCTI; 0) OOMIH ONEpaTHBHOIO iH(pOpPMAITEO, IO
CTAHOBUTH 1HTEpEC J1si GOPOTHOM 3 OPTraHi30BAHOKO 3JI0UMHHICTIO; pO3POOJICHHS i peatizallist CIUTFHUX TPOorpaMm, IUIaHIB Y
cepi OOpOTHOM 3 OpPraHi30BaHOK 3JIOYMHHICTIO; B) CTBOPSHHS pPOOOYMX TpyH IS TMiATOTOBKM — 3aKOHOIPOCKTIB,
NPOMO3MIIHA TPO 3MiHM ¥ JIOMOBHEHHS MO 3aKOHOJABCTBA; IPOBEACHHS Y3TOHKEHHX —ONEPaTUBHO-PO3IIYKOBHX,
npodiTaKTHIHAX Ta IHIIMX 3aXOJiB; T) MIATOTOBKA ¥ TPOBENEHHS CHUTFHMX KOJETi, Hapal, ceMiHapiB 3 IUTaHb
B/IOCKOHAJIICHHSI B3a€MOJil; T) pO3pOONeHHS HABYAIBHMX MpOrpaM Ta TPOBEACHHS 3aHATh Yy CcHCTeMi NpodeciitHoi
TTOTOBKY; T) YIOCKOHAJICHHS MDKHAPOJHOTO CITIBPOOITHUIITBA Y chepi OOpOTHOM 3 OpraHi30BaHOK 3TOYMHHICTIO; 1)
1H(OPMYBaHHS TPOMAJICBKOCTI TIPO PE3YIIBTATH MisUTHHOCTI y chepi O0poTHOM 3 OpraHi30BaHO0 3MOUHHHICTEO [ 11].

Bapro 3ayBaxxuTH, M0 B OCTAaHHE JIECATHPIYYS MPoOIeMy IPOTHIIi OpraHi30BaHii 3JIOYMHHOCTI, BU3HAYEHO
K OAHUM 3 TPIOPUTETHUX HAIMpPSMIB JEPKaBHOI MOJITHKH, MPO IO CBiTYaTh MOJIOKEHHS JBOX CTPAaTETiYHHX
Mi3aKOHHUX HOPMAaTHUBHO-TIPaBoBUX akTiB. llepmmm € Yka3 [Ipesunenta Ykpaiau «IIpo Konnenmiro gepxaBHOi
MOJIITUKN Y cepi 60poThOM 3 opraHizoBaHOO 3M0UnHHICTION Bif 21.10.2011 Ne1000/2011 B MONOKEHHAX SIKOTO
BHU3HAUYEHO OCHOBHI 3ac00M MpOTUAIT TocTimKyBaHOMY (heHOMEHY, a caMe: 1) onThMi3alis CTPYKTYpH Ta ITAaTHOI
YUCEJILHOCTI  CHELiaIbHUX MiIPO3AUTIB MO0 OOpPOTHOI 3 OpPraHi30BaHOK 3JIOYUHHICTIO, 3alPOBAKECHHS
BEPTHKAIILHOI CHCTEMH YIIPAaBIiHHA HUMU; 2) PO3MEKYBaHHA 1 KOHKpeTu3allis (hYHKIIH MpaBOOXOPOHHUX Ta
IHIIKMX Jiep>KaBHUX OPTaHiB 3 MUTaHb OOPOTHOM 3 OPraHi30BaHOO 3JIOYMHHICTIO; 3) PO3POOJICHHS Ta 3aTBEPKEHHS
YITKUX KPUTEPIIB OIIHKU JisIBHOCTI CHEI[aIbHUX MiJPO3aLIiB M0 OOPOTHOI 3 OpraHi30BaHO 3JIOYMHHICTIO; 4)
TIOJIIIIIIEHHST CTaHy iH(OpMamiiHOTO 3a0e3MeyYeHHs MisUIBHOCTI, TIOB'SA3aHOI 13 TPOTHIIEI0 OpraHi30BaHii
3II0YMHHOCTI, BIIPOBA/DKEHHS CYYacHUX I1H(POpPMAIlIfHUX CHUCTEM 1 TEXHOJIOTil y 3a3HA4eHY [isUIbHICTB; 5)
3MIIIHEHHS MIXHAPOJHOTO CIiBPOOITHUITBA; 6) BIPOBA/KEHHS PE3yNbTaTiB HAyKOBUX JOCTIIKEHb y cdepi
MPOTH/Iii OpraHi3oBaHil 3MOYMHHOCTI; 7) TiABHIIEHHS piBHA (haxoBoi kBamidikamii NMpamiBHUKIB CHEIialbHUX
MiApo3AiiB Mo OOpoTHOI 3 OpraHi30BaHOK 3JOYMHHICTIO; 8) iH(OpMAaIiifHOi, HAayKOBOi, OpraHi3aliifHol i
MaTepiallbHO-TeXHIYHOT MiATPUMKH OpraHiB, YCTaHOB Ta OpraHizalii 3 THTaHb NPOTHIi OpraHi3oBaHii
3JI0YMHHOCTI; 9) POTHO3YBaHHS TEH/IEHIIIH PO3BUTKY KPUMIHOTEHHOI CUTYallii, OI[IHIOBaHHS CTYIEHS HEOE3MeKH
Ta MacmTabiB OpraHi30BaHOI 3JIOYMHHOCTI Ha HAI[lOHATHHOMY, PETiOHAIbHOMY 1 MiKHapogHoMy piBHsX; 10)
HAJIGKHOTO PECYPCHOTO Ta MaTepialbHO-TEXHIYHOTO 3a0e3MedeHHs CHellialbHUX MMiIPO3aiUTiB Mo O6opoThdi 3
OpraHi30BaHOI0 3JI0YMHHICTIO [12].

BucHoBku. TakuM YWHOM, Ha CHOTOJHINIHIA JIeHh aJMIHICTPATHBHO-TIPABOBI 3acagud OOpoTHOM 3
OpraHi30BaHOIO 3JIOYMHHICTIO, 3aKPIIUIIOIOTBCS Y IIOJIOKEHHSX OaraTboX HOPMATHBHO-IIPABOBUX —AaKTiB
3aKOHOJ]ABYOTO Ta IMiJI3AKOHHOTO PiBHS. BOHM BiAPI3HSAIOTHCS BHCOKHM CTYIIEHEM MPAKTHYHOI KOPHCTI, aJke B
CYKYITHOCTI: a) (OpMYIOTh JIE€P)KaBHO-NPABOBHMI MEXaHI3M pPEryJIIOBaHHS IPABOBOrO CTaTyCy BCIX YYaCHHUKIB
OPOTHAIl OpraHi3oBaHii 3JOYMHHOCTI; ©) 3aKpiIUIIOIOTH MOPSAOK, (GopMu Ta HampsiMM B3aeMOZil cyO’€KTiB
NPOTHIl OpraHi3oBaHii 3JI0YMHHOCTI, a TAKOXK KOOPIMHAIII 1X CHUIBHOI JisJIbHOCTI, B) BU3HAYAIOTH HATIPSMH
Jiep>KaBHOT MONITHKH y 3a3HaYEHil ramysi Tomio.

[IpoTte, meranbHO OOCHIAMBILM BHYTPILIHINM 3MiCT (peHOMEHa OpraHi30OBaHOI 3TOYMHHOCTI, MU MAaeMO MiJCTaBH
KOHCTATyBaTH HEAOCKOHAIIICTh BIATIOBIHOIO HOPMAaTHBHO-TIPABOBOrO 3a0e3MeyeHHs. 30KpeMa, Ha Hally JyMKY, He
BUPIIIICHUMU € Taki MUTaHHS: 1) BiZICYTHE 3aKOHOJaBYEe 3a0e3NeveHHs B3aeMOJi cy0’€KTiB MPOTHUIIi OpraHi3oBaHiii
3JI0YMHHOCTI; 2) He C()OPMOBAHMM € IMOPSIOK OOMiHY iH(OpMAalii MK JepXKaBHUMH 1HCTHTYLIS Y JOCTiHKyBaHOMY
HanpsIMKY; 3) BiZICYTHI Ai€BI MEXaHI3MHU 3aTy4eHHs TPOMaJICBKOCTI [0 IPOTH/Iii OpraHi3oBaHiil 3lI0YMHHOCTI.
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AJIMHUHHMCTPATHBHO-NIPABOBbIE OCHOBBI IPOTUBOACICTBUS OPraHU30BAHHOM
NPECTYIMHOCTH B YKpauHe

MeabHuuenko Auapeii Muxaiaosua, e-mail: melnychenko202@gmail.com
ORCID ID: https://orcid.org/0000-0001-8579-8549
couckatesb OTKPBITOr0 MEX/IYHAPOIHOTO YHUBEPCUTETA PA3BUTHS UelIOBEKa «Y KparHa

AHHoTammsa. B cratee aHanmu3uWpyoTCs  AaAMHMHUCTPATUBHO-TIPABOBBIE  OCHOBBI  NPOTHUBOJEHCTBHS
OpPraHM30BaHHOW  NPECTYNHOCTH,  3aKpEIJICHHbIE B  TOJOXEHHWSIX  HOPMAaTHUBHO-IIPABOBBIX  aKTOB
3aKOHO/IATENbHOTO M TOJA3aKOHHOTO YpOBHA. OTMeuaeTcs, 4TO WX CYIIHOCTh BBIPA)KAaETCS B yCTAHOBJIEHUHU
CYOBEKTHOTO COCTaBa MPOTHBOICHCTBUSI OPTaHU30BAHHOW MPECTYIHOCTH, a Takke B (OPMUPOBAHUU MPOLETYP
1 MEXaHHU3MOB NTPOPMIAKTHKH 1 OOPHOBI C JAHHBIM SIBICHHEM.

Ha ocHoBe ananm3a pa3snWYHBIX HAYYHBIX MOJXOAOB K TPAKTOBKE IMOHATHS «OPTraHU30BAHHAS MPECTYMHOCTBHY»
000CHOBAaHHO, YTO yKa3aHHOE SBJEHHE MMeeT OoJiee MIMPOKOE COAEPKAHUE B OTIMYMM OT 3aKOHOAATEIBHOTO
MOIX0J1a K €ro onpeAeneHuro. PackpeiTa connanbHas U IOpHITYecKas CTOPOHA OPraHN30BaHHON IIPECTYITHOCTH.
KoHcTaTnpoBaHO HECOBEPIIEHCTBO HOPMATHBHO-IIPABOBOIO OOECIIEUEHUsS] MPOTHUBOACHCTBHS OPraHW30BaHHON
MPECTYMHOCTH B YKpauHe. B YacTHOCTH, OTMEYEHO, YTO HE PEUICHHBIMH SBJISIOTCS TaKWe BOMPOCHL: 1)
OTCYTCTBYET 3aKOHO/ATEIbHOE OOecTeyeHrne B3aMMOACUCTBUS CYOBEKTOB MPOTHBOACHCTBHS OpTraHM30BAHHOM
MPECTYNHOCTH; 2) He ¢(hOPMHUPOBAH MOPAAOK 0OMeHa HHPOpMAIEel MEKAY roCyJapCTBEHHBIMA HHCTUTYTaMH B
HCCIIeIyeMOM HAaIpaBleHWH; 3) OTCYTCTBYIOT JICHCTBEHHBIE MEXaHU3MbI MPHUBIICUYECHUS] OOINECTBEHHOCTH K
HPOTUBOJEHCTBUIO OPraHU30BAHHON IIPECTYITHOCTH.

KiroueBble ciioBa: OpraHn3oBaHHasA NPECTYIMHOCTb, AAMUHUCTPATUBHO-IIPABOBBIC OCHOBBI, HpOTHBOﬂeﬁCTBHC,
3aKOHOAATCIbCTBO.
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EMERGENCIES: THEORETICAL-METHODOLOGICAL AND LEGAL
APPROACHESTO DEFINITION AND CLASSIFICATION

Hanna K. Teteryatnyk
Odesa State University of Interna Affairs, Odesa, Ukraine
e-mail: roksolanna@ukr.net

Abstract. The article analyzes the concept of emergencies as a real manifestation of dangers that have significant
consequences, significantly affect the economy, politics, social life in a given area. Doctrina and normative
definitions of emergencies are analyzed, it is concluded that the classifier, regardless of the causes of emergencies,
uses a narrow understanding of their impact in terms of objects related to civil protection. It is noted that
emergencies are divided by the nature of the origin of events into: man-made nature; natura character; socia
nature; military nature. Based on the analysis of normative legal acts of national and international legidation, it is
established that the normative consolidation of international emergencies has not been directly reflected in the
current legislation of Ukraine. The expediency of normative-legal consolidation of the concept of "emergency" is
proved, which should become a unifying category, which can denote special, crisis, extraordinary conditions and
circumstances that become the basis for emergency legal regimes and laid down in the modern concept of
emergency legal regimes. In addition, at the legidative level, this will ensure the unity of the normative
interpretation of such circumstances and conditions.

Keywor ds: emergencies, emergency conditions, emergency measures, force majeure, legal facts, classifier

IocraHoBka mpodsemu Ta ii akTyajdbHicTh., Ham3BuualiHi cuTyallii € HE TUIBKM HEBIJ €EMHOI CKJIAJIOBOIO
CYCIIJILHOTO Ta JIFOJCHKOTO OYTTSI, sIKa HECE CEPHO3HI HACIIIKY, ajie 1 Ti€l0 BUXITHOKO KAaTEropi€lo, sSKa JISKHUTh B OCHOBI
NPUAHATTS YIIOBHOB)KCHUMH JICP’KaBHIMH OpraHaMH PillIeHHS PO BBEICHHS HAI3BMYAHIX IIPABOBHUX PEXKUMIB.

3rigao odiniitaoi cratuctuku JCHC 3a odinifinnmu manumu JCHC ynpomosxk 2018 poky B Ykpaini
3apeecTpoBaHo 128 Hag3BUUAHMX cuUTyaliil ki BianmosimHO 10 HamionanmsHoro knacudikaropa «Kiacugikarop
Ha3BuUaiHuxX curyamin» JK 019:2010 posmoxmimuimcs Ha:TEXHOTEHHOTO Xapakrepy - 48; mpupomHoro
xapaktepy - 77; collialbHOTO xapakrepy - 3. BHacioKk 1IMX Haa3BUYAMHUX CUTYyaIlill 3aruHys0 168 oci (3 HUX
40 miteit) Ta moctpaxaano 839 oci6 (3 uux 401 quruna) [1].

AHani3 ocTaHHIX AoCTimKeHb i myOjikaniii. Pi3HUM acriekraM HaJ3BUYalHUX CUTyallii TpHUCBAYEHA
3HaYyHa KUIbKICTh poOiT yuenux: A. B. bacoa, O. I'. bparens, JI. 1. BacunbkeBuua, B.B. Koumixaka,
B. S. Komapaunpkoro, C. O. Kysniuenka, B. B. Maittoka, A. M. My, 10. B. Muxaitnoscrkoi, A. C. Criackkoro,
A. C. ®ininenko, 1. O. IllamoBanoBoi Ta iHIIUX.

Mera craTTi monsrae B OTPUMAaHHI HAyKOBOTO PE3YNbTaTy Yy BHUIVISIIII TEOPETHYHHUX IOJIOKEHH IIOMO0
MIOHATTS Ha/I3BUYAHOI cUTYyallii Ta 1x kiacudikarii.

Buknian ocHoBHOro Marepiajay. BiamoBimHO 1O CIOBHHMKIB €TUMOJIOTiS — IMOXO/DKEHHS ITOHSTTS
HaJ3BUYalHA CUTYallis Ma€ HACTYITHI BU3HAYCHHS Ta CHHOHIMH: «HAJ3BUYAHUN — BUKJIFOUHUH, JIOCUTh BEJIUKHUH,
nepeBakatrounii Bce. CriemianbHO [Tt OyAb-40T0 MPU3HAYEHUH, He Tiepe0adeHnii 3BUYHUM TiepeOiroM moin» [2,
c.151]. «Curyanis — mi3HOJNATHHCBKE «Situatia»: MOJOXKEHHS, CIIONyYeHHS YMOB 1 OOCTaBMH, IO CTBOPIOIOThH
MEBHY 00CTaHOBKY, MOJOXKEHHD [3, ¢.623].

Y4eHUMM HaJAlOThCSI BU3HAYEHHS HAA3BUYANHMX CUTYalllll SK peajbHOTO IMpOsiBY HeOe3MeK, sIKi MaloTh
3Ha4Hi HACJiKH, CYTTE€BO BIUIMBAIOTh Ha €KOHOMIKY, TONITUKY, COLiaJIbHE KUTTS Ha MeBHiM Tepuropii [4,c.17];
CYKYIHICTh HeOe3MeUHHX Ui 0COOM, CYCITIIbCTBA W JIep’KaBU HEraTUBHHUX HACIHIJKIB, 0 BUMAralOTh JIJISI CBOTO
BPETYJIIOBaHHS BBEICHHS HA/I3BUYAHUX PABOBHUX PEKUMIB Ha MEBHiH Teputopii [5,c.18].

A. b. Cracpkuii, XxapakTepu3yloud HaJq3BUUYaiiHi cuTyauii SK (aKTHYHY YMOBY IWHAMIKH MPaBOBIJHOCHH
BU3HAuae Taki ii pakropu: wHasenicme wikodu (peanbHOi, TOTEHIIHHOI, HEMUHYYO1, HaJ3BUYANHOT), abo genuka
imogipuicmy it nacmyny; ICHY8aHHA CYKYNHOCHI 00 €KMIB, AKi 3HAX00AMbCA 8 peanbHtill abo IMOBIpHIll Hebesneyi
(>KUTTA Ta 3740pOB’sl JMIOAEH, IX mpaBa Ta cBOOOAM, MaTepiaNbHi Ta JTyXOBHI LIHHOCTI CYCIiIbCTBA, CYBEPEHITET,
TEpPUTOpiajbHA LITICHICTh JEP)KaBH, TOIIO); HAAGHICMb HACAIOKIE (HE3BOPOTHHUX, HETaTUBHUX, CTIMKUX, ICTOTHUX
Ta iH.), SKi CTBOPIOIOTH CIPHATIMBI YMOBHM Ul AaKTHBi3alii 3JOYMHHOCTI, BUHUKHEHHS IIaHiKH, BTPaTH
Jep>KaBHUMH OpraHaMH JOBipH TOILIO, ab0 eeauxa imMogipricms ix Hacmanus [6,c.132].

BianosigHo mo m. 24 4. 1 c1. 2 Koaekcy LluBinbHoro 3axucty Ykpainu (mami - KI3VY): «Han3suuyaiina
cUTyauis — 00CTaHOBKa Ha OKpeMid TepUTOpii uM Cy0 €KTi TocrojapioBaHHs Ha Hid a00 BOIHOMY 00 €KTi, sKa
XapaKTepU3y€EThCs TOPYIICHHSIM HOPMAJbHUX YMOB JKUTTEMISIIBHOCTI HACEJEeHHS, CHPUYMHEHa KaTacTpodoro,
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aBapi€ro, MOXKEKEI0, CTUXIHHUM JIMXOM, €MiIEMi€l0, eMi300Ti€r0, emdiToTiero, 3aCTOCYBaHHIM 3aC001B ypayKeHHS
a00 1HIIOK HEOE3MEUHOI IMMOi€0, M0 IpH3Bela (MOXKe IPU3BECTH) OO BUHMKHCHHS 3arpo3d JKUTTIO abo
3I0POB’10 HACEJICHH, BEJIMKOI KIJIBKOCTI 3arH0JINX 1 MOCTPaKIaInX, 3aBJaHHs 3HAUHUX MaTepialbHUX 30UTKIB, a
TaKOXX J0 HEMOMJIMBOCTI MPOXKMBAaHHA HACEJIeHHsS Ha Takid TepuUTopii 4M 00’€KTi, MpOBaKEHHS Ha Hil
TOCIOIAPCHKOIL MisTIBHOCTI [ 7].

Bimnosimso o Kinacudikaropa Hamserdaiianx cutyariid 1K 019:2010 BoHM TOAUTSIOTECS 32 XapaKTEPOM TTOXOHKEHHS
TOJIiif Ha: TEXHOT@HHOT'O XapaKTepy; MPUPOHOTO XapakTepy; COLIaIbHOIO XapakTepy; BOEHHOTO Xapakrepy [7].

3anesxHo Bif 00CATIB 3aMOMISTHUX HA/I3BUYAWHOIO CHTYAIi€l0 HACIIAKIB, 0OCATIB TEXHIYHHX 1 MaTepiaTbHIX
pecypciB, HEOOXITHUX IS iX JIKBiJamii, BU3HAYAIOTHCA TaKi PiBHI HAA3BUYAWHWX CHUTYyalliil: 1) mepikaBHUiA; 2)
perioHanbHul; 3) Micuesuit; 4) 06’ exToBuii [7; 8].

VY cr. 1 3Y «Ipo npaBoBwii pexkuM Haa3BUYalHOTO cTaHy» [9], 3Y «lIpo mpaBoBHii peKUM BOEHHOTO CTaHY» JI0
TaKUX BITHOCATBCS 30pOMHOI arpecii 9m 3arpo3w Hamany, HeOe3MeKH Aep)KaBHIA He3aleKHOCTI YKpainw, il
TepuTopianbHil LiyicHocTi [10] maeTeest po3UIMpeHe TIyMadeHHs MI0J0 THUX MOAiH, SKi 00yMOBIIOIOTh BBEICHHS TaKUX
pexumiB. Jms BumamkiB mpoBeAeHHs mupokoMacmtadbHoi ATO Ta OOC B3araimi He BH3HAYAIOTHCS HAI3BUYAIHI
CHTYaLlii, a BKa3ylOThCsI JIMILIE IEPElyMOBH Ta METa TAKUX HAI3BUYANHIX IPABOBHX PEXKUMIB.

[Monii, moB’s13aHi i3 OKyHali€l0 YacTUHH TepUTOpid YkpaiHu, 30poitHuM KoHQIikToM y JloHenpkiii Ta
Jlyrancekiit 00macTsaX, IKAH Mae O3HAKHM 3MIIIaHOTO 30pOMHOT0 KOH(MIIKTY MiXKHAPOIHOTO Ta HE MIXXHAPOIHOTO
xXapakTepy, He BpaxoBaHi y unHHoMy KiacudikaTopi Haj3BHYalHUX CHUTYyalliii. 3a3HaueHe Ja€ 3aCHOBKH JJIS
TBEPKEHHS PO HASBHICTh HOPMATUBHUX MMPOTAIMH 00 BU3HAYCHHS Ta Kiacu]ikallii Hal3BHUalHIX CUTYyaIlil,
K1 € TiIcCTaBaMH 3allpOBaPKEHHS HAI3BHUAHIX MIPABOBUX PEKUMIB.

A. C. dinineHko 3BepTae yBary Ha Te, IO «...MPABUJIBHO BU3HAYCHA 33 JIOTIOMOTOK0 KiacH(piKamiiHuX
03HaK HaJ3BUYaliHa CHUTYyallisd, OyJe MaTH CBii OCOOJIMBUI CTYIIHb CYCHUIBHOI HeOE3IeKH, 110 B CBOIO Yepry Ha
MPAKTHII TO3BOJIUTH OmiHOBaTH MacmTad HC, BU3HaunTH CuiM Ta 3acodm, Aki HeoOXimHi s i mojoiaHHd, a
TaKO)XK OpraHM YIPaBIiHHA, SKi BIIIOBIJAIOTH 3a OpraHi3allilo aBapiiHO-PATYBAJIBHUX Ta IHIIMX HEBLIKJIAIHHX
poOiT. AJle BijJ YiTKOrO BH3HAYCHHS KiacH(ikalliiHMX O3HAK, 3aJie)KaTh HE TUILKM IEBHI Jii, a W MOPSAAOK iX
migroroskm» [11, ¢. 54-55].

VYueHi 3a3HAYAlOTh, 110 HEOOXIMHMM € ()OPMYyBaHHS HOBUX IIJXOJIB JIO BHU3HAUCHHS COI[AILHMX Ta BOEHHHX
HaI3BUYAHHUX CUTYallill TOTpeOye JOOMpAIIOBAHHS, OCKUTHGKA BOHM € HAJI3BHYAHO aOCTPAKTHUMH 1 HE BPaxOBYIOTH
peatiif cydacHMX TOAiH, 1Mo’ s3aHuX 3 mofisiMu Ha Jlorbaci [12, c.34]. Ha Hamny mymMKy, came «Haa3BHYaifHa CUTYaIlisD
Ma€ CTaTH TIi€r0 YHI(IKYIOUOI KaTEropiero, sIKOI0 MOXKYTh OYTH TIO3HaY€HI OCOOJHBI, KPU30Bi, EKCTPAOPANHAPHI YMOBH
Ta 0OCTaBHMHH, SIKI CTAIOTh ITIJICTABAMH JUIS HAJI3BUYAMHUX MMPABOBUX PSKUMIB Ta MOKJIAJCHUN Yy Cy4aCHY KOHIICTIIIO
HaJ[3BUYAiHUX TIPaBOBHMX pPEXWMiB. KpiM TOro, Ha 3aKOHOMABUOMY DpiBHI Iie 3a0€3MEYUTh €THICTh HOPMATHBHOIO
TOJIKYBaHHSI TaKMX OOCTaBMH Ta YMOB. [Ipu I1IbOMy HEOOXiJIHO BpaxoByBaTH, IIO pIIEHHS NP0 BUKIIOYHICTH
(Ha3BMYAKHICTB) PO3YMIETHCS SK PIlIEHHS Y BHIIIOMY CEHCI, TOOTO BOHO BUXOAWTH HE 3 TE3W MPO Te, L0 PIllIeHHS] Mae
OyTH TOXITHMM Bif] 3MIiCTY 3arajlbHOi HOPMU TIpaBa (HOpM IIpaBa, SIKi Jit0Th Y CUTYaIlisIX OPJMHAPHOI KUTTEMISITBHOCTI
CYCIIJILCTBA Ta JICPKaBH), a/PKE BOHA HE 3/1aTHA ITOBHOK MIPOKO BJIOBHUTH aOCONIOTHE BUKJIFOUCHHS 1, BUXOSYHU 3 1HOTO,
OOTpYHTYBATH PILICHHS, IO 3a3HAYCHUI BUIAJIOK € BUKIIOYHMM. | y 3a3HaueHOMY BHIIQJKy TaKa BUKIFOUHICTH HE €
(haKTHYHUM CTaHOM, a Nep(HOMATHBHO MOPOKYETHCS CYO’ €EKTUBHUM CYKEHHSIM, SIKUI BCTAHOBIISIE IEBHY (DAKTUYHICTD
y cTaryci KpaiHboro BUMaky [13, c.44].

Excrpamnoitoroun 3a3HaveHy Te3y Ha MUTaHHS BU3HAYCHHS HAJI3BUYAWHOI CUTYAIll sIK (pakTHYHOI mijicTaBu
Ha/3BUYaiHOTO MPAaBOBOTO PEXHUMY, PO3’SICHUMO BJIACHI MIpKyBaHHS: HE CTUIBKM caMa HaJ3BHYaiHa CUTyawis
MIOPOJIKYE PEAKIIiio JIEpKABHUX OPTaHiB, CIIPSIMOBAHY Ha i yCyHEHHsI, IPUIMWHEHHS Ta BiTHOBJICHHS HOPMalIbHUX
YMOB XUTTEIISUTBHOCTI, a PIillIEHHS BiAIOBIAHUX IEPKaBHUX OpraHiB, BAHECEH! Y BU3BHAYEHOMY 3aKOHOM TOPSIIIKY,
AKI € IOPUIUYHOI0 TIJCTaBOIO JUIA 3alpOBAPKEHHS HAI3BUYaWHUX TNPaBOBUX pEeXHUMiB. | Take pieHHs
00YMOBITIOETBCS SIK HASIBHICTIO Ta XapaKTepOM, CTYIICHEM PU3HUKIB 1 HACIIIKIB MIEBHOT HAJI3BUYANHOT CUTYaIlii, TaK
1 pIlIEHHSM YMNOBHOB&)KEHMX OpPraHiB JEpXaBHOI BJIAAM MIOAO ii BUKIIOYHOCTI 1 €IWHOI MOIIMBOI peakii
Jep>KaBU y BUIJISIII BBEICHHS IEBHOT'O HAaJ3BUYAHHOTO IPABOBOTO CTaHY.

Sk Oyno 3a3Ha4eHO BUINE, ICHYHOUa HOpMaTHBHAa Kiacu(ikailis HE BIAMOBITAE€ Cy4acHId KOHIEIIIT
Ha/3BUYAHUX CHUTYalid, BKa3y€ Ha MPOTaJMHA B OCHOBHUX «HAI3BHYAMHUX» 3aKOHAX, Y SIKUX 3aKOHOJABEIb
YHHUKA€ TEPMIHOJOTIYHOTO BHM3HAYECHHS (AKTUYHHUX IMiJCTaB BBEICHHS HAA3BHYAMHUX INPABOBUX PEXKHUMIB. 3
ypaxyBaHHSAM 0arato@akTOpHOCTI HAA3BUYAMHUX CHUTYyallii, SIKI MOXYTh OYTH MiJCTaBaMH BBEJCHHS IEBHOTO
Ha/I3BUYAHOTO IPAaBOBOIO PEXHUMY, CJiJl KOHCTAaTyBaTd HasBHICTh TiOpUIHMX HAA3BHYAHHMX CHUTyalii, sKi
BKJIIOYAIOTh Y ce0¢ O3HAKM PI3HUX 3a XapaKkTepoM MNOXOMKeHHA mnofiil. Jlo Takux, Ha Halle NepeKOHaHHS,
BITHOCUTHLCS HaJ3BUYAHA CHTYyallis, 10 CTaja MmiJcTaBol BBeAacHHs pexumie ATO ta OOC, merepMiHaHTaMH
SIKOi € HM3Ka OOCTaBHH, SKi MOKYTh OYTH BIJIHECEHI /IO COI[IAIbHUX, MOJIITUMHUX, BIICEKOBHUX.
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PiBens Ta popmMu 3arpo3 0OyMOBIECHUX HAA3BHYAHHOIO CHUTYAL€I0 KOPETIOIOTH 13 HACTYTHUMH O3HaKaMH
HAJ3BUYAHUX TPABOBHUX DPEXUMIB: CTYNEHEM PO3MIMPEHHS IUCKPEIiHHWX IOBHOBAKEHH OPTaHIB JEpXKaBHOI
BJaaX (Ta CTBOPEHHS HOBHX OPTaHiB) 3a/JIs1 TOCSTHEHHS METH BBEACHHS TaKOTO PEKUMY, CTYIEHEM OOMEXEeHHS
KOHCTUTYLIMHUX TpaB i cBOOOJ, 3aKOHHUX IHTEPECIB JIOAUHM 1 TPOMaJSHUHA, IOPUANYHUX 0Ci0 (TOpIBHSHO 3
HOPMAJIbHIMH yMOBaMH KUTTEHISUIBHOCTI CYCHUIBCTBA 1 JI€p)KaBHM) Ta BHUKOPHUCTOBYBAaHHUMHE OCOOJMBHMH
METOJIaMH Ta MEXaHi3MOM MPaBOBOTO PETYIFOBAHHS.

BucHoBku. Takum 4YuHOM, iCHYrOUYy KiacHU(iKallil0o HaJ3BUYAMHUX CHUTYaIlil JOIJIBHO JIOMOBHUTH TaKUM
PI3HOBHIIOM HAaI3BHYAHOI CHTyarii, SK HaJ3BHYaiiHa CHUTYaIlisd TiOpuaHOro Xapakrepy. lIpomoHyemo HacTymHe
BU3HAUCHHS: HA[[3BIYAiHA CHUTYyallisl TIOPUIHOTO XapakTepy — IOPYIIEHHS HOPMAIBHUX YMOB KHTTS Ta HisUTHHOCTI
JFONICH Ha OKpeMiil TepuTopii uu 00'€kTi HA HIE a00 Ha BOJHOMY OO'€KTi, CIIPUYMHEHE CYKYITHOIO Ji€I0 PI3HMX 3a
TIPUPOIOFO (TTOXOMKEHHIM) (hakTOpiB (MPHUPOTHIX, TEXHOTCHHHX, COMIALHAX, TTOJIITHIHIX, BOEHHHX ).

HeoOXxigHuM € Tako) JOMOBHEHHS — Kiacu(ikamiii HaJ3BUYAHHUX CHUTYyalliif, BU3HaYeHHX y 1. 6.
Knacudikaropa Hanzsuuaiinux cutyaniii JJK 019:210, 3atBepmkxennx Hakazom [lepkcroxxuBcTanaapty YKpaiHH
Bim 11.10.2010 Ne 457 «Ham3BWuaiiHa cHUTyallisl TiIOpUIHOTO XapakTepy», a TaKOoXX PO3POOUTH Ta TOTIOBHUTH
Knacudikarop Hag3BUYalHUX CHUTYallii 3a PIBHAMH CKJIQTHOCTI OOCTAaHOBKH, IIO CKJIAacsi BHACIHIJOK BILTUBY
HETaTHBHUX YMHHUKIB, 8 TAKOXK HACII/IKIB, 110 MOKYTh HACTYIIUTH a00 HACTYNMIN BHACIIIOK TaKol CUTYAIii.
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Ype3BbluaiiHble CUTYAllH: TEOPETUKO-METO10JI0THYeCKHe U MPABOBbIE MOAX0AbI
K OIpe/ieJIeHHI0 U KJIaccu(puKaumnu.

TerepaTuuk Anna KoncrantunoHa, e-mail; roksolanna@ukr.net
Opecckwii TOCyTapCTBEHHBIM YHUBEPCUTET BHYTPEHHUX e, T. Omecca, YkpanHa

AHHOTanMs: B mnpemyaraeMoil cTatbe NPOAHAIM3UPOBAHO MOHATHE YPE3BBIYAMHBIX CUTyalUHd B peXUME
pPEaNbHOTO TIPOSBIICHHS OMACHOCTEH, KOTOPhIE MMEIOT 3HAYHTEIHHBIE MOCIEACTBHS, CYIIECTBEHHO BIHSIOT Ha
9KOHOMHKY, TOJNUTHKY, COLHAJbHYIO XH3Hb Ha OIpPEICICHHON TeppuTopuu. Buiaenensl QakTtudyeckue u
IOpUANYECKUE IPU3HAKN YPE3BbIUAHHBIX CUTYallui, KOTOPbIE UX XapaKTepU3YIOT.

OTmeueHo, 9TO Ype3BbIUAiHBIE CUTYAIIUH EJSITCA M0 XapaKTepy MPOUCXOXKIEHHUS COOBITHI HA: TEXHOTEHHOTO
XapakTepa; MPUPOTHOTO XapaKTepa; COMMAIHLHO-TIOTUTHYECKOTO XapaKTepa; BOEHHOTO XapaKTepa.

JlokazaHa 11e1ecoo0pa3sHOCTh METOAONIOTHYECKOT0 M HOPMAaTUBHOTO MCIONB30BaHMS MOHITUS «Upe3BbIYaliHAs
CUTyallis», Kak yHH(DHUIOUPYIOIeH KaTeropuu, KOTOPOH MOTYT OBITh 0003HA4YeHBI OCOOBIE, KPH3HCHEIE,
OKCTpAOpAUHAPHBIE YCIOBHSI M OOCTOSITEIhCTBA, SBISIOMIMECS OJHWM W3 OCHOBAaHMHA [UISI BBEIEHUS
Ype3BhIYAHBIX TPABOBBIX PEXHUMOB. Kpome TOro, Ha 3aKOHOAATEILHOM YPOBHE 3TO OOECIIEYUT E€IWHCTBO
HOPMATHUBHOI'O TOJIKOBAHHA TaKUX OGCTOHTCHBCTB u YCHOBI/Iﬁ.

[IpennoxeHo aBTOPCKOE ompe/elieHue THOPUIHON Ype3BbIYaifHONW CHUTyaluu M nonoiHenns B Kiaccudukarop
YpE3BbIYAWHBIX CUTYaLUil.

KuiroueBble cjioBa: 4ype3BblYaliHBIE CUTYallMH, YpE3BbIYANHBIC YCIOBUS, YpE3BblUailHbIE MEPhI, YPE3BbIYANHbIC
IIPAaBOBBIC PEKUMBI, KJIaCCU(UKAIIHSL.
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CIRCUMSTANCESTO BE ESTABLISHED AT THE INITIAL STAGE OF
THE INVESTIGATION OF CRIMINAL ACTIVITY OF PARAMILITARY
GROUPS

Dmytro O. Martynenok,
Odesa State University of Internal Affairs, Ukraine
e-mail: dimatsekhan@gmail.com

Abstract: the article analyzes and defines the system of circumstances that are to be established at the initial stage
of the investigation of the crimina activity of paramilitary groups, in particular: the establishment of the motives
and grounds for the formation of a paramilitary criminal group; establishment of the size and model of the
structural formation of such a group; establishment of the type and model of management within the framework of
a paramilitary crimina group; the establishment of the form of the basic criminal activity of the group, as well as
the criminal specialization of the members of the criminal group of the paramilitary type; the establishment of
infrastructure elements for the crimina activities of paramilitary groups. At the same time, a system of
circumstances was highlighted to be established, mainly by means and methods of operational-search activities
that affect the conduct of certain special tactical operations during the pre-trial investigation (the level of armament
of members of an organized criminal group and the level of concentration of weapons directly at the place of
detention of members of the group , the level of combat training of the members of the group, in particular, the
skills of conducting combat operationsin alarge city, providing the group with vehicles and their characteristics).

Keywords: circumstancesto be established; the crime; forensic technique; paramilitary groups; investigation of crimes.

IocranoBka mnpodiaemu. 3 MeTor0 3a0e3nedeHHS BCEOIYHOCTI, MOBHOTH Ta OO0 €KTUBHOCTI JOCYIOBOIO
poscmigyBaHHs y ctatri 91 KpuMiHAIBHOTO MpOIECyabHOTO KONMEKCY YKpaiHM BH3HAUEHO IEpellik OOCTaBWH, SKi
HiJJISITaI0Th JOKAa3yBaHHIO IMiJI Yac PO3CHiAyBaHHS KPHMIHAJIBHHX TPaBOMOPYIICHb, SIKMH € YHIBEPCAIBHUM ISl BCIX
KpUMiHAJIBHUX TPOBa/DKEHb, TIPOTE MPAKTHKA JIOCYI0OBOTO PO3CIiAyBaHHSI, a TAKOXK PE3YJIbTaTH HAYKOBUX HAIPAIIOBAHb
BYCHHX-KPUMIHATICTIB CBiA4aTh, IO CHCTEMa OOCTABHH, SIKi I/UITAfOTh BCTAHOBJICHHIO, € 3HAYHO IIHPIIOK SK 32
3MICTOM, TaK i 32 (DyHKITIOHATbHUM TIPH3HAYEHHAM, CaMe TOMY T 4ac (popMyBaHHS Oyab-SIKOT METOIUKH PO3CIITyBaHHS
NPOTUIPABHUX [lisiHb, IO TiJISATAIOTh KPHMIHAJBHOMY TMEpeciiyBaHHIO, 3HA4YHA yBara MPHIUIETHCS —caMe
BHOKPEMJICHHIO KOJIa OOCTaBHH, SIKi IUISTalOTh BCTAHOBIICHHIO, METOJMKA PO3CIIAyBaHHS NPOTHUIIPABHUX IisiHb, IO
BYMHEHI] 37I0YMHHIMH YTPYIOBaHHSIMH HApMUTITAPHOTO THILY, Y JAHOMY BHIIAJKY HE € BUKIIOUCHHSIM.

CraH nociimkeHHsl. Y pi3HI Yacu NMUTAHHIO JIOCITI/PKEHHS Ta BU3HA4YCHHS OOCTaBUH, IO IJJISATalOTh
BCTAHOBJICHHIO ITiJ] Yac PO3CIIiIlyBaHHS Pi3HUX BHJIIB 3JI0YMHIB, MPUAUISLIM yBary Taki Haykosii: B.A. XKypaseis,
H.IO. Kupunenko, B.I1. Koamakos, B.O. Mamspora, O.B. Iluenina, LI Py6mos, B.B. Timenko, b.B. lyp Ta
inmri. [IpoTe Taki oOctaBuHM B po3pi3i (hopMyBaHHS METOIMKH PO3CIITyBaHHS 3J0YHHIB, BYNHEHUX 3JIOYUHHUMHU
YIPYNOBaHHAMH MAPaMiTITAPHOTO THITY, JOCIIHKYBAJIUCS HAYKOBISIMH ()parMEeHTapHO a00 HE JIOCHiHKYBaIUCS
30BCIM, BIJITIOBITHO 0 CHOTO/IHI HE 0YI10 c(hOPMOBAHO IXHBOI MUIICHOI CUCTEMHU.

MeTta cTaTTi noJsrae B JOCHIHKEHHI Ta BCTAHOBJICHHI CUCTEMH OOCTaBHH, LIO MiJUIAral0Th BCTAHOBIICHHIO
Ha [MOYaTKOBOMY €Tarli PO3CIIiTyBaHHs 3I0YMHHOI JisSUTbHOCTI YTPYNOBaHb MapaMiTiTApHOTO THITY.

Buxkian ocHoBHOro Martepiajy. @opMyBaHHS B paMKax KpUMIHAJIICTUYHOI HAYKH METOAMK PO3CIiLyBaHHS
PI3HOMaHITHUX BHJIIB 3JI0YHMHIB, IO Tiepe0adeHi 3akoHonaBneM y KpuminanbHOMY KoJleKkci YKpaiHu, BUMarae Bij
JOCITITHUKIB MaclITaOHOI Ta IUPOKOACTIEKTHOI pOOOTH 3 BUBUCHHS Ta BHOKPEMJIEHHS caMe TaKHX 11 CTPYKTYPHHUX
€JIEMEHTIB, 5Ki O JO3BOJIMIIM IPAKTHYHUM MpAI[iBHUKAM BJAJIO Ta €PEKTHUBHO 3IIHCHIOBATH AisUIbHICTh, OB’ SI3aHY
3 pO3CIHiAyBaHHSAM Ta IONEPEKEHHSIM BUYMHEHHS MEBHUX KPUMIHAJIBHO KapaHUX [IisiHb. Y paMKax HaIIOro
JIOCITIJDKEHHSI MU 30CEPEIMMO CBOIO yBary came Ha oOCTaBHHAX, IO MiJJISATAal0Th BCTAHOBICHHIO HA IOYAaTKOBOMY
eTarti po3ciilyBaHHs 3JIOYMHIB, BUNHEHHUX 3JI0YMHHUMHU YTPYIOBaHHIMH TapamiiitTapHoro tuimy. B.A. Xypasenb
3a3Havyae, M0 OOCTaBMHH, SIKi HiAJSAraroTh 3’SICYBaHHIO, HANOBHIOIOYHCH 3MICTOM KOHKPETHOI KpUMiHaJIbHO-
NpaBOBOi HOPMH, TPaHCHOPMYIOThH iX y CTPYKTYpY, SKa W YTBOPIOE CHUCTEMY IPAaBOBHX IiJiel 1 cTpaTeridyHuX
3apaaHb posciiayBanus [S5, C.202], 3 yuM MOXHA I[IJIKOM MOTOAMTUCS, TOMY, 3BOKAIOUM Ha MPEAMET HAIIOro
JOCHIJDKEHHS, CIiJI 3a3HaYWTH, IO OOCTaBWHW, SIKI TIUIATAIOTh BCTAHOBJICHHIO Ha TIOYaTKOBOMY eTari
po3ciigyBaHHS 3I0YMHHOI AiSTIBHOCTI yrpyHoOBaHb MapaMiTITAPHOTO THITY, BUCTYHAlOTh OJHIEI0 3 OCHOBHHK
CKJIaJIOBUX METOJIMKH PO3CIIiTyBaHHS 03HAYCHOTO KOJIA TIPOTUIIPABHUX JIisSTHb.

3a3BHyaii 3a 3HAYYIIICTIO OOCTABMHH, IO INUISITAlOTh BCTAHOBICHHIO, JM(EPEHIIOIOTh HA OCHOBHI 1
(akynpTaTrBHi. Jlo OCTaHHIX, 30KpeMa, BITHOCITH Taki 0OCTaBUHM BUMHEHHS 3JI0YMHY: JOKA30Bi (hakTH; 00CTABHUHH, 1110
MAalOTh 3HAUEHHs Ul BU3HAYECHHS TAKTUKM PO3CIIAyBaHHS 1 pO3IIYKY; JIOKa30Ba [isUIBHICTH OPraHiB JOCYIOBOTO
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po3ciigyBaHHs 1 Ai3HAHHS, TPEACTABHUKIB HACENICHHA, sSIKi HaJalOThb JOIIOMOTY B PO3CIiTyBaHHI; OOCTaBHHH, ILO
JO3BOJLIIOT BUSIBUTH 1 OLIHWTU JoKa3u. Came 3a JIONOMOIOH IMX OOCTaBHH BCTaHOBJIOIOTHCS IIOJIOXKEHHS, IO
BKa3yroThes y cTarti 91 KpuMiHamsHOTo mporiecyaabHOro Koaekey Ykpainu [4].

Tak, Ha Hamly IyMKYy, BCTAHOBJEHHS BCiX OOCTaBMH Yy TIpPOLECi pPO3CHiTyBaHHS KpPUMiHAJIBHOTO
MPaBOMOPYIICHHS BUPILIYE Taki 3a1adi:

no-nepuie, KOHKPETH3YE KOJO OOCTaBWH, SKi INJISATAIOTh JIOKa3yBaHHIO I dYac pO3CIiTyBaHHS
KPUMiHAJIBHOTO TIPABOMIOPYIICHHS;

no-opyee, 3a0e3rnedye HaJe)KHE IUIAaHYBaHHS PO3CITiTyBaHHS 3arajioM, a TakKOX IUIaHyBaHHS TEPEBipKU
BHUCYHYTHX CIITYUX BEPCii, a TaKOXK BHPIIICHHS BiJMOBIIHOI CHCTEMH 3aBJIaHb JJISI THUIIOBUX CIIAYNX CHTYaIlii
[IOYaTKOBOTO Ta MOJAJIBIIOTO €TAIliB PO3CIIiAyBaHHS;

no-mpeme, 3abe3nedye NPUHHATTA CHIAYMM BHBAXCHHUX Ta CBOEYACHUX TAKTHYHHUX PIllleHb, a TaKOX
3aCTOCYBaHHSI HAJICKHUX TaKTHYHUX NPUHAOMIB IMiJ] 9ac MPOBEACHHS THX UM IHIIAX CIHigduX (pO3IIYKOBHX) Ta
HETJIACHUX CIITIUX (PO3NIYKOBHX) Tiii;

no-yemeepme, KOHKPETU3YyE CUCTEMYy cHI Ta 3aco0iB, fIKi MalOTh OyTH 3alyd4eHHi 1O PO3CIiAyBaHHS
KPUMiHAIBHOTO PaBOMIOPYLICHHSI.

AHami3youn CUCTeMy OOCTaBHH, fKi MiIJISATAalOTh BCTAHOBIEHHIO I Yac pPO3CIiAyBaHHS 3JOYUHHOI
TSUTPHOCTI 3JI0YMHHHAX YTPYIOBaHb MapaMiuTiTAPHOTO THITY, Ha HAaIIy AYMKY, OCTaHHI MOXYTh OyTH BiJOKpEMJIEHI
Ha TPH CaMOCTilH1 OJIOKU:

no-nepuie, OOCTaBUHW, WIO TMiIISATAlOTh BCTAHOBJICHHIO I Yac pO3CIIMyBaHHS YCIX KPHMIHAIBHHAX
TnipaBoropyteHs. HeoOXiTHO 3ayBayKUTH, 10 TaKa CHCTeMa OOCTABHH 3HAYHIM YHMHOM KOPEIFOETHCS i3 00CTaBHHAMM, SIKi
HiJISITa0Th JJ0KA3yBaHHIO M1 4ac PO3CIliyBaHHs OyIb-IKOr0 KPUMiHAIEHOTO TIPABONIOPYILEHHS,

no-opyze, cuctemMa OOCTaBHH, SKI IJJISATalOTh BCTAHOBJICHHIO y KOHTEKCTI 3’ACYBaHHS OCHOBHHX
XapaKTePUCTHUK Ta OCOOJIMBOCTEN 3JIOYMHHOTO YTPYIMOBAHHS MapamiliTapHoro Tuiry. HeoOximHo 3ayBakuTH, IO
SK Y TEOPETUYHiH, TaK 1 B IPAaKTUYHIH TUIOLIMHI BUHUKAE 3HAYHA KUTBKICTh MPOOIEMHUX MUTaHB, SIKi CTOCYIOTHCS
BCTAHOBJICHHSI OCHOBHUX XapaKTEpUCTUK TaKWX YIPYNOBaHb Ta BiJHECEHHA IX N0 TMEBHOI KiacHQikamiiHOi
MiATPYITH, IO 3YMOBIEHO MIMPOKUM CIIEKTPOM HAYKOBUX ITiXOMIB IOJI0 BH3HAYEHHS O3HAK O030POEHUX TPYIL.
Taxk, okpeMi aHATITHKH OyIyIOTh CBOIO THITOJIOTi3aIliF0 030POEHUX TPYH Ha OCHOBI JIEB’ITH KPUTEPIiB: MOTHBAIIIA,
MeTa, CHJia, PO3MOBCIOKEHICTh, POJIb HACHJIUIS, BiIHOLICHHS A0 JAEpKaBH Ta (DYHKIIiIO, Ky BOHH BHKOHYIOTH Y
cycminbCcTBl. Takok MOXKHA PO3TISIIATH O30pPO€HHI TPYIH, BUKOPHCTOBYIOYH CBOEPITHY MIKANTY, SIKa BPaXOBYE
BiTHOIIIEHHS BiAMIOBIAHOT TPYIIK A0 yPAIY, PIBeHb ii opraHizalii Ta 34aTHICTh 10 HACUIUIA Y IIMPOKHUX MacIITadax.
BukopucTtanHs Takoi IIKaIM YiTKO TMOKa3ye NpoOieMu, sIKi BHHUKAIOTH MiJl 4ac crpod HaJaHHS BU3HAYCHHS
(hopMyITIOBaHHSM, SIKi 4acTO BHKOPHCTOBYIOTHCS («OTIONYCHHS», «3aKOJOTHHKHY», «IOJIbOBI KOMaHIUPW»), a
TaKOX BUSBIISIE CKIIAJHOII 13 paH)KyBaHHSAM Pi3HUX BHIIIB TPy (HAIPUKIIAJI, 32 piBHEM HACWIUISA Ta OpraHizarii) i
Ty 00CTaBHHY, IO KOHKPETHI 030pPO€HI IPYMH MOXYTh MEPEMIlyBaTHCS 1O MIKaJli MPOTATOM 4acy (HaIlpukia,
CTalOTh OUIBII CXMIBHUMH JIO HACHIUISA, 3MIHIOIOYH PiBEHb OPraHi30BaHOCTI Ta MEPEXO/SU BiJl MITPUMKH YPsITy
JIO TIPOTUCTOSIHHS 3 HUM) [2];

no-mpeme, cUCTeMa OOCTaBHMH, SKa IIJUIATa€ BCTAHOBJICHHIO y 3B’S3Ky 3 BYHMHEHHSIM 3JIOYMHHUM
YIPYHOBaHHAM MapaMuUTITAPHOTO THUIY KOHKPETHOTO KPUMIHAJIBHOTO TMPAaBOMOPYIIEHHA. JIIs 310YMHHHX
YIPYIIOBaHbh TMapaMiTiTapHOro THIly ©0a30BUMH (opMaMy 3II0YMHHOI JisITIBHOCTI € BYMHEHHS 3JI0YHHIB
HACWJILHHUIIBKOI Ta KOPHUCIMBO-HACHIBHUIIBKOI CIIPSIMOBAHOCTI. Y 3B’SI3KYy 3 IIMM, 10 OOCTaBUH, SIKi IiJISTarOTh
BCTaHOBJICHHIO I0JI0 BUMHEHHSI KOHKPETHOTO KPUMIHAIBHOTO MPAaBOMOPYIIEHHS, MOYKHA BiIHECTH: a) MOTUB Ta
METY BUMHEHHS 3JI0YMHY; 0) crociO BUMHEHHS 3I04MHY; B) POJIb KOKHOTO 3 YYaCHUKIB 3JI0YMHHOTO YTPYHOBAHHS
y BYHHEHHI KPHMIHAJIBHOI'O MPABOMOPYIIEHHS; T') PO3Mip IIKOIH, 3aBAaHOI 3JOYHHOM; [) CTYMiHb TSKKOCTI
TUIECHUX YIIKO/DKEHb Ta (POPMHU 3aCTOCYBAHHS HACHIBCTBA TOWMIO. MU HE 3yNUHAEMOCH AETaTbHO HA aHaIi3i
00CTaBHH, K1 MiJISATAI0Th BCTAHOBJIEHHIO ITi]] YaC PO3CIIilyBaHHS KOHKPETHOT'O KPUMIHABHOTO MPaBONOPYIICHHS
TAaKOro BUAY, OCKUIBKM BKa3zaHa NMpoOJieMaTHKa IETaJbHO JIOCTIKEHA Ta pPo3pobiieHa y Mexax c(hOpMOBaHHX
KPUMiHAIICTUYHUX METOJUK PO3CIIiIyBaHHS 3JIOUMHIB Li€1 KATEropii.

[Ipomomkyroun, 3BEpHIMO JIETalbHY yBary Ha OOCTaBWUHHM, SIKi IiJUIATAIOTh BCTAHOBJIGHHIO y 3B’S3KY i3
(YHKIIOHYBaHHSM IMapaMiTiTADHUX OpraHizamiii sk okpemMux (opM 3JIOYMHHHUX YrpyrnoBaHb. [IpuHATIIHO
HaroJIOCUTH, 110 BCTAHOBJECHHS TaKMX OOCTABMH BHKOHYE IyaliCTH4HY (yHKIiIO: a) 3a0e3medye 10Ka3yBaHHS
OKpeMHX 00CTaBUH KPUMIHAIBHOTO MTPABOIOPYIIEHHS; 0) CIPHUsIE€ NPUHHATTIO €PEKTUBHIX TAKTUYHUX PIlICHb i1
Yac po3CIIilyBaHHs, a TAKOK €(PEeKTUBHE Ta CUCTEMHE IIIaHyBaHHS 3/1IHCHEHHS JIOCYIOBOTO PO3CIIiTyBaHHSI.

Tak, Hacammepen HEOOXiNHO BiJ3HAYWTH, MO0 OHIEID 13 OOCTaBWH, sKa MiAJsATae OOOB’SI3KOBOMY
BCTAHOBIICHHIO, € MOMUGU MA NIOCMABU POPMYBANHA 3NIOYUHHO20 YePYNOGAHHS napamirimapruoeo muny. Bueni
BiJ[3HAYAIOTh, IO MEXaHI3M CTBOPEHHS TAKHX YIPYMOBaHb Yy BCIX 30HAaX BiiCHKOBHX KOH(IIKTIB OJHAKOBHUH.
CrioyaTKy CTBOPIOIOTHCS pO3Pi3HEHHI YrpyHOBaHHS OOHOBHKIB YHCEIBHICTIO B/l AECATH 10 KUTBKOX JECSTKIB OCi0
3 PI3HOMAaHITHOIO CTPUIENBKOI0 30po€r0. 3 MOAaNbLIMM PO3BUTKOM KOHQIIKTY W Yy 3B’S3Ky 13 HEBXKHUTTIM
e(eKTHUBHUX 3aXO/IiB I0JI0 PO330POEHHS IIUX YIPYyNOBaHb, IXHS YHCEIBHICTh 3HAYHO 30UTBINY€ETHCS, BiIOYyBa€THCS
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LEHTpaJIi3allisl YIpaBIiHHS, 3’ SBISIOTHCS pailoHN 0a3yBaHHS, CTBOPIOIOTHCS 3amacu 030pO€HHS Ta OOEMpHIaciB,
3’ SIBISIETBCS BayKKa 30pos Ta 60iioBa TexHika [3].

IIpakTrKa HOCYIOBOTO PO3CIiTyBaHHS CBITYHTH, IO BCTAHOBJICHHS ITi€l OOCTAaBUHU BHUPINIYE AEKiIbKa
BOXIMBHUX 3a]ad, 30KpeMa: a) KOHKpPEeTHU3ye BUOIp TaKTUUYHUX MPHHOMIB, CIPSIMOBAaHMX Ha BCTAHOBIICHHS
NICUXOJIOTIYHOTO KOHTAaKTy 3 4YJIEHaMH YIPYNOBaHHs;, O) KOHKPETHU3y€ TAaKTH4HI OCOOJIMBOCTI BCTaHOBIICHHS
OTIEpaTHBHOTO KOHTAaKTy HETJIACHUM IMIPAIiBHUKOM Y MeXaxX TpyNH; B) 3a0e3medye IMOMEpenHI0 OIMIHKY PiBHA
MOYJIMBOI MPOTUAII JOCYJOBOMY PO3CIiLyBaHHIO, OCKIIBKH, SIK CBIIUYNTH MPAKTHKA, YTPYIMOBaHHS, CTBOPEHHI Ha
17ICOJIOTIYHIH OCHOBI KOPHCTYIOTBCS 3HAYHOIO MiATPUMKOIO 3 OOKYy TONITHYHUX NapTii Ta TPOMAACHKHX
oprasizariiii, siki yepe3 3aco0u MacoBoi iH(popMaIlii MOKyTh 3IMCHIOBATH THCK HA MPAI[iBHUKIB IPABOOXOPOHHUX
OprafiB MiJ dYac pO3CHigyBaHHS; T)3abe3medye BUOIp yYacHWKa 3II0YMHHOTO VYTPYIIOBAHHS, SKHA MOXKe
3MIHCHIOBATH CIPUSHHS JOCYJOBOMY PO3CIIAYBaHHIO YW TOTOAWTHCH Ha YKIAJEHHS Yrogd MpO BH3HAHHSI
BHUHYBATOCTI; 1) GOpMye y CIITIOTO Ta MPaIiBHUKIB ONEPATUBHUX MiAPO3ALITIB BUCOKAN PiBEHh 0013HAHOCTI 11010
17Ie0JIOTI9HOT CKIIaI0BOi TiSUTBHOCTI (POPMYBaHHS, IIO 3YMOBIIO€ BHOIp TaKTUYHMX NPUHAOMIB SK MJ dYac
BUKOPHUCTaHHsI HETJIACHUX METO/IB OTpUMaHHs iHdopMarii, Tak i i yac MpoBeIEeHHS CINiTUUX (PO3UIYKOBUX) Aiif;
) 3a0e3reyye MPOTHO3yBaHHS MOJCTI MOBENIHKM 3aTPUMaHHX YYAaCHHUKIB 3JI0YMHHOTO YIPYNOBaHHS i 4ac
JIOCYIOBOTO PO3CIiyBaHHS, OCKUIBKH, SIK CBITYUTH OIPAIIOBAHHS MaTepialiB MPaKTUKH, YIACHUKH 3JTOYHMHHUX
YTPYIIOBaHb IMapaMiliTapHOTO THITY, SKi cOpMOBaHI Ha OCHOBI i€OJOTIYHOI CKJIAJOBOI, OUTBII CXWIBHI IO
JOTPUMaHHS OJHI€l JIiHIT MOBEMIHKM MiJ] Yac JOCYAOBOTO PO3CIiAyBaHHS Ta MPUKPHUTTS 3JIOYMHHOI JisUTBHOCTI
IHIIINX YYaCHUKIB 3IIOYMHHOTO YTPYITOBAHHS.

He meHII BayxJIMBUM 17151 BCTAHOBJICHHS € YUCENbHICHb A MOOENs CHPYKIYPHOL N00Y008U MAK020 YePYNOBAHHS.
BcranoBneHHs 11i€] 0OCTaBMHM Ma€ BaromMe TAKTUYHE 3HAYCHHS I a) OLIHKK MOMJIMBOCTI Ta BHOOPY TaKTHKU
areHTypHOTo 3a0e3MedeHHs] PO3CHiTyBaHHs, 30KpeMa BHKOHAHHS CIICLIATBbHOTO 3aBIAHHS 13 PO3KPHUTTS 3JIOYMHHOL
TUSITBHOCTI TAKOTO YTPYNOBAaHHS; 0) BU3HAUCHHS TEpeJliKy YYaCHHKIB OpraHi30BaHOTO 3I0YMHHOTO YIPYTIOBAaHHS, SIKI 3
TAKTHYHOTO OOKYy, MiJIATAI0Th TEPIIOYEPrOBOMY MPHUTATHEHHIO 10 KPHMIHAJIBHOI BIATIOBIJAIBHOCTI 3 METOHO
PO3’€HaHHS YTPYHOBaHHS Ta CTBOPEHHS BIATIOBIIHOI CHCTEMH BHYTPILITHIX KOH(ITIKTIB.

Heo06xigHOo 3ayBasknTH, 0 OCOOJIMBY yBary BCTAHOBJICHHIO i€l 00CTaBUHU HEOOXITHO MPHUIUISATHA y MEKaxX
PO3CIiAyBaHHS 3JIOYMHHOI JiSUTBHOCTI yrpyNOBaHb NapaMiTITApDHOTO THITY, TOOYJOBAaHHX 32 MEPEKEBUM
NPUHIMIIOM, OCKUIBKHM iX 3JI0YMHHA AisJIbHICTH Ma€ MIKPETIOHAIBHUHM XapakTep i MoTpedye 3amydeHHs 3HAYHOI
KUTBKOCTI JJOJATKOBHX CHJI Ta 3aCO0IB JUIsl BCTAHOBJIEHHS yCiX YYaCHUKIB YTPYIIOBaHHS Ta MPHUTSATHEHHS iX J0
KPUMIHAIIBHOI BiIMTOBIiaTBHOCTI.

CylHO TakoX 3BEPHYTH OCOOJIMBY yBary Ha HEOOXITHOCTI 6CIMAHOGNECHHS MUNY ma MOOeii YAPAGLiHHS Y
Medcax 3104YUHHO20 Y2PYNOGAHHA NAPAMITIMAPHO20 MUNY.

Y KOHTEKCTI ULBOro, KJIIOYOBUM 3aBJAHHSAM € BCTaHOBJICHHS Jiijiepa 3J0YMHHOTO YIrpYHNOBaHHS
MapaMuTiTapHOTO TUIY. AHaJi3yl04M OCOOJIMBOCTI MPOTHUAIl 3JI04MHAM MpOTHU BiacHOCTI y 30HI ATO, BYeHi
BiJI3HAYAIOTh, IIO KaTErOpisiM 0cCi0 «IiJiepu/opraHizaTopu» 3JII0YMHHOI NisUIbHOCTI B paiioHi mpoeneHHs ATO
31e0LIBIIOro MpUTaMaHHI TaKi PUCH:

- ocobu y Biti Bix 35 10 45 pokiB i crapii;

- MalOTh 3HAYHHMH 3JIOYMHHHUN JOCBiJ 1 aBTOPUTET cepeil 3JIOYMHHOTO EJIEMEHTY, BiAMOBIJIHWI piBEHb
kBatTi(hikaii Ta 37T0YMHHY cIieliani3alliro (Kpagaixku, Tpadexi, po30oi Tormo);

- 3MIHCHIOOTH POJIb OPTraHi3aTOpiB 1 KOHCYIIBTAHTIB OPraHi30BaHWX 3JIOYMHHUX TPYIL, HAAK0UX iH(OpMAIIi0 TIpo
MO>KIIMBI MiCIIsl BAMHEHHS 3JI0UKHIB, HABYAIOYHM YUaCHHKIB 3NI0UMHY Oe3rocepe/iHiM MpriioMaM Ta MEeToiaM HOro BUMHEHHST;

- MaTepiajbHO 3a0e3IeUeHi;

- MarOTh 3B 53K i3 MiCIIEBUMH OpraHaMH BUKOHABYOI BIIaJIH;

- OTPUMYIOTH OUTBIIy YaCTHHY JOXOJIB BiJl 3JI0YMHHOI MisUTBHOCTI Ta BUPINIYIOTh MUTAHHS IIOJ0
HE3aKOHHOI BWHAropoJX ocobaM, 30KpemMa W KOpPYMIIOBaHMM NpalliBHUKaM I[PaBOOXOPOHHHUX OpraHiB Ta
BUKOHABYOI BJIaJN 3 METOIO IPUKPUTTS 3TOUMHHOI AisTbHOCTI [1].

HeoOxigHo 3ayBa>KuTH, IO HE MEHII BaXJIMBE 3HAUYEHHS Mae€ TaKOX BCTAHOBJIECHHS ¢opmu 6a3060i
3MOYUHHOT OIIIbHOCHI Y2PYNOBAHHS, A MAKOMC KPUMIHAIbHOI cheyianizayii Y4acHUuKié 3104UHHO20 VePYNOBAHHS
napaminimaproeo muny. 3 TPaKTHYHHUX [O3UIIHA BCTaHOBJCHHS (opMHu 0a30BOi 3JIOYMHHOI iSUTBHOCTI
YIPYHOBaHHA Ul ONEPATUBHUX Ta CIITYMX MPALiBHUKIB Ma€ BaroMe 3HAYCHHS AJISl BUPIIICHHS TaKUX 3aBJIAHb:
no-nepuie, BU3HAYCHHS TUTIOBOI MOJIEINI MiSTIBHOCTI YIPYNOBAaHHS IIiJ] Yac BUYMHEHHS TUX YH 1HIIUX KaTeropii
3JI0YMHIB, OCKUTbKH BUKOPHCTaHHS BIMHCHKOBHUX MOJIENEH opraHizaiii THII3y€e Y MOJAIBIIOMY MO 3II0YHHHOT
IISUTBHOCTI; n0-Opyze, Opi€HTYye MPALiBHUKIB ONEPAaTUBHHUX MigPO3AUIIB Ta CHiJYMX LIOAO Koja ocid, 1o
Oes3mocepelHbO HE € yYaCHUKaMH 3JIOUMHHOTO YTPYIOBaHHS, ajne MPUYETHI 0 BYMHEHHS HHUM KOHKPETHHUX
3JI0YMHIB; nO-mpeme, 3a0e31euy€e MOKIUBICTh MPOTHO3YBAaHHS 3JI0YMHHOI JISITBHOCTI 0Ci0, SIKUX HE MPHTATHYTO
[0 KpUMIHAJbHOI BiANOBINAIBHOCTI B MEXaxX PO3CIiAyBaHHS KOHKPETHOTO KPHMiHAJIBHOTO MPOBAKEHHS abo
3aCyIDKEHO 10 KPUMIHAJIBHOTO IOKapaHHs, albTEPHATHBHOIO IO30ABIEHHIO BOJIi; no-uemeepme, 3a0e3Meuye
MOYJIMBICTh aHAJII3Y €TaliB PO3BUTKY 3JI0YMHHOTO YIPYIIOBaHHS MapaMiliTApPHOTO THITY.
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OmnpairoBaHHsl MPaKTUKKA POOOTH MPaBOOXOPOHHMUX OPraHiB CBiAUWTH, LIO KPUMiHANbHI MPOBAKEHHS
II0J10 37I0YMHHUX YIPYHNOBaHb TAKOTO TUITY JIOBOJIi YaCTO PO3NOYMHAIOTHCA 3a (haKTaMH OJMHUYHUX 3JIOYHMHIB. SIK
MPaBUJIO, TTOYATOK KPUMIHAJEHOTO TIEPECITiyBaHHSI Y TaKHK CIIOCIO BiIKPUBA€E MOKIMBOCTI IS OTICPATHBHOI Ta
CIig4oi TepeBipKM NPUYETHOCTI WIEHIB OPraHi3oBaHOTO 3J0YMHHOTO YIPYIOBAaHHS [0 BUMHEHHS 1HIINX
HEPO3KPUTHX 3104KHIB. CamMe TOMy BCTAaHOBJICHHSI MiJ] Yac JOCYAOBOTO pO3CiLyBaHHs (popMH 0a30BOi 3MOYMHHOT
ISUTBHOCT] YTPYTIOBaHHS Ma€ BaroMe 3Ha4eHHS.

Crizx TakoX 3a3HAYMTH, IO 0COONMBICTIO (DYHKIIOHYBaHHS 3I0YMHHUX YTPYNOBaHb NapaMiJliTApHOTO THITY
€ HasABHICTh pO3ralykeHoi iH(PAaCTPYyKTypHu, ska 3abe3nedye 3MO0YMHHY [iSUTBHICTb. Y KOHTEKCTiI IIbOTO,
HEOOX1THO HAroJIOCHTH, IO 3 METO0 3a0e3MeueHHs] BCeOIYHOTO Ta TOBHOTO PO3CIIiyBaHHS TaKMX KPUMiHATBHUX
MIPABOTIOPYIIEHD eleMeHmU HPpacmpykmypu 310YUHHOI OisIbHOCMI YepYNoeaHb NApAMIIIMAPHOZO MUNy €
000B’I3KOBUMH 151 BCTAaHOBJIEHHS. CIIYIIHO Bi3HAYNTH, 1110 BCTAHOBJICHHS TaKUX €JIEMEHTIB 3a0e3meuye:

a) BHSBIICHHS OJWHWYHUX 3JIOYMHIB, SKi O€3MMOCepenHbO HE TIOB’S3aHHI 13 IiSUIBHICTIO 3J0YHHHOTO
YTPYIIOBaHHSA, 30KpeMa TIOB’S3aHMWX 13 HE3aKOHHHM O00IroM BOTHEMaJbHOI 30pOi, OCKUIBKH, SK CBIIYUTH
OTIpallOBaHHS MaTepialliB MPaKTHKH, HApa3i, MO)KHA BUOKPEMHUTH TPH OCHOBHI KaHalW HAaJXOMKEHHs 30poi Ta
OoempunaciB 3JI0YMHHAM YIPYMOBAHHSAM MApaMiliTapHOTO THITY: HO-nepuie, BUKpaieHHs 30poi i3 ckmagiB Ta
BilicbkoBUX dacTuH 3CY, 30Kkpema i ocobamu, SKi MPOXOIATh CIYXKOY Ta HE BXOAATH JO CTPYKTYPH 3IMOYHHHUX
YTPYIIOBaHb, nO-Opyee, HE3aKOHHE 3aBOJIOMIHHSA 30po€r0 Tiag Yac OOWOBMX omepamiii i3 MoJaiIbIIuM
NPUXOBYBaHHIM TAKOTO 030pOEHHS Ta BUKOPHUCTAaHHS HOTO Mij yac BUMHEHHS 3JI0YMHIB; 1nO-mpeme, HEe3aKOHHE
nmocTadaHHs 30poi i3 TepuTOpii iHMKX KpaiH A7 MiATPUMAaHHS aKTUBHOCTI 30pOHHOTO KOH(IIIKTY;

0) KOHKPETH3AIIIO MiCITh TIPOBEICHHS OKPEMUX CITITUHX PO3LIYKOBUX Ta HEMNTACHUX CITTIMX (PO3IITYKOBHX) JIiiA;

B) BU3HAYCHHS CY0 €KTIB, SIKi MOTCHIIIMHO 3MOXYTh 3IMCHIOBATH MPOTHIIIIO TOCYJAOBOMY PO3CIiAyBaHHIO
Ta CBOE€YaCHE PO3POOJICHHS CTpaTeriid HelTpatizaiii Takol MPOTUJIIT;

T) TPUTATHEHHS [0 KPUMIHANBHOI BIiAMOBIMAIBHOCTI OCHOBHOI KUTBKOCTI YYaCHHKIB OPraHi30BaHOTO
3JI0YMHHOTO YIPYIIOBaHHS Ta MiHIMi3allisi MOXKIIMBOCTI CAMOBIATBOPEHHSI 3I0YMHHOTO YIPYITOBaHHSI.

BonHouac, Ha Halry AyMKY, CIiJl 3BE€pHYTH yBary Ha Te, 1[I0 Ha TOYaTKOBOMY €Talli pO3CIiyBaHHS MOKHA
BUOKPEMHUTH CHCTEMY OOCTaBHMH, $Ki MiJJIAralOTh BCTAHOBJICHHIO, IIEPEBAXHO 3aco0aMu Ta METOJaMH
OIIEPAaTUBHO-PO3IIYKOBOI JisUIBHOCTI Ta BIUIMBAIOTh HA MPOBEINCHHS OKPEMHX CIICIiaIbHUX TAaKTUYHHUX OIepariil
miJ 4yac JOCYJOBOTO PO3CIiyBaHHS, 30KpeMa OpraHizalilo i TaKTHKY 3aTpUMaHHS YYaCHHUKIB OpPraHi30BaHOTO
3JI0YMHHOTO YIPyNOBaHHA. ¥ KOHTEKCTi OO0, HA HALTY TyMKY, 000B’I3KOBOMY BCTAHOBJICHHIO Ii[UIATAl0Th!

a) piBeHb 030pPOEHOCTI yYaCHHKIB OpPraHi30BaHOTO 3JIOYMHHOTO YTPYIIOBAaHHS Ta PIBeHb KOHIEHTpAIil
030po€HHs O6e3MmocepeTHhO Y Miclli 3aTPUMaHHS Y4aCHUKIB YIpyITOBaHHS;

0) piBeHb 00HOBOT MiATOTOBKH YYaCHHKIB YIpyIOBaHHS, 30KpeMa, HABHYKHU BEJICHHsI OOHOBUX il B yMOBax
BEJIMKOTO MiCTa;

B) 3a0e3ledeHHs] YrpylnoBaHHS TPAHCIOPTHUMH 3aco0aMHM Ta IX XapaKTepucTHKa. be3yMoBHO, 1o
HACTyNaJbHA JIISUTBHICTh ONEpPATUBHUX IMIAPO3ILTIE 3a0e3ledyye HaKOIMUYEHHS BIAMOBIAHOI iH(opMarlii B
omepaTHBHUX OONiKaX, SKi MOXYTh OyTH BHKOPHCTAaHHI JUIS BCTAaHOBIIEHHS Takux oOcTaBuH. BomgHouac
JUHAMIYHICTh PO3BUTKY 3J0YMHHHMX YIPYNOBaHb IApaMiliTapHOIO THUIy HOTpedye 3alydeHHS MOXJIMBOCTEH
HITATHHUX Ta IMO3AIITATHUX HETJIACHHUX MPAaIiBHUKIB JIJIs 3’ ICYBaHHSI TAKUX OOCTAaBHH.

BucHoBku. 3Bakaloud Ha BHKJIAJECHE, MOXHA IiJICYMyBaTH Ta BHOKPEMHTH CHUCTEMY OOCTaBHH, ILO
HiAJSATalOTh  BCTAHOBJICHHIO Ha MOYAaTKOBOMY €Talli PO3CIiAyBaHHS 3JIOYMHHOI [IiSUIBHOCTI yrpyrnoBaHb
napaMuliTapHOTO THIY, 30KpeMa: BCTAHOBJICHHS MOTHBIB Ta TiJICTaB (OPMYBaHHS 3JI0YMHHOTO YTPYHOBaHHS
napaMiJliTapHOTO THUITY; BCTAHOBJICHHS YUCENBHOCTI Ta MOJENi CTPYKTYpPHOI MOOYJOBM TaKoOTO YrpYIOBaHHS;
BCTAHOBJICHHSI THIy Ta MOJENI YNPAaBIiHHA y MEXax 3J0YMHHOTO YIPYNOBAaHHS MapaMiJiTapHOro THILY;
BCTaHOBIIEHHS (hopMu 0a30BOi 3JO0YMHHOI [ISUTBHOCTI YTPYNOBaHHS, a TaKOX KPUMIHAIBHOI creriaizarii
YYaCHHKIB 3JIOYMHHOTO YTIPYMOBAaHHS TapaMmuliTApHOTO THITYy; BCTAHOBJICHHS €JIEMEHTIB 1HQPACTPYKTypH
3JI0YMHHO] JiSUTbHOCTI YIpyNOBaHb MapaMiIiTaApHOTO TUIy. BogHouac Mo>kHA BHOKPEMHUTH CUCTEMY OOCTaBHH, sKi
HiAJSATaloTh BCTAHOBJICHHIO, MMEPEBAXKHO 3ac00aMM Ta METOJaMH ONEepaTHBHO-PO3LIYKOBOI [IiSUIBHOCTI Ta
BIUIMBAIOTh Ha TPOBEJICHHS OKPEMHUX CIIEHiaIbHUX TAaKTHYHHUX OTepaiiid Mij] 4ac JOCYJIOBOTO PO3CIiyBaHHS
(piBeHBb 030pPOEHOCTI YYaCHUKIB OPraHi30BaHOT'O 3JIOYMHHOTO YIPYMOBaHHS Ta PIBEHb KOHIEHTPAIii 030pOEHHS
OesmocepeHRO0 y Micli 3aTpUMaHHS YYacHHKIB YIPYIOBaHHS; pPiBEeHb OOHOBOI MIiATOTOBKH YYaCHHKIB
yrpyHoBaHHS, 30KpeMa, HABUYKK BEJCHHS OOWOBHX JIii B yMOBax BEJIIMKOro MicTa; 3a0e3le4eHHs] yrpyrnoBaHHS
TPAHCTIOPTHUMH 3aCO0aMH Ta 1X XapaKTEPUCTHKA).
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AHHOTAlIUSA: B CTaThe IPOAHAJIM3MPOBAHA U OMNpEACIeHa CHCTEeMa OOCTOSTEIbCTB, KOTOPHIE MOJJIEKAT
YCTAaHOBJIGHHWIO HAa HAYaJIbHOM  JTale  pacclleZloOBaHUs  TPECTYNHONW  JeATeNbHOCTH  I'PYHNIUPOBOK
NapaMUJIUTAPHOTO THIIA, B YAaCTHOCTH: YCTaHOBJICHHME MOTHBOB M OCHOBaHMH (DOPMHUPOBAHUS HPECTYHMHOM
TPYNIHUPOBKHU MapaMIINTAPHOTO THUIIA; YCTAHOBJIEHUE YUCIEHHOCTH U MOJIENTU CTPYKTYPHOTO TIOCTPOEHUS TaKOH
TPYNIHUPOBKH; YCTAHOBJIEHUS THIMA W MOJENW VIpPaBIeHUs B paMKax MPEeCTyNHOH TpyHIHPOBKU
NapaMWINTAPHOTO THIIA; YCTaHOBJIEHHE (hOpMBI 0a30BOM MPECTYNMHOW NESITENbHOCTH TPYIIHPOBKH, a TAKKE
YTOJIOBHOM CIIEUAIN3allii YYaCTHUKOB MPECTYNHOM TPyNIHPOBKH NapaMUIMTAPHOTO THIA; YCTaHOBJICHUE
AIIEMEHTOB MH(PACTPYKTYPHI IPECTYIMHON AESITEIBHOCTH TPYIIIUPOBOK NapaMHUIMTAPHOTO TUMA. B TO ke BpeMs
ObUIO BBIAETICHO CHCTEMY OOCTOSITENBCTB, MOAJIEKAIIUX YCTAHOBJICHUIO, HNPEHMYLIECTBEHHO CPEICTBAMH H
METOJIaMH OINEPATUBHO-PO3BICKHOM NEATENBHOCTH, KOTOPBIE BIUAIOT HAa NMPOBEACHHUE OTAEIBHBIX CHEIIMABHBIX
TAKTUYECKUX OIEpaluii BO BpeMs J0cyleOHOro paccieqoBaHus (ypOBEHb BOOPYKCHHOCTH YYAaCTHHUKOB
OpPraHW30BaHHOW MPECTYMHOW TPYIITUPOBKU M YPOBEHb KOHIIEHTPAIMH BOOPYKEHUSI HETIOCPEICTBEHHO B MeCTe
3aJiep)KaHusl yYaCTHUKOB I'PYIIIMPOBKH, YPOBEHb OOCBOI MOATOTOBKH YYaCTHUKOB IPYNIUPOBKHU, B YaCTHOCTH,
HaBBIKH BeICHUS OOEBBIX JCHCTBHUN B YCIOBHUIX OOJIBIIOTO TOpPoAa, o0ecieueHue IpyIMUPOBKH TPAHCIIOPTHBIMU
CPEICTBaMH U UX XapaKTEPHUCTHKA).

KaroueBbie ciaoBa: 00CTOSATENHCTBA, MMOMJICKAIINE YCTAHOBIECHHUIO; NPECTYIUICHHWE; KPUMHHAIHNCTHYECKAs
METOVKA; TPYIIUPOBKH MAPAMUIUTAPHOTO TUTIA; PACCIEAOBAHIE MPECTYTICHUH.
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Abstract. The article emphasizes that the identity of the offender is a key and informative element of the forensic
characterization of bribery provocation. The terminology used to denote the identity of the offender is anayzed.
Forensic aspects of the study of the identity of the offender have been clarified. An analysis of scientific
approaches to defining the concept and essence of the offender, as well as its role, in particular in the forensic
characterization of crimina offenses. It is established that the identity of the offender is usualy interpreted as a
system or a set of certain features. It is noted that the identity of the offender as an element of the forensic
characteristics of the provocation of bribery is represented by a set of features that determine its role in the
mechanism of committing these criminal offenses. It is emphasized that the personality of a criminal is not just a
set of social, psychological and physica properties, but a set of its features that are manifested in varying degrees
in the process of illegal activity. The general and special features of a person who commits a provocation of
bribery are singled out and characterized.

Keywords: bribery provocation, forensic methodology, forensic characteristics, system, motivation, mechanism of
crimina offense.

IlocranoBka mpodaemu. Ocoba 3MOYMHIA € HEBI €MHUM Ta iHOOPMATHBHUM €IIEMEHTOM
KPUMIHAIIICTUYHOT XapaKTEPUCTHKH, B TOMY YHCIIi MPOBOKAIIIT MAKYITy, OCKIIBKH 3aiiMae 4 He IEHTPAIbHE MicIle
B JIAHI[I031 POTUTIPABHOI AiSIILHOCTI. AJKe KpUMiHANbHE MPAaBOMOPYLICHHS HE BUMHIETHCS came 1o coOi, Horo
3aBXKAM CKOIOE€ XTO-HeOyab. [HIIMMM cllOBaMH, BOHA «... € PYIUIHHOIO CHJIOI0, «IiT9OM» Y 3JI0YHHHOMY
nocsranHi» [1, c. 179]. bineme Toro, meHTpaidbHE Miclle OCOOM 3JIOYMHISL B CHCTEMi KPHUMiHATICTHYHOI
XapaKTEePUCTUKN 3YMOBIIOETHCSI THM, IIO TpPEAMET 3JI0YMHHOTO MOCATaHHsS, CMocid 3704MHYy, HOro ciigosa
KapTUHA 3aBXKIU IIOB’S3aHI 3 OCOOMCTICHMMH O3HaKaMH OCOOHM 3JIOYMHIL Ta 3aKOHOMIPHOCTSMH HOTO
noBeniHku [2, c. 82]. Tomy BBakaemMo, MO0 KPUMIHAIICTUYHA XapaKTEPUCTUKA MPOBOKAIlii MiAKymy Oyze
HETIOBHOIO 0€3 BHOKPEMIICHHS 1 BHCBITJICHHS O3HaK OCOOM 3JIOYMHIIS, UMM i 3yMOBJIEHA aKTYalbHICTH 0OpaHOi
TEMATUKH JOCIIIIKEHHS.

AHanmi3 ocraHHiX gociaimkeHb i myOaikamiii. [loHSTTS, CyTHICTP 1 3HaYeHHS KPHUMiHAJIICTHYHOL
XapaKTePUCTUKH KPUMIHAIBHUX MPaBOMOPYILEHb y3araji Ta il CTPyKTYpHHX €JIEMEHTIB 30KpeMa HEOJHOPa30BO
JIOCNI/DKYBaJIM B CBOiX mpaisix Taki BueHi, sk: P.C. benkin, B.A. XKypapens, K.B. Kamora, B.O. Konoasoga,
B.I'. Jlykameruy, O.B. ITuenina, M.B. CanreBchkuii, A.B.CrapymikeBuu, H0.A. Yammuceka, B.IO. Illeniteko Ta
iamn. HamparroBaHHST BKa3aHMX YYeHHX 30araTwid KPUMIHANICTHYHI BYEHHS TPO METOAWMKHA PO3CIiyBaHHS,
KPUMIHAJIICTHYHY XapaKTEePUCTHKY Ta BHBYEHHS OCOOM 3JI0YMHIL. Pa3oM i3 THM 4YMMano MuTaHb NPO TOHATTS Ta
CTPYKTYPY OCOOM 3JIOYMHIS SIK €JICMEHTY KPUMIHATICTHYHOI XapaKTEPUCTUKU HE JIOCII/PKEHO B3arajii abo BHBYCHO
(hparmeHTapHo. binbie Toro, BiCyTHI OyIb-SKi HAMPAIIOBAHHS 3 KPUMIHAJIICTUYHOTO aHaJIi3y MPOBOKAITIH MiIKYITy Ta
(hopMyBaHHS XapaKTEPUCTUKK OCOOW 3JI0YMHII, sIKa BUMHSE BKazaHI KPHUMiHAIBHI TMPABOMOPYIIEHHSA. ToMy B Iiit
CTaTTi CTaBUMO Tiepel COOOI0 HACTYIHE HAYKOBE 3aBJIaHHSI — BH3HAYWTH CYTHICTb, CUCTEMY Ta 3HAa4€HHS OCOOH
3JIOYMHIL SIK €JIEMEHTY KpPUMIHATICTUYHOI XapaKTEPUCTHKU IIPOBOKAIl MiAKYIy, a TakoX BHOKPEMHUTH U
OXapaKTepU3yBaTH O3HAKH OCOOH 3JI0YMHIIS, KOTPUH CKOIOE ITPOBOKAIIIO TIAKYILY.

Buknan ocHoBHOro Matepiajgy gociimkeHHsi. TpaguiiiHO Hayka KpPHMIHQJIICTHKA BHBYAE 0COOY
3JIOYMHI 3 PI3HUX TO3UINH: SK €JeMEHT KPUMIHATICTUYHOI XapaKTepUCTUKU 3JI0YMHY; O0’€KT 1 CyO’€KT
TAaKTUYHOI B3a€MOJII i Yac po3CiiAyBaHHS 3JI0YMHIB; MOBENIHKY 3JOYMHI IiJ] Yac BYMHEHHS 3JI0YMHY, sIKa
MICTUTh OpraHi4HO B3a€MOIIOB’SI3aHI €JIEMEHTH BHYTPINIHBOI (TICHUXIYHOI) Ta 30BHIMHBOT ((Pi3HIHOT)
nisutbHOCTI [3, c. 249]. [Ipu 11boMy BUBUEHHSI 0coOU 3104HHI, Ha yMKY FO.A. YannnHCchKoT, 3 KpUMIHAIICTHYHOT
TOYKM 30py HAJa€ CIIACTBY PsAA IOJATKOBHX MOMKJIMBOCTEH. 30KpeMa, BIIOMOCTI Mpo Hel HaloTh 3MOry
BUOKPEMHTH Ti JaHi, 110 HEOOXiAHI s opraHizamii HailOinbml e(EeKTHBHOTO PO3LIYKY OCOOH, SKa BUMHMIIA
3]I0YHMH, & B TOJANBIIOMY — ii BUKPHTTS, 3a0€3ME€UyIOTh YCYHEHHS NMPUYUH Ta YMOB BUMHEHHS KPUMiHATBHHX
NPaBONOPYILIEHb Ta X PEUMAMBIB. A MiJl 4ac MPOBEICHHS CNIiUUX (PO3LIYKOBUX) Al — MOXIIMBICTD €()EKTUBHOTO
BCTAQHOBJICHHS IICHXOJIOTIYHOTO KOHTAKTy, 3aCTOCYBAaHHS BIANOBIIHUX TaKTHMYHUX mpuiiomis [4, c. 181].
BifnoBiHO HEMOKIIMBO HE TIOTOJUTHCS 3 THM, III0 «0C00a 3JIOUUHIIS SK CTPYKTYPHHM eJIeMEHT KPUMIHATICTHYHOT
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XapaKTepUCTUKU 3J0YMHIB ... Bifirpae BakjiuBe iH(popMamiiiHe, Opi€HTOBHE Ta MNPAKCEOJOTiYHE 3HAYCHHS B
IISUTBHOCTI 3 pO3CHIiIyBaHHSA KPUMIHAIBHUX [IPaBOIIOPYIIEHb) [3, . 146].

IIpoanasi3zyBaBIy HAyKOBI MiAXOAM 10 BU3HAYCHHS IMOHATTS Ta CYTHOCTI OCOOM 3JIOUMHIIS, a TAKOXK ii poiti,
30KpeMa B KpUMIHAJICTUYHIN XapaKTepUCTUI KPUMiHAIBHUX MPABOMOPYLICHb, MOXKHA IMOMITUTH, IO 0COOY
37I0YMHIL, 3a3BHYAi, TIyMadaTh SK CHCTEMY a00 CYKYNHICTh MEBHHX O3HaK. Tak, B SIKOCTI CHCTEMHU OCOO0Y
3mounHI po3risaaTs: M.B. CanteBcekuit, B.I'. Jlykamesud, B.M. I'mibko, fKi HarojomyroTs Ha TOMY, IO
BKa3aHa CHUCTEMa € COLialbHO-010JIOTIYHOIO M BKIIOYa€E B ceOe BIACTHBOCTI Ta O3HAKH, SIKi BiIOOPa)KalOThCS Y
MarepialbHOMY CEpPEIOBHUII Ta BHKOPUCTOBYIOTHCS JJIsi PO3KPHUTTS Ta PO3CIiAyBaHHS 3710uuHiB [6, c. 112];
ABTOPCHKUH KOJIEKTHB HAyKOBO-TIPAaKTHYHOI'O BuAaHHS «HacTinpHa KHHWra Ciaimdoro», sSIKMM BiZHOCUTH OO IIi€i
CHCTEMH JlaHi IeMOorpadivHOro Xapakrepy, Aesiki MOpajibHi BIACTUBOCTI Ta IICHXOJIOTiYHI 0co0auBOCTI [7, ¢. 194].

[IpoTte HaiOINMBII PO3MOBCIOMKEHUM € TPAaKTyBaHHS OCOOHM 3JIOYMHILS SIK CYKYIMHOCTI NMEBHUX O3HAaK 1
BiractuBocTeil. 3okpema, HO.B. AnmekcanmpoB, A.IL I'emp, I'.C. CemakoB miJl AOCHIMKYBaHOK KaTEropiero
MIPOMIOHYIOTh PO3YMITH «CYKYITHICTH COLIaIhbHO-TICHXOJOTIYHHUX BIACTHBOCTEH 0CcOOH, IIO 32 MIEBHUX CUTYaTHBHUX
o0cTaBuH (200 TO3a HUMH) MPHU3BOAATH A0 BUMHEHHS 3M04MHY» [8, c. 76, 77]. M.M. [leminoB Tpaktye ocoby
3MOYMHLS SIK «CTiHKY KPHUMIHAIICTHYHO 3HAYMMY CYKYIHICTb...» O3HAaK, SKi CTOCYIOTBCS «... HICHXO(i3HYHHUX
BJIACTUBOCTEH 1 SIKOCTEH, MOTHBAI[IIHUX YCTAHOBOK, EMOIIIHHOI 1 paIlioHaabpHOI cep JTH0ACHKOI CBIIOMOCTi...» [9,
c. 34]. IlpuyoMy BIaCTHBOCTI OCOOH 3IOYHHIISA 3HAXOATh CBOE BiTOOPaKEHHS Yy CINiJIaX 3JIOYHHY.

VY uinomy, BUXOISYM 3 BHIICHABEACHOTO, MOMITHO, IO 0OcO0a 3JIOYMHIS € KIIOYOBUM EIIEMEHTOM
KPUMIHAICTUYHOI XapaKTePUCTUKA MPOBOKAIIT MIAKYITy Ta MpeAcTaBlieHa CyKYITHICTIO O3HAaK, SKi BU3HAYAIOTH ii
pONb y MeXaHi3Mi BUYMHEHHS BKa3aHUX KPHUMIHAIBHUAX MPaBONOPYIIeHb. [[poTe BakKIMBO YCBITOMITIOBATH, IO
0c00a 3JI0YMHI — 1€ HE MMPOCTO CYKYIHICTh COLIaIbHUX, IICUXOJIOTTYHUX 1 (PI3MYHUX BJIACTHBOCTEH, & CYKYITHICTb
TUX 11 puc, sIKi B pI3HOMY CTyIIEHI MPOSBISIOTHCS Y MPOIIECi MPOTHIPABHOI AISUTBHOCTI. A caMe — 3HaXOJAATh CBOE
BiOOpaKeHHS Yy HAaBKOIWIIHBOMY CEPEJOBHIN Ta y CBIOMOCTI JIOJIeH y BUTISAAI PI3HOMAaHITHUX CIIiJiB-
HACJIIJIKIB, OCKIJIBKH 3a IXHBOT JIOTIOMOTH MOYKHA BCTAHOBUTH OCOOJIMBOCTI 0COOM 37104YMHIIS (CTaTh, BiK, YMIHHS Ta
HAaBUYKH, 3TOYMHHHIN TOCBIJ, MPpoQeciiiHi IKOCTI TOIO), MpOaHai3yBaTu MexaHi3m 310uuHy [10, c. 279].

Y KOHTEKCTI 3a3HAYCHOr0 aKTYJIbHUM € IMUTAHHS NP0 CTPYKTYpy OCOOH 3J0YMHLS. 3 I[bOrO MPHUBOLY B
HAyKOBiH JiTepaTypi MOXXHa 3yCTpiTH HaWpi3HOMaHITHImN mo3urii. Sk mpuxman, M.O. CeniBaHOB MPOIOHYE
XapakTepu3yBaTH 0COOY 3JOUMHIA Yepe3 MPU3MY BIACHHX O3HAK 1 1i BIIHOCHH. Y MepIIOMYy BUIAJIKy MOBa Hje
PO TaTh, BiK, IHTENEKTyaIbHUH Ta (HI3MYHUI PO3BUTOK, MOPATHLHO-TICUXOJIIOTIYHII 00pa3, BOJOIIHHSI NEBHUMH
npodecitHUMI HaBUYKaMU, 3JI0YWHHUM JIOCBIZIOM 1 T. II., @ B IPYTOMY — CIIOCI0 JKUTTSI, IPOSIB B OCHOBHUX cepax
JUSIBHOCTI, CIIBBITHOIICHHS MICIS MPOXKUBAaHHS, POOOTH 3JIOUMHIIA 3 MICIIEM BYMHEHHS 3JI0YMHY, MMUIBIOBOTO
crany ocobu Toro [11, c. 132].

VY Toit ke yac P.C. benkin xapakTtepusye ocoOy 37I0YMHIS IUISIXOM BHOKPEMIIEHHS TPbOX IPYyN O3HAK:
1) comatnuni Ta nCHXO(]i3MYHI BIACTHBOCTI 0OCOOM, JaHi MpO SIKi BHKOPHCTOBYIOTHCS [UISi PO3IIYKY i
ineHTudikarii 3y104nHI; 2) ICUXO(i3UYHI BIACTUBOCTI, IO BiJOOPaKAIOTHCA B CIOCOOI BUMHEHHS 3JIOUUHY;
3) METOJIMKM BHBYCHHSI OCOOM 3JIOYHHIPI 3 MPAKTUYHOK METOK KPHMIHAIBHOIO CYAOBOTO MPOBaKEHHS [12,
c. 34, 35]. Ha mam mormisa, oCcTaHHA Tpyla O3HAK, HaBEJSHHX, HAyKOBIIEM HE CTUIBKH CTOCYETHCS 0COOH
3JIOUMHI, CKIJIBKUA O0COOH, siKa i1 JIOCIII/KYE 3 METOIO 3’ICyBaHHsI Ta JOKa3yBaHHS BCiX 00CTaBUH KPUMIiHAIBHOTO
MpOBajKeHHs. binbllie TOro, BpaxOBYIOYH Te, IO MEPeNiK O3HaK OCOOM 3JOYMHIIS 3aJeKUTh B crenuiku
MeXaHi3My BUYMHEHHS IIPOTUIIPABHOTO JiSHHS B LIJIOMY Ta OPMY€ETHCS B KOKHOMY BUIAKY 3TiHO 3 IPUHIIMIIOM
1HAMBITyanbHOTO (OCOOHMCTICHOTO) MiIX0/Y, BBAXKAEMO HEBHUIIPABIAHNM BUOKPEMIICHHS TPYIT BIACTHBOCTEH 0COOH
3JIOYMHIIS 3aJIEKHO BiJI 3MICTY 3aBJIaHb, SIKI BUPIIIYIOThCS 3aBISKU 0013HAHOCTI MPO HUX. AJKe, K HaroJiourye
O.B. [uenina, mig vac ¢opMyBaHHS KPUMIHANICTUYHOI XapaKTEPUCTHKH, B TOMY YHCII MPOBOKALIi MiIKyITy,
HEOOXiTHO iHIUBiAyaTi3yBaTH THIIOJOTIF0 OCOOM 3JIOYMHIIS CTOCOBHO KOHKPETHOTO BUAY (TPYITH) KpUMiHAIBHUX
npaBonopyiieHs |5, c. 148].

VY HaykoBil niTepaTypi O3HaKM OCOOM 3JIOYMHLS HaWdacTille 3a3HAYaloTbCs HUIIXOM HaBEIEHHS iX
nepeniky, a OT MOro 3MiCTOBHE HAaNOBHEHHS AeUI0 pi3HUTHCs. 3okpema, M.I'. Kopiuk Buainse Taki pucu ocoou
3JIOUMHIL K JeMorpadivHi JaHi; AaHi, M0 XapaKTePU3yIOTh CYCIIbHE Miclle OOBMHYBA4€HOI'O; BiIOMOCTI IIPO
YMOBH KWTTS OOBHHYBAaYE€HOTO; BIIOMOCTI MPO CTaH 3J0POB’S OOBHHYBAYEHOTO; XapakTep i TeMmepameHT [13,
c. 16]; @.B. I'masupin — couianbHO-geMorpadiuHi BIacTUBOCTI, NMCHXOJOTiYHI SKOCTi, O0i0JIOTiUHI OCOOIMBOCTI
ocobu [14, c.6]; A.®.O6makoB— BigoMocTi Tpo 0coOy Ta maHi Tpo AoKasuW ii moBeminkm [15, c. 42];
B.IO. leniteko, FO.A. YannmuHachbka — AaHi jeMorpadiqHOro Xapakrepy (comianbHo-aeMorpadivyfi), MOpabHi
SAKOCTI Ta TICHXOJIOTiYHI ocobnmBocTi [16, c.258; 4, c.182]; A.B. ®ypman — comianbHi, ICHXOJIOTIYHI,
Oiomoriuni [17, c. 368]; JL.I. Kepuk — nemorpadiuni, nmpodecilino-0cBiTHI, chepy 3aiHATOCTI, 3B’ I3KH 3 HKEPTBOIO,
CXHWJIBHICTb /10 BUMHECHHS 3JI0YUHIB, Qi3u4HUH 1 Icuxojioriynuii ctanu [18, ¢. 167]; Toio.

Ha namy gymMKy, BAOKpEMIIIOIOUH O3HAKA 0COOU 3I0UMHIIS, SIKa BUYMHSE MMPOBOKALIIO MiAKYIY, HacaMIepel,
noTpiOHO BPaxoBYBaTH, LIO 3TiAHO 3 BHUMOTOI0 3aKOHY MPO KPHUMiHAJIBHY BiANOBiAaJbHICTH BOHA MAa€ 3BAHHS
CITy’)k00B01 0c00OH, a 3HAYHTH JIOCATIIA HEOOXIHOTO BiKYy, OTpUMAJIa JIOCTATHIH PiBEHb OCBITH, TpalleBlamToBaHa
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Ta 3aiiMae BiAMOBIIHY Mocamdy, sKa HaAiIse 11 meBHUM 00cAroM ciyKOOBHX TTOBHOBaXKEHb 1 MOXKIIMBOCTEH y cdepi
ciy)00Boi misutbHOCTI. CamMe TOMY, BBOKA€MO, IO TIO BIAHOIICHHIO IO XapaKTEPUCTHUKH 0Ci0, KOTPi BUMHSIOTH
MIPOBOKAIIIIO MMIAKYIY, SIKHH, B CBOIO Yepry, € Pi3HOBHIOM KPHMIHAJIBHHUX IPAaBOIOPYIICHL Yy chepi ciayxk00Boi
JiSUTBHOCTI, TOpEYHO 3acTOCOBYBaTH MinXxin, 3ampomonoBanuii O.B. ITyenmiHoro. Bin momsirae y BHOKpeMIICHHI
JBOX TpYyN O3HaK: 3araidbHuX (BiK, CTaTh, OCBiTA, TPOMAaIsSHCTBO, CIMEWHHWI CTaH, 3alHATICTb, HasBHICTH
CyIMMOCTel); CrerialbHuX (HasBHICTh CTAaTyCy Ta KaTeropis ciyk00Boi ocobw, oOcsST MOBHOBaXKeHb, cdepa ii
JiSUTBHOCTI, HasBHICTh KOPYMITOBaHUX 3B’SI3KiB, YYHMHEHHS 3JI0YHHIB Y CKJIa/i 3I0YMHHUX YIPYMNOBaHb, MOTHUBALIIS
Ta i 3TOYUHHOTO AistHHA) [5, ¢. 149].

3rigHO 3 pe3yabTaTaMH y3arajJbHeHHS MaTepialiB KPUMIHATBFHUX MPOBAIKEHB 100 MPOBOKAIIHA MiTKyITy
OCTaHHI, 3a3BAYal, yauHSIIOThCS rpoMaastHamu YKpaiau (100%), gomosikamu (93%), memkanisamu micta (95,3%),
pawnimie He cymumumu (94,2%), y Bitti 20—35 pokiB (66,3%), 3 BUIIOO 1 (haXOBOIO TIEPEABHUIINOI OCBiTOIO (86%0).
3HayHO piamie BKazaHi KPUMIHAIBHI MPaBOTIOPYIICHHS BUYMHSIOTHCS 0co0amu KiHo4oi craTi (7%), MeIKaHIsIMHA
ceNuIy MiChKOTO TUMy 1 cin (4,7%), panime cynumumu (5,8%), y Bimi 36—50 pokiB (27,9%) ta 51 1 Ginbmie pokis
(5,8%), 3 mpodecitinorw (mpodeciliHo-TexHIYHOW0) OCBiTOIO (14%). BHOKpeMIieHHS Ha3BaHUX 3araJlbHUX O3HAK
0co0u 3ITOYUHILIS, KOTPUH YUMHSE MPOBOKALIIO MIAKYITY, Bilirpae BayKIMBE KPUMIHATICTUYHE 3HAYCHHS, OCKITBKH
TaKi MOKa3HUKH 3HAYHOIO MipO0 BH3HAYAIOTH (Pi3HMUHUI CTaH 1 MOKIMBOCTI 0COOH, KOJIO ii moTped Ta iHTepeciB,
JKUTTEBUX YCTAaHOBOK, Opi€HTaIlid, TparHeHb 1 Oa)kaHb, pEakIil0 Ha pI3HOMaHITHI KOH(DIIKTHI cHUTyarlii,
MOTHBAIIIIO 3TOYMHHOI TOBeAiHKH ToIo [19, ¢. 159-162].

[omo cremiansHUX 03HAK OCOOM 3TIOYHHIIS SIK €IIEMEHTY KPUMIHATICTUYHOI XapaKTePUCTHKHU ITPOBOKALTIT TKYTIY,
TO OJTHI€FO 3 OCHOBHHX 1 HOPMATHBHO 3aKPIMICHNX TAKHUX PHC € HASBHICTh Y 0COOM 3BaHHS CITy?KOOBOI OCOOH.

Kareropii oci0, fki € ciy>kO0BUMH 0co0aMu i MOXYTh OyTH CHELiaIbHUM CY0 €KTOM KpHUMiHAJIBHOTO
MpaBoOIOpyIIeHHs, 30Kkpema nependaderoro cr. 370 KK Ykpainu, 4iTko BH3HAYeHI 3aKOHOJABIEM y 4. 4.3 1 4
ct. 18 KK Vkpaian. A came, «cmyx00BUMH 0cobamu € 0coOu, SIKi MOCTIHHO, THMYAacOBO YH 3a CHEMiabHIM
MMOBHOBAXCHHSIM 3JIIHCHIOIOTh (DYHKIIIT PEICTABHHUKIB BJIAJU YH MiCLIEBOTO CAMOBPSIyBaHHS, a TAKOX MOCTIHHO
Y1 TUMYACOBO 00iMarOTh B OpraHax Jep KaBHOI BJIaJIy, OpraHax MiCIIEBOrO CAaMOBPSIyBaHHS, Ha MiANPHUEMCTBAX,
B yCTaHOBaX YHM OpraHi3allisfix TMocajg, TIIOB’si3aHi 3 BUKOHAHHAM OPTaHI3allifHO-PO3MOPSAUUX UM
aJMiHICTPATHBHO-TOCTIONAPCHKUX (PYHKIIIN, a00 BUKOHYIOTH Taki (pyHKIIT 3a CIie[ialbHUM TOBHOBAXEHHSIM, SKHM
ocoba HaIIAETbCS IMOBHOBOKHUM OpPraHOM JIEpKaBHOI BIIQAM, OPraHOM MiICIIEBOTO CaMOBPSITyBaHHS,
LEHTPAJbHUM OpPraHOM JEp>KaBHOIO YIPABIIHHS 13 CHEUiaJbHUM CTaTyCOM, IOBHOBAKHHM OpPIaHOM 4YH
MTOBHOBaXXHOIO CITY>)kO00BOIO OCOOOI0 MIANPHUEMCTBA, YCTAHOBH, OpraHizamii, cyaoM abo 3akoHoM. Ciry:k00BHMH
ocobaMi TaKoXK BH3HAIOTbCA II0CAJOBI 0cOOM 1HO3EMHHMX JepkaB (ocoOH, sIKi 00iliMaroTh MOcagd B
3aKOHOJ]aBUOMY, BUKOHABUYOMY a00 CyIOBOMY OpraHi iHO3eMHOI JIep»KaBH, Yy TOMY YHCII TPUCSDKHI 3acigaTeli,
iHII 0coOu, sKi 3MIACHIOTH (DYHKINIT AepKaBH JJIs iHO3EMHOI Jep)KaBH, 30KpeMa ISl JIepKaBHOTO OpraHy abo
JIep’KaBHOTO MiIPUEMCTBA), 1HO3EMHI TpeTeHChKi Cy/Ii, OcoOW, YIOBHOB)KEHI BUPINIYBATH IUBLIBHI,
KOMeEpIIiiiHi a00 TPYJO0Bi CIIOPH B iHO3EMHUX JepiKaBax y MOPSAKY, allbTEPHATUBHOMY CYJIOBOMY, IIOCa/I0BI 0COOH
MDXKXHApPOJIHUX OpraHi3aliil (mpamiBHUKH MI>KHAPOHOI OpraHi3allii un OyIb-sKi iHII 0cO0H, YITOBHOBaXXEHI TaKOIO
OpraHi3alfi€ro ATy B i1 iMeHi), a TAKOXX WIEHW MDKHAPOJHUX MapiIaMEHTCHKHX acaMmOiel, YYaCHHUKOM SKHX €
VYkpaina, Ta cyii i mocasoBi ocodu Mi>kHapoaHuX cyaisy [20].

3 HaBeJIEHOTO TOMITHO, IO CIIy’)k00Ba oco0a B crry 00iliMaHOi 1Mocaay 4n/Ta JEJIeTOBaHUX TTOBHOBAXKEHB
BUKOHY€ (YHKIIII, SIKi, B CBOIO Yepry, i BU3HAYAIOTh CIIPSMOBAHICTS ii MIsIIBHOCTI, B TOMY YWCII HEMPaBOMIpPHY.
3BaHHS Ciy)k00BO1 0cobu po3muproe chepy ii BIumBy it o0csT 11 MOKIMBOCTEH, BUKIMKAE B OTOUYIOUHX JIOBIpY
no cebe SK TpEeICTaBHUKA OpraHy Jep)KaBHOI BJAJAHM, OpPraHy MiICIIEBOTO CaMOBPSAYBaHHS, MiAMPHEMCTBA,
YCTaHOBW YW OpraHi3aiii, ki BOHA BUKOPUCTOBYE JUIs IMiIOYpPIOBaHHSA OcOoOW Ha BUWHEHHS Iid, MOB’S3aHUX 3
MIPOTIO3UIII€I0, OOIISIHKOK YW HAJaHHSIM HEMPaBOMIPHOI BHTOIW, Ta IX BHUKPHUTTA. 30KpeMa, BIAMOBIAHO 0O
pe3ybTaTIB y3aralbHEHHS MaTepialiB KpUMiHATBHUX MPOBA/PKEHBb MPO MPOBOKAII0 MiAKymy octaHHi y 97,7%
BUNAJKIB YUYHHSIOTHCS CIIy>KOOBUMH 0OcCO0aMHM TPaBOOXOPOHHHX OpraHiB, a camMe: MpaliBHUKaMH OpraHiB
npokyparypu (22,1%), Hamionansnoi nomiuii (44,2%), Cnyx6u Oe3nexu Ykpainu (18,6%), MUTHOI ciyxOm
(3,4%), HarionansHoro anTHKOpyMmiHOTO O00po YKpainu (7%), IHIIUX MPaBOOXOPOHHUX OpraHiB (4,7%).

Pa3oMm i3 THM, BHOKPEMITIOIOUH CIIEIialibHI 03HAKH OCOOM 3JIOYHHIIS, KOTPUH CKOIOE TIPOBOKAINO MiJKYITY,
BOXJIMBO NPUAUTUTH yBary HOro MOTHBALIMHUM Ta MOPaJIbHO-TICHUXOJIOTIYHMM prcaMm. BkasaHi BIacTHUBOCTI €
CBOEPITHIMH IETIIMHAMH TICHXOJIOTIYHOI CTPYKTYPH TPOTUIPABHOI JISUTBHOCTI Ci1y)k00B01 ocobu. Tak, MeToIo,
SKOI0 KepYEThesi 0co0a 37I0UMHIIS 111]1 Yac BYMHEHHSI TIPOBOKAIIIT MMiJIKYITy, € BUKPHUTTS 0Ci0, SKMX BOHA MiI0ypuia
«... HA TIPOTIOHYBaHHs, OOILSHKY UM HaJaHHA HENPaBOMIPHOI BUTOAM a0 MPUHHATTS MPOMO3ULIil, OOILUSAHKN YH
onepkaHHsl Takoi Buroaw» [20]. BoHa 4WiTko BM3HAYeHa 3aKOHOJABIEM i 3akpimuieHa B aucros3utlii cr. 370 KK
Vkpaiuu. IIpoTe, sik BiJIoMO, ME€Ta HE BUHUKA€E 0e3 MOTHBY, aj€ 3 IHIIOI CTOPOHH, MOTHUB, SIK 1 BECh BOJILOBHIA
MIPOIIEC, OTPUMYE CBild 3MICT 3aBJISIKM METi, BHACIIIJIOK Ti€i KOHKPETHOI ASUTLHOCTI, B SIKiH I iJIb 3HAXOUTH CBOE
BTiIeHHS [66, ¢. 136-137]. Och uoMy cepeq crielialbHUX 03HAK OCOOH 3JIOYMHIIA, SIK €JIEMEHTY KPUMIHATiCTUYHOT
XapaKTepUCTUKU TIPOBOKAIl MiAKYMy, BapTO BHOKPEMUTH MOTHBU 1i MpOTHIpaBHOI JisutbHOCTi. Ha3zBawni
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KpUMiHAIIbHI TIPABOMOPYIICHHS BUMHSIETHCS HAMYACTIIIEe 3 MOTHBIB Kap’ €PHOTO POCTY Ta OTPUMAHHS 3a0XOUYCHHS
3a BHCOKI NMOKa3HUKH poboTu (83,7%), mparHeHHs YHHUKHYTH BiANOBINaIbHOCTI 3a MpaBomopyiieHHs (26,7%),
MTOMHJIKOBOTO PO3YMIHHS UM 3HEBAXKJIIMBOTO CTABJIEHHS IO CBOIX CIIY)KOOBHX 000B’s13KiB i BuMOTr 3akony (77,9%),
ocobuctoi HenpusizHi ( 8,1%).

BucnoBku. Orxe, ocoba 3J0YHMHLS € KIIOUYOBHM Ta iHQOPMATUBHHM €JIEMEHTOM KPUMIHAJICTUYHOL
XapaKTePUCTUKH TPOBOKAIIi MiAKYITy, OCKUTBKH «BUKOPHCTOBYETHCS I TO3HAYEHHS THX XapaKTEePHCTHK 1
NpUTaMaHHUX PUC, IO HaJeKaTh 0c00i, siIka BYMHUIIA IPOTUTNIPABHE AiSIHHS, Ta MOKYTh OYTH BUKOPHCTaHi y XOi
pO3CIiIyBaHHS KPUMIHAJIBHOTO MPaBOMOPYIICHHs» [22, ¢. 149]. Ocoly 37104YuHISI, KOTpa BUWHSE MPOBOKAILIIO
MKy, CIiJ pO3YMITH SK CyKYITHICTh THIIOBUX 3arajlbHAX 1 CTIEHiaTbHUX O3HAK OCOOH, SIKi BU3HAYAIOTH 11 pOIIb y

JIOCY/IOBOTO PO3CITiTyBaHHS.
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JIMYHOCTD NMpPECTYIMHUKA KakK 3JIEMECHT KpHMHHaJ]HCTH‘IeCKOﬁ XapaAKTEPUCTUKH
NMpaBOKaluu NMOoJAKyIla

®enopenko Urops JIrocuxosuu, ORCID ID: https://orcid.org/0000-0002-1512-7835
aJJBOKAT

AHHoTauus. B cTatbe nmomuepKkuBaeTcs, 4YTO JUYHOCTD NPECTYIMHUKA SIBJISETCS KIFOUEBBIM M MH(MOPMATUBHBIM
3JIEMEHTOM KPUMHHAIMCTUYECKOM XapaKTEPUCTUKU IPOBOKALMHM NToAKya. [IpoaHann3upoBanbl TEPMUHOIOTHUIO,
KOTOpasi MCIOJb3yeTCst JJsl 0003HAYCHHUSI JIMYHOCTH TPECTYNMHUKA. BBISSCHEHO KpUMHHAIMCTHYECKHE ACTICKTHI
W3y4EHUsl JIMYHOCTU NpecTynHuKa. OCYHIECTBIEH aHAIW3 HAy4YHBIX TOJXOAOB K ONPEACICHUIO IOHATUS H
CYIIHOCTH JIMYHOCTH NPECTYIHHUKA, a TaKXKE €€ POJIM, B YACTHOCTH B KPHUMHUHAIHCTUYECKON XapaKTEPUCTHKE
YIOJIOBHBIX IPaBOHAPYLICHUH. YCTAHOBIEHO, YTO JIMYHOCTh IPECTYIIHHKA, KAaK IIPaBUIIO, ITOHUMAETCS Kak
CHCTEMa MJIM COBOKYMHOCTH OTPEAETICHHBIX MpU3HAKOB. OTMEYEHO, YTO JMYHOCTh MPECTYMHHUKA KaK 3JIEMEHT
KPUMHUHAJIMCTUYECKON XapaKTepUCTUKH NPOBOKAIMH IOJKyNa IPEICTaBIeHa COBOKYIMHOCTBIO IPU3HAKOB,
OTIPE/IETIAIONINX €€ POJb B MEXaHU3ME COBEPIIEHUS YKa3aHHBIX YTOJIOBHBIX MpaBoHapylieHni. OTMe4YeHo, YTo
JUYHOCTH MPECTYITHHUKA - 3TO HE TIPOCTO COBOKYITHOCTH COIUANBHBIX, ICUXOJIOTMYECKUX U (PU3UUECKUX CBOWCTB,
a COBOKYIHOCTb TE€X €€ 4epT, KOTOphlEé B DPA3HOW CTENEHH MPOSABISAIOTCA B IPOLECCE NPOTUBONPABHOM
NesITeNbHOCTH. BhlAeneHsl M oxapakTepu3oBaHbl OOIIME M CIEHUalbHbIE NPU3HAKH JIMIA, COBEPIIAIOIIETO
HPOBOKALMIO MTOJKYTIA.

KiroueBble cioBa: mpoBOKanug  MOJAKYIIa, KPpUMHWHAJIUCTUYICCKAA  MCTOJAUKA, KPUMHUHAJIUCTUYICCKAA
XapaKTCpUCTHUKA, CUCTEMA, MOTUBAIIUA, MEXAaHNU3M YTOJIOBHOI'O IPECTYIIIICHUA.
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FUNCTIONS OF ADMINISTRATIVE AUTHORITIES OF THE CENTERS
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Abstract. It is noted that under the tasks of the administrative powers of the centers for the provision of
administrative services, it is advisable to understand the main type of their activity, which consistsin performing a
certain set of actions, which do not contradict the current legisation and are due to the achievement of a single
goal, which is to provide high-quality and unhindered provision of appropriate services on the ground for
individuals. and legal entities, through the implementation of interaction between the subjects of circulation and
the subject of the provision of administrative services. The above tasks are divided into three groups: basic, special
and additional. Substantive characteristics of each of the designated groups of tasks are provided.

It has been proved that under the functions of administrative powers of centers for the provision of administrative
services, it is advisable to understand the main directions of their activities aimed at solving the main tasks in the
provision of administrative services that arise in the process of using the powers granted to them by law. The main
features of the functions of administrative powers include the following: 1) due to the needs of the state and
society in the provision of administrative services;, 2) al functions are formed depending on the goals and
objectives of the state and the body that made the decision to create the corresponding center; 3) regardless of the
fact that the centers for the provision of administrative services can be formed by various local governments or
local administrations, all functions of the administrative powers of these centers must be objective.

It has been substantiated that tasks and functions are interrelated and mutually complementary scientific
categories. So, soldly the tasks of the administrative powers of the centers for the provision of administrative
services determine the purpose of their activities. However, without the functions through which the tasks are
realized, the purpose of the activities of the centers for the provision of administrative services cannot be achieved.
It should be noted that the above tasks and functions, in order to ensure their effective implementation, require
legislative consolidation.

Keywor ds: tasks, functions, administrative powers, centers for the provision of administrative services.

IloctaHoBka mpoOjaembl. B KoHTekcTe BHeApeHHS B YKpanHe pe(opMbl ACHEHTpaIM3alUdd OJHOW M3
BAXHEHIINX 3aJad 3aKOHOJATeNs SIBISIETCA JICJIETHPOBAaHME IIOJHOMOYMM B cdepe mpenocTaBieHUs
aJMUHUCTPATUBHBIX yCIyr. OCHOBHBIMM HHCTUTYLHMOHAJbHBIMHM IIaramMu ajisi oOecredeHus: 3amad pedopMel
JELEeHTPAIN3AMA CTajJ0 CO3JaHHWEe LEHTPOB NPEAOCTABICHUS AaJMHHUCTPATUBHBIX YCIYr - IIOCTOSHHO
JeHCTBYIOIMX paboumXx OpPraHoB, KOTOpblE 0Opa3ylOTCsl OpraHaMH MECTHOI'O CAMOYHPABICHUS! WIM MECTHBIMH
roCyJapCTBEHHBIMU aJIMUHUCTPALMSIMH, U B KOTOPOM HPEAOCTABISIOTCS aMUHUCTPATUBHBIE ycIayrd. IMEHHO OT
LEHTpa NPEAOCTABICHUS aJMUHUCTPATUBHBIX YCIYT, B YAaCTHOCTH €r0 aJIMHHHCTPATOPOB, 3aBUCHT PEaIN3aLHS
pedopmel  meneHTpaIM3auMd M 3PQPEKTHUBHOCTH TOCYAAPCTBEHHOM MOJUTUKKM B cdepe NpenocTaBiIeHUs
aJMUHUCTPATUBHBIX YCIYr, a TIIOTOMY KpaiHEe BaKHBIM Il PELICHUS YKa3aHHBIX IPOOJIEeM SBIISETCS
o0IIeTeopeTHIECKOe UcCIeJOBaHue 3aad U QYHKIMI aAMUHUCTPATUBHBIX MOJTHOMOYHH YKa3aHHBIX IEHTPOB.

Cocrosinne mccaenopanus. OTIENBHBIE BIIEMEHTHl aJIMUHUCTPAaTUBHO-TIPABOBOIO CTaTyca LIEHTPOB
MIPEIOCTABIEHNs aAMMHUCTPATUBHBIX YCIYT B CBOMX Hay4HbIX Tpynaax paccMartpusanu: 10.B. lanemms, A.1O.
Meamenko, A.W. Kapry3os, A.B. Ky3emenko, B.U. Mensaudenko, A.}O. O6onenckuii, M.b. Ctpax u mMHOTHE
Ipyrue. Brpouem, HecMoTpss Ha OOJIBIIOE KONWYECTBO HAYYHBIX [TOCTIDKEHHWH, B IOPUAMYECKOMN JHTEpaType
OTCYTCTBYIOT  KOMIUJIEKCHBIE  WCCIIEIOBAHUS, TIOCBSIIEHHBIE  XapakTEepUCTHKE 3aAad W (QyHKIHI
aJMUHHACTPATUBHBIX TTOJTHOMOYHI IIEHTPOB NIPEOCTABICHNUS aJMIHUCTPATUBHBIX YCIIYT.

Hean u 3axaun uccaeaoBaHus. 1lenb cTaThy 3aKIIF0YAETCS B TOM, YTOOBI OCYIIECTBUTH KJIACCU(PUKAIIIO U
OTIPEJICNINTh COJCPKAHWE 3a7ad W (QYHKIUA aJMHHUCTPATUBHBIX TIOJIHOMOYHUI IIEHTPOB IPEIOCTABICHUS
aIMUHHACTPATUBHBIX ycIyr. Jis MOCTWKEHHMS YKAa3aHHON IeNd HEOOXOJUMO peIlIuTh CIeAyIoIIne 3aladu:
BBUICHUTH CYIIHOCTh TIOHATHS «3ajada», MPeUIOKUTh €ro ONpeleleHns B KOHTEKCTEe MPeJICTaBICHHOM
npoOJIeMaTHKK, a TaKKe OMPENEeNIUTh UX KPYr; 0O0OOIHMTh HAyYHBbIE MHEHHS IO MOBOJAY CYIIHOCTH KaTerOpUH
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«DyHKIHSA», a TaKKE pacKpbhITh WX COJACPKaHHE B paszpe3e aJMUHHCTPATHBHBIX ITOJTHOMOYHMHA IIEHTPOB
MIPEIOCTABIICHHS] aIMUHUCTPATUBHBIX yCIYT.

Hayunas HOBHM3HA McC/IeJOBAHMSA 3aKITIOYAETCS B TOM, YTO CTaThs SBISIETCS OJHON M3 MEPBBIX IMOMBITOK
COJIEPKATENIbHO OMPEAETUTh M PACKPHITh COJepKaHWe 3amad M (YHKIUH aJMHHHCTPATUBHBIX ITOJTHOMOYHI
[EHTPOB MPEAOCTABICHUS aIMUHUCTPATUBHBIX YCIIYT.

H3no:xeHne 0CHOBHOTO MaTepHaia. YUNTHIBas MPEIMET HUCCIIEIOBAHMS, MIPEXKIE BCETO HEOOXOIMIMO BBISICHHUTH
STUMOIIOTUYECKOE 3HAUEHHE TIOHATHH «3afada» 1 «(pyHKID» KaK 00IIenpaBoBbIx Kateropuii. B.M. TeprumrHuk nmrreT,
9TO «337a49ay - 3TO TO, YTO JTOIDKHO OBITH CACTAHO HA TOM FUTH MHOM 3Tarle poIiecca sl JOCTIDKEHHS ero mem» [1, . §8].
A.B. Ilmonka moKa3pIBaeT, YTO TOHATHE «33[ada» B3aMMOCBS3aHO C TIOHSTHEM «IIEb», COAEPKAaTEeNbHBIM U
CHTYaTUBHBIM 00pa30M KOHKPETHU3HPYsI €T0: ECITH ENBI0 B 00IIEM CMBICIIE IIOHUMAIOT Pe3YIIbTaT, K KOTOPOMY CTPEMHTCS
crctema (opraH), TO MoJ 3a1a4el - CpeacTBo (croco0) ero noctwkenus | 2, ¢. 45].

YuuThIBas H3II0KEHHOE, a TaKXKe YTBEPXKJACHUE O TOM, YTO OCHOBHBIMH TMOJHOMOYHSMHU IICHTPOB
MPEIOCTABIICHHS] aJIMHHUACTPATUBHBIX YCIYT SBJISICTCS OPraHU3allMOHHOE OO0EeCIeUeHUe IMPeOCTaBICHHUS
aJMUHHUCTPATUBHBIX YCIYT W  OCYIICCTBICHHE B3aMMOJACHCTBUS MEKIYy CyOBEKTOM OOpamieHus H
HETIOCPEJICTBEHHO CyOBEKTOM IMPEIOCTABICHUS aJMUHUCTPATUBHBIX YCIYT, MOJ 3aJadyaMH aMUHUCTPATHBHBIX
MMOJTHOMOYHH HEHTPOB NPCAOCTABIICHUA aAMUHUCTPATUBHBLIX YCIYT uenecoo6pa3H0 MMOHUMAaTh OCHOBHOM BHJ UX

JEeSITeIbHOCTH, 3aKJIIOYAIOIINICS B COBEPILICHUN OIPEACICHHOW COBOKYITHOCTH JIEHCTBUH, YTO HE MPOTHBOpPEYAT
JEHCTBYIONIEMY 3aKOHOAATENLCTBY M OOYCJIOBJICHBI JOCTIKCHHEM CIUHON IelH, KOTOpas 3aKIovaeTcs B
Ka4eCTBEHHOM W OeCTpensTCTBEHHOM OOECIeYeHHH MPEJIO0CTaBICHUSI COOTBETCTBYIOMIMX YCIYT HA MECTax s
(u3NYeCKUX M IOPUIUYECKUX JIUI, TyTeM OCYLICCTBICHHUS B3aUMOJCHCTBUS MEXIy CyObEKTaMH OOpalleHHs M
CyOBbEKTOM MpPEAOCTABICHUS aIMIUHUCTPATUBHBIX YCIIYT.

HecmoTps Ha TO, 4uro 3agayd aAMUHUCTPATHUBHBIX IIOJTHOMOYMH LEHTPOB  NPEIOCTABICHUS
aJIMAHUCTPATUBHBIX YCIYT SBISIOTCS JOCTATOYHO OJHOPOAHBIMH, MBI CUUTAEM, YTO MOXKHO TIPOBECTH HX
KJIacCU(UKAINIO, ITyTEM pa3/iejICHUs] Ha OCHOBHBIE, CIICIUANbHBIE W JOMOMHHUTENbHBIE. Onupasch Ha aHaIH3
HAYYHBIX B3IJISJIOB YYCHBIX M HOPM JICHCTBYIOIIETO 3aKOHOJATEIHCTBA MOKEM BBIJICIUTH CICAYIOIINE OCHOBHEIC
3a7a4il aJIMUHHUCTPATUBHBIX MMOJTHOMOYHH LIEHTPOB NPENOCTABICHUs aJIMUHUCTPATHBHBIX YCIyT: 1) HCIIOTHEHUE
HOopM KOHCTHTYIMH, 3aKOHOB M IPYTUX 3aKOHOJAATENBHBIX aKTOB YKpawHbl, akToB llpe3upeHTa YKpauHBI,
Kabunera MuHUCTpOB YKpauHbI, JPYyruX CyOBEKTOB TOCYJAapCTBEHHOTO YIpaBlieHUS B cepe MpenocTaBlIeHUS
aJIMAHUCTPATUBHBIX YCIIYTY; 2) peannu3aius eJJMHON rocyJapCTBEeHHON MOJIMTHKH B UCCIIElyeMOM HarpaBlieHHH.

Crnenyromeid  rpynmoi  3ama4  agMHHUCTPATUBHBIX — IIOJIHOMOYMH  LIEHTPOB  NPEAOCTABICHUS
aJMUHUCTPATUBHBIX YCIYI SBJSIIOTCA crHeuuanbHble. OHH HENOCPENCTBEHHO BBITEKAIOT M3 IPAKTHYECKOH
JIeATeIHOCTH LEHTPOB MPEIOCTABICHUS aJMHUHUCTPATHBHBIX YCIYr, TO €CTh 3TO 3aJadyd, KOTOPhIE MOTYT
BBITIOJIHATH UCKITIOUUTEIBHO TaKKe CyObEKThl TOCYIapCTBEHHOTO YIIPABICHUS, @ 9TO 3HAYUT, YTO ITU ITOTHOMOYHS
OHH HE MOTYT OBITH JEJIETUPOBAHBI JIOOBIM JPYyrUM HHCTUTYyHUsM. [loaTomy paccMoTpuM ocoOble 3amadn
IEHTPOB TPEJOCTABICHHs aJIMUHHCTPATUBHBIX YCIyr, aHAIM3UPyd Mpexnae Bcero HopMmbl «lIpumepHoro
TOJIOXKEHHS O [IEHTPaX NPe0CTaBICHHS aIMUHUCTPATUBHBIX yCIyr» [3]:

1) opraHu3oBaTh TNPOIECC MPEIOCTABICHUS aIMUHHUCTPATUBHBIX YCIYr B KpaTdallliue CPOKH M TpH
MHHUMAaJIBHOM KOJIMYECTBE MMOCEIIEHNH CyObEeKTOB 00paIeHHs;

2) yIpoCTUTH NPOLETYPHI MOTYIEHHS a IMUHUCTPATHBHBIX YCIIYT;

3) obecrnieunth WHGOPMUPOBAHUE CYOBEKTOB OOpalIeHHs O TPeOOBAaHUAX M TIOPSAKE MPEIOCTABICHUS
aJIMHHUCTPATHBHBIX yCIIYT;

4) NpOBOAUTH MOHUTOPHHT KauecTBa NPEeAOCTABICHHUS aIMUHUCTPATUBHBIX YCIIYT;

5) obecrieunTh NpenoCcTaBIeHNE AIMIHUCTPATHBHBIX YCIYT C MPUBJICUYEHHEM K padoTe LIEHTPa JOIHKHOCTHBIX JIUIL
OTJIEIIbHBIX UCTIOJIHUTEBHBIX OPIaHOB (CTPYKTYPHBIX NOAPA3/IeNieHHi) OpraHa, KOTOPbIN CO3/1all 3TOT LIEHTP;

6) cozgarb ycioBUS NS TPENOCTABICHUS aJIMUHHACTPATHBHBIX YCIYyr B OJIIEKTPOHHOH ¢Qopme c
UCIIOJIb30BaHneM EnuHOro rocyaapcTBeHHOro BeONopTana JIeKTPOHHBIX YCIIYT;

7) obecrieunTh KOOPAMHALMIO NEATEIBLHOCTH aJIMHHHUCTPATOPOB, MYTEM OCYIIECTBICHHS KOHTpPOJS 3a
Ka4eCTBOM M CBOCBPEMEHHOCTBIO BBHITIOIHEHHSI UMH CBOUX 00S3aHHOCTEIH;

8) ocymiectBuTh HH)OPMALIIOHHOE OOecTieueHre padoThI LIEHTPa, PA0OTHI CO CPeICTBAMH MAacCOBOH HH(OpMALHK;

9) obecrieunTh B3aMMOJICHCTBUE C IICHTPaIBHBIMUA ¥ MECTHBIMU OpraHaMH HCTIOJIHUTEILHOHN BIIACTH;

10) opraHr30BaTh OCYIIECTRICHHE MATEPUATBHO-TEXHUYECKOTO M OPTaHI3ALIMOHHOTO 00SCTICUEHHS JSSIT/IBHOCTH LICHTPA;

11) opranuzanuoHHOe oOecriedyeHHe OOYyCTpoiicTBa B MecTax InpueMa CyObeKTOB oOOparieHus
WHQOPMAIMOHHBIMK CTCHIaMU, HH(OPMAIMOHHBIMU TEPMUHAIAMH W/WIIA JIPYTUMH CPEJICTBAMH JOBEICHUS
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uHGOpMAIMH K CYObEKTaM OOpalleHHs ¢ 00pa3liaMi COOTBETCTBYIOLIUX JOKYMEHTOB T MH(pOpMainuel B 00beme,
JOCTaTOYHOM JUISl TTOJTy9IEHHSI TOCYIapCTBEHHOM yCIIyrH 6€3 MOCTOPOHHEH TTOMOIITH.

K nomonHuTENBHBIM 33/1a9aM aJMHHHUCTPATHBHBIX TOJHOMOYHIA IIEHTPOB IPEIOCTABICHUS aJMHUHHCTPATHBHBIX
ycIyr HauOolniee IenecooOpasHO OTHECTH Te, KOTOphIe HE OTHOCATCS K OOS3aTeNbHBIM, KOTOPBIE MOBCEIHEBHO
PeaM3yIOTCsI B ACSITEILHOCTH IIEHTPOB. [locietHne pean3yroTes Mo COrNIaCOBAHMIO C OPTaHOM, TIPUHSBIIMM PEIICHHE O
CO3Z[aHMM LEHTpa NPENOCTABICHHUS AIMUHHCTPAaTHBHBIX Yyciyr. Mrak, K JONONHUTETBHBIM 3a4ad  LICHTPOB
HPEIOCTABIICHNS aIMIHHACTPATUBHBIX YCITyT MBI IIPEJIaracM OTHECTH CIISYFOIIHE:

1) oOecmedeHne mMPETOCTABIEHUS COMYTCTBYIOIINX YCIYT, peanu3yercss IyTeM OoTOopa CyOBEeKTOB
X035 CTBOBAHMS JUIS TIPEIOCTABICHUS TAKUX YCIIYT;

2) opraHm3amys B TOMEUICHWH, TJ€ HAXOJWTCS LEHTP, MPOBEACHUS COLUAIBHBIX, KYyJIbTYpPHBIX,
NPOCBETUTENLCKUX U JIPYTUX MEPOIPHUSATHH, HANpaBICHHBIX Ha YJOBJIETBOpEHHE MOTPEOHOCTEH M MHTEPECOB
TOPOACKOT0, MOCEIIKOBOI0, CENbCKOM TEPPUTOPHATILHON OOIINHBL;

3) opranmzanusi oOecreyeHUs BO3MOYKHOCTH TPEAOCTaBICHUSI CyObEeKTaM OOpalleHHsT KOHCYJIbTAluid U
MHQOpPMAIMK O XOJIe PACCMOTPEHMs WX 3asfBJICHUH C TOMOIIBIO CPEACTB TEIEKOMMYHHUKALUK (TenedoHa,
3NEKTPOHHOH MOYTHI, JPYTHUX CPEACTB CBS3H).

B xontekcte HucciIeJ0BaHuA ®YHKHHﬁ AJIMUHUCTPATUBHBIX MOJTHOMOYH I HCHTPOB MPCAOCTABJICHUSA

aJIMAHUCTPATUBHBIX YCIYT HEOOXOIUMO O0paTUTh BHUMAHHE Ha B3aHMOCBS3b MEXKIY TEPMUHOM IIOTHOMOYHS H
noHsitieM «pyHkuum». Tak, H.A. HnpuueB yka3plBaeT Ha OPraHUMYHOCTh B3aMMOCBSI3M B COJECPKAHUH
yIpaBIEHUYECKONW JESTENbHOCTH (YHKUMH M TOCYAapCTBEHHO-BIACTHBIX MOJHOMOYHUH (IIpaB M 0O0S3aHHOCTEN),
BBIPRKEHHBIX B KOMIIETEHIIMM CYyOBEKTOB YIpaBICHUS. YUCHBI OTMeYaeT, YTO B ITOM aclieKTe HEeoOXOAMMO
BECTH pedb HEe 00 OTCYTCTBUM YETKHX Pa3IUuuil MeXAy (QYHKIMAMH W MOTHOMOYHMSMH, & O HENPaBHIHLHOM
NOHUMaHWU STHX TEPMUHOB Tonb3oBatensmu [4, ¢.97-98]. To ecTs yueHbll paccmMaTpuBaeT (QYHKIHHA |
MOJTHOMOYHSA KaK 3JI€MEHTBI, KOTOPbIE BRIPA)KAIOTCS Yepe3 KOMIIETEHIIHIO.

Jiist TOro, 4TOOBI BELSICHUTD YKa3aHHOTO BBIIIE YTBEPKIECHHSI HEO0XOIUMO POaHATU3UPOBATh AeQUHHUIINIO
noHsATHA «$yHKIus». OyHKOUs - pabota KOro 4yero-HuOyab, 0053aHHOCTD, KPYT JACSTEINbHOCTH KOT0O-TO, YEeT0-TO,
Ha3Ha4YeHHe, poiib 4ero-Hubyap [5, c. 1552]. FO.A. TuxoMupoB OTMeUaeT, YTO B JAEMOKPATHYECKOM IPABOBOM
rOCyJapCTBE OCYILECTBIICHUE YIpaBJIEHUYECKUX (YHKIUI WMEeT JOCTaTOYHO YETKYI0 MPaBOBYIO OpraHH3aluIo,
OasupyeTcss Ha KOHCTPYKTUBHBIX KOHCTHTYIIMOHHBIX IPUHIUIAX, OIPEIENSIOMNUX IPAaBOBbIE ITOJHOMOYHS
(KOMIETeHIMI0) OPraHOB IOCYIapCTBEHHOTO YIPABIEHHS, UX MHCTUTYIHOHAIBHYIO HEPAPXUIO, YIIPABICHUYECKHUIT
XapakTep, NpeAMETHO-0TpaclieBble OPUEHTHPHI, IEPCOHN(PULIMPOBAHHBIC TAPAMETPBI, CHCTEMHOE COOTBETCTBUE U
cOamaHCHPOBaHHOCTH [6, ¢. 25]. Kak ykassiBaer 1.JI. BoponuH, QyHKIINN HOCAT CaMOCTOSITEIbHBIN, 00bEKTUBHBIH
Y YHUBEPCAIbHBIH XapakTep M HCIONB3YIOTCS B PpasIMyHbIX cdepax myOnnmuyHoro ympasieHus. OHH
B3aMMOCBSI3aHBl M B3aMMO3aBHCHUMBI, & TAKXKE M TECHO MHTETPUPOBAHBI B MPOLECC IIyOIWYHOTO YNpPaBJCHUS U
COCTaBJISIOT €AMHOE [IEJI0e ¢ HUM. BCst X COBOKYITHOCTh PACKpPhIBAET yIpaBiieHUeCKuii mpoiecc [7, ¢. 24 - 25].

BaxHo akueHTHpOBaTh BHUMAHHUE YTO KaXKAbIM OpraH MyOJMYHOTO YIpaBJICHHUS HaJleJIeH ONpelesIeHHBIMU
3aJadyaMH, MOCPEICTBOM KOTOPBIX PAcCKpbIBaeTCs MLEedb J3TOro opraHa. VMeHHO Al peanu3aluy  LEIH
JESITEIbHOCTH OIPEJICIEHHOTO OpraHa, Ha Hero BO3JIararTcs (yHKIUH, KOTOPBIE OMPEIEIIOT KPYT MTOJIHOMOYHHA
W 3aJa4. YUWUTBIBas BBIIIECKA3aHHOE MOJ (PYHKIMAMHU INpelyiaraeM IMOHMMAaThb OCHOBHBIE HANpaBIICHHUS M BHUJBI
JESITeIbHOCTH CyObEKTa IyOJMYHOIO YIpPAaBJICHMS, HalpaBJICHHbIE Ha BbINOJHEHHE KOHKPETHBIX 3ajad, IS
JOCTIKEHHS KOHEYHOM LIENU IeSITeIbHOCTH.

Htak, ¢ ydeToM BBIIIECKA3aHHOTO, NOJ (YHKIMAMH aIMHHUCTPATUBHBIX MOJHOMOYMH IIEHTPOB
NPEAOCTaBICHUS 4JAMUHUCTPATUBHBIX YCIYT IIeJIeCO00pa3HO MOHMMATh OCHOBHBIC HAIPABJICHHUS AEATEILHOCTH
LEHTPOB, HAlpPaBJICHHbIE HAa pPEIIEHHE OCHOBHBIX 3aJad B cdepe MpeAoCTaBICHUS aJIMHUHHUCTPATHBHBIX yciyr. K
OCHOBHBIM ITPHU3HAKaM (PyHKIHMHA aIMUHUCTPATHUBHBIX MIOJIHOMOYHH MpeiaraéM OTHECTH CIEAYIOIINE:

1) 0OycnoBneHsl NOTPeOHOCTAMH FOCYIapcTBa M 00IIECTBa B cepe MpenocTaBIeHNs aJMUHUCTPATUBHBIX YCIIYT;

2) Bce (hyHKUMHU (HOPMHUPYIOTCS B 3aBUCUMOCTH OT ILI€JIel M 3a]1a4 TOCyJapcTBa M OpraHa, KOTOPbIA MPHHSIT
pellleHre O CO3JaHUU COOTBETCTBYIOLIETO LIEHTPA;

3) He3aBHCHUMO OT TOTO, YTO LIEHTPHI MPEJOCTABICHUS aJIMUHUCTPATUBHBIX YCIYI MOTYT OOPa30BBIBATHCS
pa3IMYHBIMM OpraHaMH MECTHOTO CaMOYIPABJICHUS WJIM MECTHBIMH aJIMHHUCTpAlMAMH, Bce (YHKUUHU
aJIMAHUCTPATUBHBIX TIOJTHOMOYHH THX IIEHTPOB JIOJKHBI HOCUTh OOBbEKTUBHBIN XapakTep.

Ilo Hamremy MHEHUIO, QYHKIINH aIMUHUCTPATUBHBIX TIOTHOMOYHI IIEHTPOB NPEOCTABICHHS aIMIHICTPATHBHBIX
YCIyT CIeAyeT IelMuTh Ha oOmme M BcroMorarenbHsle. OOmme (yHKIMM CBOWCTBEHHBIE UIS BCEX CyOBEKTOB
nyOnM4yHOrO yripaBneHus (8, c. 25], B TOM 4HCIlie W sl 8IMUHUCTPATUBHBIX MOJHOMOYHI IIEHTPOB MPEIOCTaBICHUSI
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aIMMHHCTPATUBHBIX YCIYT HA BCEX YPOBHSX YIIPABICHYSCKHX CTPYKTYP. OTH (YHKIHHM HAauOOJIee OOIIMX OTPaXKaroT
3aJIa4M IIEHTPOB TPEIOCTABIICHUS 3 ]MUHUCTPATUBHBIX YCIIyT. K HUM OTHOCSTCS ciiemyronue QyHKITIN:

1) perymupoBanme. JlanHas (yHKIMS BBIpakaeTcs B OOCCICUYCHHHM CBS3CH MEXIY CTPYKTYPHBIMH
JJIEMEHTaMH yIpaBlieHUecknx cucteM. OHa peaiu3yeTcs depe3 YCTAHOBIICHHE TPaBHIl, HOPMATHBOB, CTAH/IAPTOB
K TOMY WJIH WHOMY BUJY YIPaBICHUYECKON CHCTEMBI, KOTOPBIC SBISIFOTCS 005S3aTEIHHBIMH JIsT BCEX YYaCTHUKOB
9TOW cHcTeMBl. PerynmpoBaHus SBISETCS OpraHH3alield KOHTPOJS 3a COONIoJeHWEM J3THX mpaBmi [7, c. 25].
[Mpumepom peanuzanuu yka3zaHHOW (QYHKIHH MOTYT OBITh TpeOOBaHHS W TIPaBHIa, KOTOPbIC YCTAHABJIMUBAIOT
HEHTPBI MPEJOCTABICHHUS aMHUHUACTPATHBHBIX YCIYT, TI0 COTJIACOBAHUIO C OPraHOM, MPUHSBIIUM pPEHICHUE O
CO3JIaHMM IICHTPA, B YACTHOCTH B TIIOMEIICHUS IICHTPa, CEKTOpa OOCIYy)XWBaHWS IIEHTpa, a TaKKe
WHQOPMAITMOHHBIX CTCHIIOB, COJACPKAIIUX HWHPOPMAIUIO 00 ycIyrax, KOTOpbIE MPEIOCTABIISIOTCS B IIEHTPE,
MIpaBWJIa YIIPABICHHUS OYSPEIBIO U TaK Jajee.

2) xoopauHaiuu. OHa 00€CIEYMBACTCS IIYTEM KOODJIWHAIIMHM CBS3CH, JJIS COTJIACOBAHHOCTH Pa0OTHI.
IIpexxnae Bcero, UMeeTcs B BHIY KOOPIWHAIMS B3aUMOJICHCTBHUS MEXIY CYOBEKTOM OOpaIlCHUS U CYOBEKTOM
MIPEIOCTABIICHYS aIMUHUCTPATUBHBIX YCIYT.

3) ¢yHkums koHTpons. B koHTekcTe aHanm3a (YHKIMA aJIMHHUACTPATUBHBIX ITOJIHOMOYHI IICHTPOB
NpeaAOCTaBJICHUA AAMHUHHUCTPATUBHBIX YCJIYTI' KOHTPOJIb IOMOTacT IMPOBCPUTH CO6JHOILCHI/IC CY6'I)CKT3MI/I

MIPEIOCTABIICHHS 3 IMUHUCTPATUBHBIX YCIYT CPOKOB PACCMOTPEHUS JIe M MIPUHSITUS UMH perienuii. Kpome toro, ¢
e¢ TIOMOIIBIO yIAaeTCs MPEAOTBPATUTh HAPYILIEHUS CO CTOPOHBI CYyOBEKTOB MPEIOCTABICHUS aJIMUHUCTPATHUBHBIX
YCIIyr, a TaKKe BBISIBUTH OIIMOKM B TPOIECCe OOCCICYCHHS IPEAOCTABICHUS aJMHHUCTPATUBHBIX YCIYT,
YCTPaHUTh UX U MPEIOTBPATUTh MOBTOPCHUE B OYAYIICM.

B cBoro ouepenp BCriOMOraTelibHbIC (DYHKIIMH aJIMUHUACTPATUBHBIX MMOJIHOMOYHIA [ICHTPOB MPEI0CTaBICHUS
aJMUHHUCTPATUBHBIX OOCCIICUUBAIOT peau3alMi0 OCHOBHBIX (QyHKIMH. K ykazaHHbIM (yHKIUE Hambosee
1enecoo0pasHo  OTHECTH  CIEAYIONIME:  OpPraHM3allMOHHOTO  O0ecIiedeHMs; MaTepHaJIbHO-TEXHUYECKOTO
o0ecrieyeHusi; CTATUCTHKH; JIeTTOTPOU3BOJICTBA U TOMY ITOI00HOE.

BoiBoa. 3amauM ¥ (QYHKIMW SBJISIOTCS B3aUMOCBS3aHHBIMM M B3aMMOJOIOJHSIONIMMUA JApPYr JApyra
HAyYHBIMH KaTEropusMH. Tak, HCKIIOYUTEIBHO 3aJayaMyi aJMHUHHCTPATUBHBIX IOJHOMOYMN IICHTPOB
MIPEIOCTABIICHHS aIMUHUCTPATHBHBIX YCIyr 00yCIIOBJICHA IIe]Ib UX JIEATSIBHOCTU. BMecTe ¢ TeM, 0e3 QpyHKIuH,
OJyiarofapsi KOTOPBIM PEATU3YIOTCS 3a/iayH, ILIEb JACATEIBHOCTH IICHTPOB MPEIOCTABICHUS aJIMUHUCTPATHBHBIX
yCIyT HE CMOXET OBbITh JOCTHTHYTa. CTOMUT OTMETHUTh, YTO YKa3aHHBIC BbIIIC 3a7aud M (YHKIHH, C IEJIBIO
obecrieyeHus 3 (HEKTUBHOM UX peaTu3anuu, TpeOYIOT 3aKOHOIATEIEHOTO 3aKPETICHUSL.
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Knaccudgukanus u coaep:kanue 3a1a4 1 PyHKUMH aIMUHUCTPATHUBHBIX
MOJIHOMOYHIi LIEHTPOB NMPEAOCTABJICHUS A/IMUHUCTPATUBHBIX YCJIYT

Kymnup lapssa Muxaiinosna, ORCID |D: https://orcid.org/0000-0002-9403-1064
acmupaHT Y4eOHO-HAyYHOTO MHCTUTYTA TpaBa CyMCKOro rocyapCTBEHHOTO yHUBEpcuTeTa, I. CyMbl, YKpanHa

AuHoTanus. OTMEYEHO, YTO MOJ 3aAadaMd aJIMUHHUCTPATHUBHBIX ITOJHOMOYHMH IIEHTPOB MPEIOCTAaBICHUS
aJIMUHHUCTPAaTUBHBIX YCIYT LENeco0Opa3HO MOHMMATh OCHOBHOW BHJ HMX ACATEILHOCTH, 3aKITIOYAIOIIUICS B
COBEPILEHNUHU ONPEAETICHHONH COBOKYITHOCTH ACHCTBHIA, YTO HE MPOTUBOPEYAT JICHCTBYIOIIEMY 3aKOHOIATEIILCTBY
U 00yCIIOBIICHBI JOCTIDKEHHEM €IWHOM LEeNH, KOTOpas 3aKJII0YaeTcss B Ka4eCTBEHHOM U OeCIpensITCTBEHHOM
o0ecneyeHnH MPEIOCTaBICHNS COOTBETCTBYIONIMX YCIYr Ha MecTax Il (U3MUECKHX M IOPUANYECKHUX JII,
MyTEM OCYIIECTBICHUS B3aUMOJECHCTBUS MEXKAY CyObEeKTaMH oOOpamleHHs W CyOBEKTOM MNpPEAOCTaBICHUS
aJIMUHHUCTPAaTUBHBIX yCIyT. YKa3aHHbIC BBILIE 3aa4M Pa3lielieHbl Ha TPH TPYMIbI: OCHOBHBIE, CHEHUANBHBIC U
nomnoyHUTENbHbIE. [IpenocTaBiena copepxaTenbHas XapaKTepUCTHKA KX I0H U3 0003HAYCHHBIX TPYII 3a1a4.
Hokazano, duro moJx (GYHKUUSAMH  aAMHUHUCTPATUBHBIX  I[OJHOMOYHMHA  HEHTPOB  MPEAOCTaBICHUS
AIMUHUCTPATUBHBIX YCJIYT HGHCCOO6p33HO IMOHMMATh OCHOBHBIC HAIIPAaBJICHUA UX ACATCIIbHOCTH, HAIIPABJICHHBIC
Ha pelIeHHEe OCHOBHBIX 3aJad B cdepe MpeoCTaBICHUS aJMUHHCTPATUBHBIX YCIYT, KOTOPbIE BO3SHUKAIOT B
mporecce MCIOIb30BaHUS TPEIOCTABICHHBIX UM 3aKOHOM IMOJHOMOUYMH. K OCHOBHBIM mpu3HakaMm (GyHKIUA
aJIMUHHUCTPATUBHBIX TOJHOMOYHUI OTHECEHO cienyromue: 1) oOycnoBiIeHHbIE MOTPEOHOCTAMH TOCYAapCcTBa M
o0OrmiecTBa B cepe MpeIoCTaBICHHS aIMUHUCTPATUBHBIX YCIYT; 2) Bce (DYHKIUH (OPMHUPYIOTCS B 3aBHCUMOCTH
OT IIeJIeH M 33/1a4 TOCyIapCTBa M OpraHa, KOTOPBIN IPHHSUI PEIICHHE O CO3/IaHIN COOTBETCTBYIOILIETO IIEHTPa; 3)
HE3aBUCUMO OT TOI'O, YTO MNCHTPbI MPEAOCTABJICHUA AAMHWHHCTPATUBHBIX YCJIYTI' MOILYT O6pa3OBI>IBaTI)CSI
pasiMyHbIMM  OpraHaMv MCECTHOI'O CaMOyIIpaBJICHUA WM MCECTHBIMHU AaAMHUHUCTpalUiAMH, BCC ®YHKHHH
aIMHHUCTPATHBHBIX OJHOMOYHH 3THX EHTPOB JOJKHBI HOCHTh OOBEKTHBHBIN XapakTep.

OO00CHOBaHO, 4TO 33a7a4d U (PYHKIMU SIBISIOTCSA B3aMMOCBS3aHHBIMH M B3aWMOJOMOIHSIOIIMMU JIPYT JApyra
HAay4YHbBIMH KaTCropusaMHU. TaK, HUCKIIIOUUTCIBHO 3aJadyaMu aJMHUHHCTPATUBHBIX MOJTHOMOYHH LCHTPOB
TPEeIOCTAaBICHUS aIMHUHUCTPATHBHBIX YCIyT 00yCIIOBIICHA IIeb UX JIeaTebHOCTH. BMecte ¢ Tem, 6e3 GyHKIMH,
Onaromaps KOTOPBIM pean3yloTCs 3aadd, Iedb ACATeIbHOCTH IEHTPOB MPEIOCTABICHNS aJIMHHUCTPATHBHBIX
YCIYr' HC CMOXKET 6I)ITI> JOCTUTHYTA. Crour OTMCTUTDH, YTO YKa3aHHBLIC BBILIC 3aga4d U q)YHK]_[I/II/I, C LCJIBIO
obecnieyeHust 3 PEKTUBHON MX peann3aliy, TpeOyIoT 3aKOHOIATETbHOTO 3aKPETUICHHS.

KiawueBble ciaoBa: 3agauu, QYHKIOUHM, aJMUHUCTPATHUBHBIC IOJHOMOYHS, IEHTPBl MPEAOCTABICHUS
AMUHUCTPATUBHBIX YCIYT.
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Abstract. The author of the article studies scientific points of view regarding the concept of public control over the
activities of public authorities, as well as over the activities of law enforcement agencies. The normative and legal
acts regulating the issues of public control are analyzed. The concept of public control over the activities of the
National Police has been formulated, which should be understood as the active activity of public representatives
stipulated by the public interests of ensuring the steady and effective implementation of the tasks assigned to the
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IlocranoBka mpobGaemu. B ymoBax mocrymoBoro pedopmyBanHs HarionanpHOi momimii Yipainm sk
LEHTPAJIBHOTO OpraHy BHUKOHABYOI BJalu, SKUH CIYXUTh CYCHUIBCTBY LIUISXOM 3a0e€3[eUeHHs OXOPOHH MpaB i
CBOOO/I JIIOUHHU, TPOTHIIT 3TTOUMHHOCTI, MATPUMAaHHS MyOiuHoi 6e3neku i mopsaky [1], muTaHHS TPOMaACEKOTO
KOHTPOJIIO 3a JisUTBHICTIO I[bOTO MPaBOOXOPOHHOTO OpraHy HaO0yBalOTh OCOOJIMBOTO 3HaueHHs. ['poMaachKicTh
MIparHe He TIIBKU CIIOCTEPIraTé 3a MpOoIecoM JIepKaBOTBOPEHHS i pepopMyBaHHS MTPaBOOXOPOHHOTO OpraHy, ajie
H aKTHBHO TpUHMATH Yy HBOMY yd4acTh. Taka ydacTh 3a0e3MEUYyEThCS ILISIXOM 3IIMCHEHHS TPOMaJICHKOTO
KOHTPOJIIO 3a AisuTbHICTIO HarioHanpHOT mosinii Ta B3aeMoii y BUPIIICHHI 3aBlaHb, 110 MMOKJIAAlOThC Ha Hel.
Boanouac, MexaHi3M Ta Tpolleaypa OpraHizamii i 3[iiCHEHHS TPOMaJChKOTO KOHTPOIIO 32 MPaBOOXOPOHHUMH
opraaMm, y ToMy 4ducii i HamioHanpHOIO TOMIIi€r0, 3aKOHOIABIIEM YiTKO HE BPETYNIbOBaHiI, TOMY MOTPeOYyIOTh
HAYKOBOT'O OOTPYHTYBaHHS 1 3aKOHOIABYOTO 3aKPIIlICHHS.

Cran pociaimxkeHHsi npodjemu. HaykoBe miarpyHTS cTaTTi CKJIaJarOTh HalpamlOBaHHS BUEHHX, fAKI
BHBYAIIM B CBOiX poOoTax (hOpMHU T'pOMAJICHKOTO KOHTPOIIIO 32 JisUTBHICTIO OpraHiB IyOJi4HOI Biamu, 30Kpema:
C.®. llenucroka, [.M. Kaposcbkoi, A.M. Kiouka, O.M. My3uuyka, A.®D. Menbanka, JI.P. Hamusaiiko,
0.B. CaBuenka, 1.0. Ckeipcbkoro, B.P. CoOuHOi Ta iHIITMX

Mera i 3aBaaHHs 1ocTizKeHHsl. MeTa Ta 3aBIaHHs CTATTI MOJSTalOTh Y BUBYEHHI HAYKOBUX HOIVISIAIB OO
TIOHSTTSI TPOMAJICBKOT0 KOHTPOITIO 33 MAiSUTHHICTIO OpraHiB myOiuHoi Biaay, (GOpMyBaHHI Ha MiJICTaBi TAKOTO aHaI3y
TIOHSTTSI FPOMAJICEKOT0 KOHTPOJTIO 32 isIbHICTIO HarjioHaIbHOT oLl Ta BU3HAYEHHI HOro O3HaK.

HayxoBa HoBu3Ha aociaimxeHHsi. HaykoBa HOBM3HA IOCIIKEHHS MOJSIra€ B TOMY, IO B MEXax CTaTTi
BIIEpIIIe BU3HAUEHO O3HAKU IPOMAJICHKOI0 KOHTPOJIIO 3a JisbHicTI0O HarioHansHOT mosmiii.

Buknan ocHoBHOTo Matepiaiy. ['poMajcbkuii KOHTPOJNb € OJHHUM 13 HaWBH3HAYaJbHININX TMPOSIBIB
HEeJep)KaBHOTO KOHTPOJIO, «BHUIIMM TIPOSBOM TPOMAISHCHKOI akTHUBHOCTI» [2, c. 15]. LlimkoM BHBa)keHOIO
Burisigae mosuiis JI.P. Hamusaiiko ta O.B. CaB4eHKko, siKi BiMI4arOTh, M0 «TPOMAJICEKHA KOHTPOJIb BUHUKAE Y
X0/l PETPOCIIEKTUBHOTO PO3BUTKY JIEMOKPATUYHOI'O CYCIIJIBCTBA Ta ICTOPUYHOI audepeHiianii OCHOBHUX BHIIB
JICPYKAaBHOTO PETYJIIOBaHHS CyCHUIbHUX BiAHOCHH [3, c. 13]. JloriyHMM NpOIOBKEHHSM BHCJIOBIIEHOTO MOYKE
ciyryBatu TBepaxenHs B. JI. @exopenxo ta S. O. Karysik, siki BiAMI4ar0Th, 10 «OCKIJIBKH PO3BUTOK CYCHIIBCTBA
BiZIOyBa€ThCS 32 YMOB €IHOCTI Ta OOPOTHOM MPOTHIICKHOCTEH MIX COLIIyMOM Ta JIEPXKaBOlO, MK HMparHeHHsAM 10
HEOOMEKEHOT CBOOOAM Ta HEOOXIIHICTIO OOMEKEHh B IM’S Oprasizailii CyCHIJbHOIO JXHUTTS, CBOE TOJIOBHE
3aBJlaHHA rPOMaJIChKa eita 0ayuTh y MpUOOpKaHHI aBTOKPATHYHOI €KCIaHCIi epXaBH, a JepKaBHa ejira — y
npruOOpKaHHI OXJIOKpATHMYHMX TEHAEHLIH couiymy [4]. Sk ysaBIse€ThCS came 3aBASKH 30aJlaHCOBAHOCTI Takoi
JUSTIBHOCTI 3a0€3MEeUy€EThCSI MOYKIIMBICTD MOJANBIIOTO PO3BUTKY CYCHUIbCTBA. BiAMOBIAHO y CydaCHHMX yMOBax
IPOMaJICBKHI KOHTPOJIb MOKE OYTH OXapakTepH30BaHUH y SKOCTI HEOOXiIHOI YMOBH «CTaHOBJICHHS JIEMOKpATIi,
YTBEPKEHHS IPOMAJITHCHKOTO CYCIUIBCTBA, FApaHTYBaHHS COLiBHOI cTabipHOCTI [5, . 33].

MoxkHa 3YCTpITH TaKOXX BXE TEBHOIO MipOI0 3HalOMi, Ha MPHKIIAAI BH3HAYCHHS TIOHSTTS «KOHTPOIbY,
TiIXOAW 70 PO3KPUTTS CYTHOCTI TPOMAJICHKOrO KOHTpONIO. Tak y HaBYalbHOMY MOCIOHHMKY «Jlep:kaBHe
ynpasiniHHs 32 pepakuieio A.@. MenbHUKa rpOMagChbKU KOHTPOJIb BU3HAYAIOTH K «OJIWH 3 BHIIIB COLIaJIBLHOTO
KOHTPOJIO, SIKUH 3IiHCHIOETBCS 00’ €AHAHHSIMU TPOMaJsiH Ta CAaMHUMM TPOMaJsHAMH 1 € BaKIMBOIO (popMoro
peasizariii 1eMOKparTii i crtocoOOM 3aTyueHHs] HaCeJIeHHs JI0 YIPaBIiHHs CYCIJIbCTBOM i JiepkaBoo» [6, c. 149].
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C.®. lenuciok y 3arajlbHOMy PO3YMiHHI TPOMAACHKMHA KOHTPOJb BHU3HAYMB SK «CHCTEMY BiTHOCHH
TPOMAJITHCHKOTO CYCHIJIBCTBA 3 JACPIKABOIO, KA IPYHTYETHCS HA IMA3BITHOCTI AP KaBHUX OPTaHiB HEICpP KaBHIM
CTpYKTypaMm (TpOMaJChbKUM OpTaHi3allisiM, TEepeCidHUM TpoMaIsHaM, HE3UICKHUM aHATTHYHAM IICHTpPaM,
3acobam macoBoi iHdopmarii)» [7, ¢ 82].

Ha gymxy 1.O. CkBipcbKoro, mia rpoMachbKUM KOHTPOJIEM CIiJl PO3YMITH «CIOCTEPEKEHHS TPOMaICBKOCTI
3a TISUTHHICTIO OpPTaHiB JIEPXKaBHOI BIaJM Ta OpPTaHIB MICIIEBOTO CaMOBPSTyBaHHA, X MOCAJOBHMH OCOOaMH, a
TaKOX 3a HEeIEpKaBHUMH OpraHi3allisIMH Ta IHIIUMH Cy0’ €KTaMu MPH 37iiiCHEHHI HUMHU BIaJHUX YIPAaBIiHCHKUX
(GyHKUIH, B TOMY YHCIi 1 B pa3i BUKOHaHHS HUMH JEJIETOBaHUX BIAaJHHUX ITOBHOBA)KEHB, SIKE MA€ CBOEI METOIO
3a0e3neyeHHs 3aKOHHOCT] Ta TUCIUILTIHU ¥ cepi myOmianoro ympasmiHes [8, ¢. 24]. 3 mozumii A.C. KpymHika
TPOMAJICEKHI KOHTPOJb ABJISIE COO0I0 OMHY «3 (DYHKITIH TPOMAJSTHCHKOTO CYCHIIBCTBA, MPOSBOM SIKOI € ITyOIidHa
nepeBipKa AisUIBHOCTI OpraHiB BiIaAWd 3 OOKy TrpoMaisH Ta iX 00’€JIHaHb Ha BIAMOBINHICTH WiJiel, AKi Biaaa
MIPOTOJIONIYE i, CIPSIMOBaHA HA KOPETYBAaHHS SIK Ii€1 MiSUTBHOCTI, TaK 1 caMux 1isei» [9, ¢. 3]. ABTopu MoHoTrpadii
«TeopeTuko-mpaBoBi 3acaaW TPOMAICHKOTO KOHTPOJIO 3a MisUTBHICTIO OPTaHiB ACPXKABHOI BIaJAW» TOHSITTS
«TpOMAJICHKHI KOHTPOJIb» MPOMOHYIOTh PO3MNIAAATH SK «CHUCTEMHY IiSUIbHICTb 1HCTUTYTIB TPOMAaIsSHCHKOTO
CYCIUIBCTBA UM OKPEMHX TPOMAJISH 3 METOIO BUPILLICHHS CYCIIIbHO-3HAUYIINX 3aBlIaHb, 3aXUCTY i 3a0e3meueHHs
mpaB 1 cBOOO JIIOJIMHY, 3aI0BOJIEHHS IMOTPed Ta iHTEPECiB CYCIHIILCTBA B ILIOMY, BCTAHOBJICHHS BiAIIOBITHOCTI
(hyHKIIIOHYBaHHS OpraHiB MyOmidHOI BJIaaW BHMOTaM 3aKOHOJABCTBA y MPOIECi iX ComiadbHOI B3aEMOIIl 3
IPOMAJICHKICTIO, IO CIPsIMOBaHA Ha 3a0e3neuyeHHs e(hEeKTHBHOCTI JepKaBHO-TPOMAJICBKUX BigHOCHE» [3, ¢. 32].
IIpu wpomy JL.P. HanuBaitko Ta O.B. CaBuyeHKO NpPUXOASTh BHCHOBKY, LIO «TPOMAACBKUN KOHTPOJb €
BJIACTHBICTIO CYCIIIILCTBA 1 BUCTYIA€ B SKOCTI OJHIE] 3 HWOTO OCHOBHHMX (YHKIIA Ta y poili iHAMKaTopa
BU3HAYCHHS €()EKTUBHOCTI LIbOTO BILIMBY, CIIPSIMOBaHHUI Ha ONTUMI3aLil0 IisUIbHOCTI myOmivHol Biaam» [3, ¢. 32].

[cHYIOTB TaKOX MiAXOAM 10 BU3HAYEHHS TPOMAJICHKOTO KOHTPOJIO Y HIMPOKOMY Ta BY3bKOMY PO3yMiHHI.
Hampuxman, O.C. I[loneniyk y mmpokoMy po3yMiHHI BU3HA4a€ KOHTPOJb SK OPTaHi30BaHy CHCTEMY (MeXaHi3M)
KOHTPOJIBHUX 3aXO0/IiB, SIKi 32CTOCOBYIOTHCS IHCTUTYLISIMH TPOMAaJISTHCHKOTO CYCIILIBCTBA T4 OKPEMO FPOMaISTHAMH,
CIpPSIMOBAaHUX Ha BUSBICHHS 1 MPHUIWHEHHS MOPYIICHb NpaB 1 ¢cBOOOJ JIOAMHU 31 CTOPOHH OpraHiB IyOIidHOI
BJIaAM Ta IiX TOCAJOBUX O0Ci0, 3 METOI MiIBHIICHHA HAaNIHHOCTI Ta e(QEeKTUBHOCTI [isUIBHOCTI IepKaBH,
3a0e3neueHHs JOTPUMaHH TUCLUIUIIHU Ta MPaBOMOPSAKY. Y BY3bKOMY PO3YMIHHS IPOMAaJChKHM KOHTPOJEM 3
MO3HMIIIi aBTOpa, € MPOIEC BIUIMBY HACENCHHS HAa OpraHH JAEpXKaBHOI BIAAW 1 YNPaBIiHHSA Yy LIISX SIKICHOTO
3a0e3MeueHHs 31 CTOPOHU OCTaHHIX CBOIX 000B’s3KiB mepen cycminibetBoM [ 10, ¢. 10].

3 BHKJIQICHOTO B y3aralbHEHOMY PO3YMiHHI BUIUIMBAE, 10 TPOMAJCHKUII KOHTPOJIb € OAHIEI0 3 OCHOBHHUX
XapaKTepUCTUK TPOMAASIHCBKOTO CYCIHiJIbCTBA, Ta IMPABOBOi JEMOKPATHYHOI JiepKaBH. BUKIagaroun iHIIUMH
cioBaMu nojioxkeHHss KoHcTuryiii Ykpainu, 1110 «€IMHUM JDKEpeIoM Biaad B Ykpaini € Hapom» [11], MoxHa
CTBEPAKYBaTH, IO HapoX (rpoMaisHu YKpaiHW) BHCTYNAIOTh T'OJIOBHMM «BIAagHUM cy0’ekTom». ToOTO Hapox
(rpomansHu YKpaiHu) 31iHCHIOIOTH YIIPaBIiHHS Jep>KaBHUMH CIIpaBaMH Ha BCiX PIBHSX Oe3mocepeiHbo abo uepes
CBOIX TMpPEICTaBHUKIB. Y CBOIO Hepry peaii3allis KOHTPOJIIO Yepe3 CBOIX MpPEACTABHUKIB PO3PHUBAE CYTHICTH
JepKaBHOTO KOHTPOJIIO, y TOM 4Yac Ak Oe3mocepenHe 3IIHCHEHHS KOHTPOIIO TPOMAaISHUHOM (IHCTHTYLIEIO,
YTBOPEHOIO T'POMAITHUHOM a00 iX TPYIIOI0) SIK pa3 yocoOI0€ TPOMaICEKUN KOHTPOJIb.

IMpy IbOMY TPOMAJICHKUI KOHTPOJIb SIK CKIIAJIOBA HEIEP)KABHOTO KOHTPOJIO BIJPI3HSETHCS BiJ] OCTAHHBOTO
CyO’€KTHMM CKIJIQJIOM. Y3arajibHEHO BiIOBIIHUX CYO’€KTiB OynaeMo HMeHyBaTH NPEACTABHHKAMH TPOMAISTHCHKOTO
CyCIiTbcTBa 200 TPOMAZICHKICTh. B CBOIO 4epry mifl TpOMa/sIHCHKAM CYCHiIbCTBOM BBKAEMO 33 HEOOXiTHE PO3YMITH

JIOOPOBIIEHO BUSIBIIIIOTE B HUX CBOIO iHIIIIATHBY i CBOIO BIAMOBIAABHICTEY [12, €. 267].

OxpeMuii HampsM HAayKOBHX JOCHIDKEHb CKIAJAIOTh IOLIYKH PO3YMIHHS TPOMAaJChKOIO KOHTPOJIIO 32
OKpeMHUMH cepaMu CycHiIbHUX BIJHOCHH UM OpradiB myOniuHoi Biaau. Hanpukian, C.®. JleHUCIOK PHUCBSATHUB
JUcepTaliiiHe JTOCTIDKeHHS TPOMaJChKOMY KOHTPOJIO 3a IPAaBOOXOPOHHOKIO JisUTBHICTIO B YKpaiHi, SKUi
BU3HAUMB «IK CYKYNHICTb il Cy0’€KTiB KOHTPOJIIO, YPEryJlbOBaHHX, FOJOBHUM UYMHOM, HOpPMaMH IpaBa, IO
3IACHIOETBCSI Ha IUCIIO3UTMBHHUX 3acaiax, a HAcHiJKM MaloTh PEKOMEHAALIHMN XapakTep 1 MONAralTh y
nepeBipIli 3aKOHHOCTI aIMiHICTPATHUBHOT JisSUTLHOCTI ITPaBOOXOPOHHUX OPTaHiB, iX MOCAJ0BHX 1 CIIy’)k00BUX 0Ci0,
CTaHy JOTpUMAaHHS TMpaB, CB0OOOJ (I3UUHKMX Ta MOPUIUYHHX OCIO IiJg dYac 3acTOCYBaHHS 3aXOJiB
aJIMiHICTPAaTUBHOTO MPUMYCY, IPUHHATTS YIPaBIIHCHKUX PillleHb, AKi CTOCYIOTHCS 3a0e3MeueHHs BKa3aHHUX Mpas i
cBobom» [13, c. 60-61].

O.M. My31uyK, BUOKPEMIIIOIOUYH BHM KOHTPOJIO 32 JisUIBHICTIO TIPAaBOOXOPOHHUX OpTaHiB B YKpaiHi, He
OMHHA€ MPOOJIEMYy TPOMAACHKOTO KOHTPOJIO SIK OKPEMOro BHJY KOHTPOJIIO, MiJl SKUM MPOIOHYE PO3YMITH
«CTIOCTEPEKEHHS] YM TMepeBipKy IHAWBINyalbHUMH a00 KOJEKTUBHUMHU (30BHIIIHIMH 4YM BHYTPILIHIMH)
HEeJIepXKaBHUMHU Cy0’€KTaMH BHUKOHAHHS (JOTPUMaHHS) IMPABOOXOPOHHUMH OpraHamMH Ta IX MpaiiBHUKAMU
YUHHOTO 3aKOHOJIABCTBA, SIKi, K MPaBHJIO, HE MOXYTh BTpy4arucsi y npodeciiiHy AisUTbHICTD MPaBOOXOPOHHUX
OpraHiB, a iX pillleHHs 3/1e0LIBIIOr0 HOCSTh PEKOMEHAAIHHUI Ta npodinakTHYHui Xxapakrep» [14, c. 22].
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MLII. ByGutiii, IPUCBSITUBIIN OKpEeMYy IyOJiKaIlif0 OCOOJUBOCTSM 3IMCHEHHS IPOMAJICHKOTO KOHTPOIIIO 3a
JISUIBHICTIO OpraHiB Jep:KaBHOI BJIAJM Ta MICLIEBOI'O CaMOBPSIYBaHHs], IPUXOAUTh BUCHOBKY, LII0 I'POMaJCEKUM
KOHTPOJIEM € «ITOCTIAOBHICTH i, M0 3AIMCHIOIOTHCS TPOMAITHAMU Ta iX aBTOHOMHUMH 00’ €THAHHSIMH 3 METOIO
BUSIBIICHHS Ta 3amo0iraHHs HETaTWBHHUX SIBUIL 1 MOpYIIEHb y cdepi Aep>KaBHOTO YNPaBIiHHS Ta JOACPIKAHHS
iHTepeciB rpOMasTHCHKOTO CYCIIIBCTBA, KA BKIIIOYA€E B cebe psij eTamiB: 1) cCHCTEeMAaTUYHUI MOHITOPUHT pillleHb
1 miif opraHiB JAep)KaBHOI i MyHIITUTIANBHOT BIIAAM Ta iX MOCAZOBUX OCi0; 2) TpoMajichka eKCIepTH3a KOHKPETHUX
pitieHs 1 Aifi opraHiB Aep)kKaBHOI 1 MyHIIMIIAIBHOI BIagd Ta iX MocanoBux ocib; 3) myOniuHe mpencTaBleHHS
Pe3yJIbTaTiB IPOMaJICHKOI €KCIISPTH3H BIIAJIi Ta CyciibCTBY» [15, c. 17].

MHoro 3a cmiBaBTOpcTBOM B.A. JlopolieHKa HampalbOBaHO BH3HAYCHHS TPOMAICHKOTO KOHTPONIIO 3a
IisuTbHICTIO HamioHamsHOTO aHTUKOPYMIIIHOTO 0F0po YKpaiHH, a came: «CHOCTEPEKEHHS CIIeniaJbHO CTBOPEHOIO
Pagoio TpoMamchKkoro KOHTPOIO, OKPEMHUMH TpOMaasHaMH Ta IHIIUMH IHCTHTYLISIMH TPOMaISHCHKOTO
CycIinbsCcTBa 3a AisutbHicTIO HABY Ha mpemmer 11 BiNOBITHOCTI YMHHOMY 3aKOHOABCTBY 3 METOIO HEIOMYIIICHHS
MOpYIIeHb CTAaHAAPTIB Ta MiABHUINEHHS MOKA3HUKIB ii e(eKTHBHOCTI NIISXOM peami3amii BiIMOBIIHUM YHHOM
BCTAQHOBJICHHX aJIMiHICTPAaTHBHO-TIPABOBUMH HOpMamu mipaBy [ 16, c. 173]

OxpeMi cydacHi HayKoBi myOiKalii TOPKAIOTHCS TaKOXK MPOOJIEMH BUBYECHHS TPOMAJICHKOTO KOHTPOJIIO 3a
nisutpHicTIO HamionansHoi momimii. Tak, A.M. Kiouko Ta B.M. CobnHa omHUMU 3 TIEPIINX PO3TISHYIN aKTyalbHi
MMATaHHS 3AIACHEHHS TPOMAaICHKOT0 KOHTPOIIO 3a HiSUTBHICTIO Todirtii B Ykpaini [17]. BTiM aBTOpH IepeBaskHO
OOMEXWIIMCh BUBUCHHSAM 33JCKJIapOBAaHUX Ha HOPMATUBHOMY PiBHI TMOJIOKEHb MO0 «TPOMAJICHKOTO KOHTPOIIIO
nomittii» (posain VIII 3akony Ykpainu «lIpo HamioHansHy momiitito»).

binbm meranpHe AOCHTIHKEHHS TPOMAJICHKOTO KOHTPOIO 32 MisTbHICTIO HamioHaneHOI momimii mpoBeeHo
C.B. MenBenenko, SKuii y MiACYMKY C(HOpMYJIIOBaB Take HOTO BH3HAUCHHS: «IUICCIPSIMOBAHA isUTbHICTH
rpoMajchKocTi (rpoMaisiH YKpaiHW, 1HO3eMINiB, TPOMAJCHKHX OpraHizamiid, NpeACTaBHUKIB YCTaHOB 1
MiAIPUEMCTB) IIOMO0 BUKOHAHHS opraHamu HamioHanmeHOi mommimii YkpaiHM NMOBHOBaXK€Hb, NOTPUMAHHS HUMH
3aKOHHOCTI, TUCLUILTIHU, 3aXUCTY NpaB 1 CBOOO JIFOJAWHHM, IHTEPECIB CYCIILCTBA Ta AepxkaBu» [18, c. 34].

Oxkpemoi yBaru 3aciiyrOBYIOTb HOPMATHBHO-IIPABOBI IOJIOXEHHS, HIO0 PO3KPHBAIOTH 3MICT MOHSITTS
«TPOMAJICBKUI KOHTPOIBY. AHANI3 3aKOHOJABYMX IPHUIHCIB BKAa3y€ Ha BIACYTHICTh €IWHOTO IMIIXOAYy HE TE€ IIO0
CTOCOBHO PO3KPUTTA 3MICTYy YM BHM3HAYEHHS MOHATTS TPOMAJACHKOIO KOHTPOJIIO, a HABiTh HAJAHHS JaHOMY
TepMiHy «o(iliiHOTO cTarycy», HiOM MOBa Hae MPO HAyKOBO-TEOPETUYHI MOTIISIIA OKPEMUX BUCHHX, & HE €UHY
JIepKaBHY TMONITHKY, GYHIAMEHT SIKO1 3aKJIaIa€ThCsl TTAPIaMEHTOM Ha PiBHI 3aKOHIB. 3BepHEMO yBary 30KpemMa Ha
TaKi, y TOMY YHCIIi, PETPOCIIEKTUBHI (haKTH.

Be3yMOBHO OCHOBHHIM 3aKOHOJIABYMM aKTOM, SIKWH YHOPMYBaB OCHOBU IPOMaJICBKOTO KOHTPOITIo OyB 3aKoH «[1po
JIEMOKpAaTHYHHI [MBUTBHUIA KOHTPOJIH HaJ BOEHHOIO OpraHi3alli€lo Ta MpaBOOXOPOHHHUMH OpPraHaMH JiepsKaBwy» (Bif
19.06.2003). Cepexn nepeBar Ha3BaHOTO JOKYMEHTY BapTO Ha3BaTH: BU3HAYEHHS HOHATTS «IEMOKPATUYHUI IMBLIBHHUIA
KOHTPOJIb HaJi BOEHHOIO opraHi3alli€lo Ta TPaBOOXOPOHHUMH OpraHamMH JepkKaBH (IMBUIGHUE KOHTpOINB)» (cT. 1);
3aKpIIUICHHS 3aBJIaHb IIMBUILHOIO KOHTPOJIIO (CT. 2); OKPECICHHS MICIsl IPOMAJICHKOr0 KOHTPOJIIO Y CUCTEMI IIUBLIHLHOTO
KOHTPOIIO (CT. 6); PO3KPUTTS 3MiCTY TPOMAZCHKOTO KOHTPOIMIO y MEKaxX OKpeMoro po3ainy V «I"poMaaceKuil KOHTPOIIb
HaJl BOEHHOIO OpIraHi3ali€lo i NpaBOOXOPOHHUMH OpPTaHaMH JIEPKABI.

YV 2014-2015 pp. Oynu po3pobiieHi mpoekTH 3akoHy «IIpo rpomaackkuii KOHTposib» Ne 4697 Bin 14.04.2014
ta Ne 2737-1 Big 13.05.2015, sxuMu mig TPOMAACHKUM KOHTPOJIEM 3allPONOHOBAHO PO3YMITH: «HisJIbHICTH
Cy0’€KTIB TpOMAJICHKOTO KOHTPOJIO 3 HAMNIALy, IMEPEeBIpKHM Ta OIIHKH MisUTBHOCTI 00 €KTIB TPOMAICHKOTO
KOHTPOJIIO Ha TPEJMET BIAMOBIIHOCTI TaKol JiSUIBHOCTI BUMOIaM, BCTAHOBJICHUM 3aKOHOJABCTBOM YKpaiHH, Ta
CYCIIJIBHUM 1HTepecam» [19], «CycmiibHy AisSUTBHICTE TPOMAJCHKUX 00’ €IHaHb, MPEAMETOM SKOI € 3IIHCHCHHS
HarJsiAy 3a BIATIOBIAHICTIO MiSUTBHOCTI OpraHiB JepXaBHOi BJaJd, OPraHiB MiICIIEBOTO CaMOBPSIyBaHHS, IX
nocasoBuX i ciyx00Bux oci6 Koncrurynii Ykpainu, 3akoHaMm YKpaiHH, iHIIMM HOPMaTHBHO-TIPABOBUM aKTaM Ta
3a IOTPUMAHHSIM HUMH JIepyKaBHOT quctMILIiHmy [20] BiAIOBIIHO.

3akoH «I[Ipo nemMOKkpaTHUHMI IMBIILHUK KOHTPOJbL Hall BoeHHOIO opraHizamiero Ta MPaBOOXOPOHHUMH
OpraHamMH Jep>KaBW» BTPATUB YMHHICTH y 3B’3Ky 3 mpuiHATTAM 21.06.2018 3akony Ykpainm «HauionaiabHy
Oe3meky Ykpainw» [21], kUM Kpi3b NMpU3My Oprasizaiii JisUTBHOCTI JepKaBHUX OpraHiB y cdepax Oe3mekd i
00OpOHU, BCTAHOBJICHO 3acaju 3a0e3NedeHHs JeMOKPAaTHIHOTO IIMBUTLHOTO KOHTPOJIO MO0 MepinX. 30Kpema,
HOHATTA JIEMOKPAaTHUYHOTO LHBIIBHOTO KOHTPOJIIO MOJAHO SAK «KOMIUIEKC 3AIMCHIOBAaHMX BIAMOBIAHO [0
KonctuTynii i 3akoHiB YKpaiHH NMpaBOBUX, OpraHizalliiHuX, iHQOpMAIiHUX, KaJpOBUX Ta IHIIMX 3aXOJIB JUIS
3a0e3neueHHs BEpXOBEHCTBA NPaBa, 3aKOHHOCTI, MI3BITHOCTI, MPO30POCTi OpPraHiB CEKTOpY Oe3neku 1 000poHH Ta
IHIINX OpraHiB, AiSUIBHICTH SIKMX IOB’si3aHa 3 OOMEXEHHSM y BH3HAYEHHMX 3aKOHOM BHIaJKax HpaB i cBOOOA
JIOAVMHY, CHOPUSHHS I1X eQEeKTHBHIM IisUTbHOCTI i BHKOHAHHIO TMOKJIAQAEHHMX Ha HHUX (QYHKLIH, 3MIIHEHHIO
HaI[loHaJIbHOT Oe3neku Ykpainu» [21] (1. 5 4.1 c1.1 3akony Ykpainu «IIpo HaiioHanbHY Oe3eKy YKpaiHu»).

Bucnosku. IlincymoByroun BHKIaAeHE, IPYHTYIOUHCh Ha po3yMmiHHi HamioHanbHo momimii sik 00’ekTy
rpOMaJCbKOI0 KOHTPOJIIO, BBAXKAEMO, L0 IPOMAACEKUI KOHTPOJIb 3a AisbHICTIO HamioHansHOT nominii Mae OyTu
OXapaKTepU30BaHUI HACTYITHUMH O3HAKAMH:
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— IPOMAJICBKUIl KOHTPOJIb € BHIOM HEAEP)KABHOTO Ta IPOSBOM COLIAJbHOTO KOHTPONIO, (DYHKII€IO
TPOMaJITHCEKOTO CYCIIIBbCTBA;

— y3araJIbHEHO Cy0’€KTaMU TPOMAJICHKOTO KOHTPOJIO 3a MisuTbHICTIO HarioHanpHOI momimii € yes
CYKYIHICTb MPEJICTABHUKIB TPOMAISIHCHKOTO CYCIIIJIbCTBA;

— HE JUBIISTYUCH HA ICHYBaHHS Pi3HUX METOJOJOTIYHMX MiIXOMAiB MO0 BU3HAUYEHHS MOHATTS TPOMaJCHEKOTO
KOHTPOIIIO, HUM € aKTHBHA MisUTbHICTH (OyAb-fKa coIlialbHA aKTHUBHICTh) TPOMAASHCHKOTO CYCIIIBCTBA, fKa
noJsirae y peajizamii NeBHUX Jil (3aX0/iB), AKi yOCOOIIOIOTE HOPMATHBHO 3aKpiljieHi Horo npasa;

— peaJi3allis TpOMajICbKOro KOHTPOJIIO 32 JisuibHICTI0O HarlioHaapHOT NOJIIIiT Ma€e CIpUsATH 3a0€3NCUeHHIO HE
JUIIe 3aKOHHOCTI Ta AWCIUWILUTIHA Yy MAisUTBHOCTI TPAIliBHUKIB CHUCTEMH Ii OpraHiB Ta yCTaHOB, a TaKOX —
HEYXUJIBHOIO Ta e()eKTUBHOTO BHUKOHAHHA IIOKJIAJACHUX Ha IOJMILII0 3aBJaHb, L0 3arajoM YOCOOJIO€ BaXJIUBHUM
CyCHuIbHUH iHTepec (MeTy TPOMAACHKOTO KOHTPONIO) — 3a0E3MEYCHHS HAJICKHOTO (PYHKIIOHYBaHHS
HartionansHoi momitii Sk yHiKamesHOT (popmartii CITyKiHHS CyCITIITBCTBY;

— He AWBITYNCH Ha Te, IO Aii, BTUTFOBaHI TPOMaJCHKICTIO, Oe3mocepelHh0 He TOJATaTh Y KOpeTryBaHHI
¢yHkuionyBanHs HanionaneHoi mominii, OpUTArHeHi i1 TNpPaliBHUKIB A0 IOPUIMYHOI BiAMOBINAIBLHOCTI,
HOPMAaTUBHO 3aKpiIUIEHHI rapaHTii pearyBaHHS Ha HHX 3 OOKy YHOBHOBa)XCHHUX cCyO’€KTiB 3abe3nedyroTh
JOCSITHEHHSI METH I'POMAJICBKOTO KOHTPOJIIO.

BcTanoBiieHHS O3HAK TPOMaACHKOTO KOHTPOJIO 3a MisUTbHICTIO HallioHampHOI MOl JaroTh MiICTaBH
BU3HAYUTH HOTO y3arajibHEHE MOHATTS, a caMe: aKTHUBHA JiSUIbHICTh MPEACTaBHUKIB IPOMAJICHKOCTi, 00yMOBJICHA
CYCIIITPHUMH 1HTEpecaMu 3a0e3MedeHHs] HEYXMIFHOTO Ta e()EeKTHBHOTO BHKOHAHHS TOKIAJCHHX HA ITOJIII0
3aB/IaHb, 3aKOHHOCTI Ta TUCIUILTIHU Y AiSUTBHOCTI MPAIiBHUKIB CUCTEMH ii OPTaHiB Ta YCTAHOB MUIIXOM pealti3amii
HaJIaHMX Ta 3a0e3MeYeHNX 3aKOHOM MpaB.

Buxosuu 3i 3MicTy TpOMaJICBKOTO KOHTPOJIIO 3a AisUTbHICTIO HaiioHaibHOT MOTIIii, SIKHi € MTOXiTHUM BiJl
3araJbHOTO PO3YMIHHS I'POMAJCHKOTO KOHTPOJIO, KWl B CBOIO YEpry € BHIOM HEJCP)KaBHOTO Ta COLIAIbHOTO
KOHTPOJIIO, Ha Hally AYMKY, OCHOBHi 3aBJaHHS IEPLIOr0 MalOTh TOJSATaTH y: 1) BUSABJICHHI BIAXWICHb Yy
JisUTbHOCTI ToMinii Ta BUPOOJIEHI MPOMO3MLiKM MIOA0 IX YCYHEHHS; 2) ypaxyBaHHsS TpPOMaJChbKOi JYMKH HpH
MPUAHATTI YIPABIIHCHKHUX PIillleHh Ta HOPMAaTHBHO-TIPaBOBOMY peTyiioBaHHI (yHKIIOHyBaHHA HarioHampHOT
TOJIIIIT y PO3pi3i BUKOHAHHS MOKIAJACHUX HA HEl 3aBJlaHb; 3) CIPUSHHS 3a0e3MeueHHs T0CTaTHROTO (PiHAHCYBaHHS
JUSUIBHOCTI CHUCTEMH OpraHiB Ta ycTaHOB HallioHajabHOI MOJiNii, BU3HAYCHHIO HAJIS)KHOTO PIBHS TPOIIOBOTO
3a0e3neyeHHst (3apoOiTHOI TIaTH) X MpamiBHUKIB; 4) CIPUSHHA BUKOPUCTAHHS 32 I[UTHOBUM MpH3HAYCHHIM
OIOPKETHOTO KOIITIB, NEPKaBHOTO MaifHa, Mo mepedyBae y BmacHOCTi (B ympasiinHi) HamioHampHOI momimii;
5) cipusinas  opMyBaHHS KaIpOBOTO CKJIaJAy OpraHiB Ta ycraHoB HarioHaapHOI TOMiMii 3a MPHUHIMIIAME
npodecioHaTizMy Ta J00POUECHOCTI; 6) MonepeKeHHS MopyieHs HOpM KoHeTuTyilii, 3akoHiB YKpaiHu Ta iHIINX
HOPMaTHBHO-TIPAaBOBUX aKTiB (30KpeMa BHMOI, OOMEKeHb Ta 3a00pOH aHTHKOPYIIIMHOTO 3aKOHOIABCTBA)
npaliBHUKaMHA CHCTEMH OPTaHiB Ta YCTaHOB MOJilii, CIPUSHHS MPUTSATHEHHS TaKKX OCi0 0 BiNOBIIAIBHOCTI Yy
pa3i mopylIeHHs] HAMHU TUCHHWIUIIHY; 7) COPUSHHS MiABUIIEHHIO PIBHS MPAaBOCBIIOMOCTI MpPAI[iBHUKIB CHCTEMHU
OpraHiB Ta YCTaHOB TOJIIii, 3a0e3redeHHs peasbHOro JOTPUMAaHHS HHMH TPaBOBUX NPHHIUIIB (TPUHIIMITIB
JUSITBHOCTI TIOJTIITIT).
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OO01mecTBeHHBIA KOHTPOJIb 32 IeITeJIbHOCTHI0 HanuoHAIbHOM MOJTUIMK:
NMOHSITHE U TIPU3HAKU

Bacuiaenxo Bukrop Muxaiinosuu, e-mail: Vasylenko Viktor@ukr.net,
K.J0.H, JOLCHT, 3aMecTuTenb JekaHa ¢axynpreta Ne 5 XapbKOBCKOI'O HAIMOHAJIBHOIO YHHMBEPCHUTETA
BHYTPEHHUX JEJI, I'. XapbKOB, Y KpanHa

AHHoTanus. B craTee paccMaTpHUBarOTCS HaydHBIE B3TIIAIBI OTHOCHTEIFHO TIOHATHS OOIIECTBEHHOTO KOHTPOJIS
3a JIEATCIILHOCTBIO OPraHOB MyOJIMYHOW BJIACTU, a TAKXKE NMPABOOXPAHUTEILHBIX OPraHOB. AHATU3UPYIOTCS
HOPMAaTHUBHO-TIPABOBBIC aKThI, PETYJIUPYIOIINE BOIPOCHI 00IIECTBEHHOT0 KOHTPOIIst. C(hOpMyTUpPOBaHO TOHSTHE
00IIEeCTBEHHOTO KOHTPOJIA 3a IeATeILHOCThI0 HammoHaapHOM TOMHITHH, TT0A KOTOPEIM IMpeaIaracTcs MOHNMAaTh
AKTUBHYIO JIESTEIEHOCTh MPEICTaBUTENEH OOIMECTBEHHOCTH, OOYCIOBIEHHYIO OOIIECTBEHHBIMH HWHTEpECaMH
oOecrieueHusl HEYKJIOHHOTO U 3P (EKTUBHOTO BBITIOJHEHUS BO3JI0KCHHBIX HA TIOJIMIIMIO 3314, 3aKOHHOCTH H
TUCIUIUINHBI B JIEATENBHOCTH pPAOOTHUKOB CHCTEMbl €€ OpraHOB W YUPESKICHHWA ITyTeM pean3alliu
MIPEAOCTABIICHHBIX U 00SCIICYCHHBIX 3aKOHOM TIPaB.

BeiienieHpl IpU3HAKK U 337294 O0IIECTBEHHOIO0 KOHTPOJIA 32 JACATEIbHOCThIO HallMoHAIBHOW TOTUITIH.

Ki1roueBble cj10Ba: KOHTPOJIb, OOIIECTBEHHBIH KOHTPOJIb, IPU3HAKH KOHTpOuIs, HanmonanpHast moaunusl.
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STRUCTURAL AND FUNCTIONAL SUPPORT OF OPERATIONAL -
SEARCH COUNTERING TO CRIME IN PRISON

Dmytro M. Tsekhan
Odesa National Law Academy, Ukraine
e-mail: dimatsekhan@gmail.com

Abstract. The article singles out two groups of subjects that provide operative-search counteraction to crime in
places of imprisonment. The existing legal gaps in the regulation of the functions of operational units in places of
imprisonment are analyzed and amendments to the legidation are developed in order to eliminate them. The
approach to the need to liquidate operationa units in penitentiary institutions has been criticized. The functional
orientation of operational units to ensure the order of serving a criminal sentence in the form of imprisonment is
analyzed in detail. It is stated that, at present, the legislation does not contain an exhaustive list of powers of
operational units to ensure the regime in penitentiary institutions. The main functions of operational units in
relation to this area of work are highlighted, as well as the system of functions aimed at combating crime in
penitentiary institutions.

Keywor ds. operative subdivisions, crime, penitentiary ingtitutions, regime, counteraction.

IpoTHis 37I0YMHHOCTI € OaraTOpiBHEBOI Ta KOMIUICKCHOKO JISUTHHICTIO, SIKy 3IIMCHIOE 3HAa4YHA KiJIBKICTh
JIEPPKaBHUX 1HCTUTYIIN Ta CyO’€KTIB MPaBOOXOPOHHOI MisuTbHOCTI. Came TOMy, aHA3YIOUM OpraHi3alliifHui piBeHb
MPOTHJIii KOHKPETHUM (hOpMaM 3JI0YMHHOI JISUTLHOCTI, OJJHUM i3 KJIFOUOBHX 3aBJaHb € XapaKTCPUCTHKA CTPYKTYPH Ta
KOMITCTEeHIii Cy0 €KTiB, sIKi 3MIHCHIOIOTh TaKy MPOTHAII0. 3BaKAIOUM Ha OOpaHWMi HaMM MiAXiA IIOAO PO3YMiHHS
3JI0YMHHOCTI Y MICIISIX TI030aBIEHHS BOJTi, 30KpeMa OOTPYHTYBaHH;I TIO3HILi1, 110 37I0YMHHA [TisUTHHICTH IEPCOHATY YCTaHOB
BUKOHAHHS TIOKapaHb € YaCTHHOIO 3JI0YMHHOCTI Y MICIISIX TT030aBIICHHS BOJI SIK CUCTEMH Y MEYaX HAIIOTO JOCIIHKEHHS
notpedye CTPYKTYpHO-(YHKI[IOHATbHA XapaKTepPUCTHKA ONEPaTHBHO-PO3IIYKOBOI TMPOTHIii 3JIOYMHHOCTI MOTpedye
3aCTOCYBaHHS CHCTEMHOTO TTIXOMY, OCKLIBKH, iCHY€E CHCTeMa Cy0 €KTIB, SIKi peaTli3yfoTh BKa3aHHUI HaIpsIM OIIEPaTHBHO-
PO3IIYKOBOi pOOOTH Ha MPHUHIIMMI IHIIATHBHOCTI Ta KOMIUIEKCHOCTI MiZXO/Y, III0 3yMOBJIEHO CTIHKMMH KOPEISIIiHUMHI
3QJIGKHOCTSIMH MDK 3JIOYMHHICTIO Y MICIIX MO030aBieHHS BOJI Ta Pi3HUMH (HOpMaMH 3JIOYMHHOI JSUTBHOCTI, sIKa
3IHCHIOETBCS 11033 MEKaMH YCTAHOB BUKOHAHHS KPUMiHAILHUX MOKapaHb.

[MuTanHs CTPYKTYPHO-(PYHKIIIOHATEHOTO 320€3MeUYeHHS OIIepaTHBHO-PO3IIYKOBOI JisTHOCTI B HAYI[ CTaJIN
TUTAHOBO JIOCJI/KYBATUCS TPUOIU3HO HANPUKIHII MIICTAECATHX — HA MOYATKYy CEMHJECSITUX POKIB MHHYJIOTO
cTopiuus. BpaxoByrouw KoHIeNTyanbHi po3poOku mpobinem ympaeninas A. I. AnekceeBa, B.T. BoOpoga,
b. €. bormanosa, /I. B. I'pebenschkoro, O.TI. Jlekaps, B. A.JlykamoBa, C.C. Oumucwkkoro, ['. K. Cuninosa,
Oynu cdopMmysibOBaHI OCHOBM YMNpaBiIiHHA M oprasizauii y cdepi OPJl, a 3romoM peranizoBaHi 3a iHIIUMH
HampssMaMd SIK B JIOKTOPCBKHMX, Tak 1 KaHaumaarcbkux mucepraiisx (B. M. Atrmaxutos, I 1. bacerbkui,
M. I1. Bogpko, L. O. Kitimos, b. I1. Cmaropuncekwii, A. b. YTeBcbkuii).

BonHouac, HEoOXigHO HAroIOCHTH Ha TOMY, IO HAayKOBE pO3pOOJIEHHS OpraHi3allifHMX pIilieHb 3
YIIOCKOHAJIEHHS CCTEMH OTIEPATUBHUX ITiPO3ALIIB 10CI 3aIMIIAI0THCS BAXKIIMBUMH HAYKOBHMH TMPOOJIEMaMH.

3BayKarouM Ha aHali3 MPAKTUKWA, MOXKHA BIJ3HAYUTH, 110 CHUCTEMa OIEPAaTHBHO-PO3IIYKOBOi-PO3UIYKOBOT
MPOTHIIT 3MTOYNHHOCTI Y MICIISIX TT030aBIIEHHS BOJII CTPYKTYPHO BKJIFOYAE JIBi TPYNH Cy0’ €KTIB:

no-nepute, Cy0’€KTH ONEPATUBHO-PO3LIYKOBOI MisUIBHOCTI [UIS SIKMX OIEPATUBHO-PO3IIYKOBA IMPOTHIIS
3JI0YMHHOCTI Y MICIISIX TI030aBIICHHS BOJIi € OCHOBHOIO (DYHKIIIOHAIBHOO CITPSIMOBAHICTIO (OTIEPATUBHI i IPO3ILITH
OpraHiB Ta yCTAaHOB BUKOHAHHS IIOKAPaHb);

no-opyee, Cy0’€KTH OIEPAaTUBHO-PO3IIYKOBOI IiSUIBHOCTI AJsl SIKMX OINEpaTHMBHO-PO3LIYKOBA IMPOTHIIS
3JI0YMHHOCTI Y MICIISIX 1T030aBJIeHHs BOJI € (PaKkyJIbTaTUBHOW (DYHKIIIEIO.

ITonpu Te, 110 3acyKEHHI 10 M030aBJACHHS BOJII 3HAXOASATHCS 3[COUIBIIOO IMiJ MOCTIHHUM KOHTPOJIEM,
KUJIBKICTDh 3JI0YMHIB IO BYMHSIOTHCS B YCTaHOBAaX BHUKOHAaHHS TOKAapaHb HE 3MEHIIYEThCS. YB’S3HEHHS He
000B’SI3KOBO TIEPEIIKO/PKAE MOCTIHHIN 3JI0YMHHIA TOBemiHI. Jleski yB’s3HEHI MPOJOBKYIOTh CBO 3JIOYHHHY
JUSJIBHICTD MepeOyBaroun y B’ si3Hulll. Taka MisiIbHICTh MOKEe MaTh (JOpPMY BEICHHS HE3aKOHHOIO Oi3Hecy, Cripoou
paavKanizyBaTH IHIIMX 3aCyIDKEHUX 1 CXWJISATH iX J0 y4acTi B OpraHi3oBaHid 3JOYMHHIA AisUTBHOCTI. 3acyKeHi
MOXYTh IpPOAOBXKYBATH CBOIO 3JIOYMHHY JMisJIbHICTh, 30KpeMa KepyBaTH 3JI0YMHHMMH  OIEpaLisiMHu,
HAPKOCHHIMKATAMH Ta OaHJJaMH.

ToMy, BaXIMBY poNb Ma€ BiJirpaBaTH LJIECIPSMOBaHA Ta KOMIUIEKCHA poOOoTa agMiHiCTpamil ycTaHOBU
BUKOHAHHS MOKapaHb Ta ii Miapo3ailiB YIIOBHOB)KEHUX 3/IMCHIOBATH ONEPATUBHO-PO3LIYKOBY MisUTbHICTh. [IpH 1p0MY,
BUpIIIATIbHA POJIb Y BHSBIICHHI, MOTEPE/PKEHHI Ta PO3KPHUTTI KPHMIHAJIBHUX MPABOIOPYIIEHb, 10 BUMHSIOTBECS Yy
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KOJIOHISIX TIOKJIaZieHa caMe Ha OMNepaTHBHO-PO3UIYKOBI MiApo3aAuH[S]. DakTUiHO, MisUIbHICTh ONEPaTUBHUX ITiIPO3ALTIB
YCTaHOB BHKOHAHHSI ITOKApPaHb € CHCTEMHOIO MOICIITIO COIIATLHOI MisSUTHHOCTI, SIKa 33 CBOIM MPU3HAYCHHSIM Ta 3MiCTOM €
IPaBOOXOPOHHOIO, MEPEBAKHO OINEPATHBHO-PO3IIYKOBOIO Ta CIPSMOBAHOIO HAa OCOONMMBHI 00’€KT — 3JOYMHHICTH Y
MiCIISIX 1M030aBleHHSI BOJi. Y TOH e yac, He3Bakaloun Ha (akThuHe (DYHKIIOHYBAaHHS Takoi MOJeNi iCHye JIOTidHe
npotupiyyst, ockineku 3rigHo 4.1 ¢1.11 KBK Ykpainu neHTpanbHuid Opran BUKOHABYOI BAIH, SIKUH peaizye AepiKaBHY
TIOMMITHKY Y chepi BUKOHAHHS TIOKapaHb Ta Tipodartii (MiHicTepcTBO OCTHUIIT YKpaiHn), 3rimHo 13 3akoHoM Ykpainu “TIpo
JEepKaBHUI 3aXMCT MPALBHUKIB CyAy 1 MPaBOOXOPOHHHMX OPraHiB” HE HANCKHUTH JO MPAaBOOXOPOHHUX OpraHiB, aie,
(hakTHYIHO, BUKOHYE MPaBOOXOpoHHY (yHKwir0. Ha peamizarwito mpaBooxopoHHOI QyHKIIT BKazye i 3akoH Ykpainu “TIpo
JepxaBHy KpUMiHATBHO-BHUKOHABUY CITyO0y YKpaiHu” cT.6 sikoro Bu3Hadae, 1mo JleprkaBHa KpHUMiHAIBHO-BUKOHABYA
ciyx0a YKpaiH{ BIATIOBIIHO J0 3aKOHY 3MIHCHIOE TPaBOOXOPOHHI Ta MpaBo3acTocoBHI (yHKMIl. Ak BimzHawae €.10.
Baparu, anmiHiCTpaTUBHO-TIPABOBHMI CTaTyC OPraHiB i YCTAHOB BUKOHAHHS MIOKAPaHb, SIK 1 IXHS KOMITCTEHLIisl, MICTHTb Y
co0i 3arajbHi O3HAKH, BIACTHBI MMPABOBUM CTaTycaM iHIIHMX Cy0’ €KTiB TpaBa (TEOpPETHYIHA KOHCTPYKIIiS CKIIay, 3arajbHe
TIPM3HAYEHHSI TOIIO), TaK 1 HU3KY OCOOJMBOCTEH, MpUTaMAaHHHX JIMINE 3TaJaHiM CyO’€KTaM, 30KpeMa KpHUMiHaJIbHO-
BUKOHABYMX Ta YIPABIIHCHKUX MPABOBIAHOCHH. PO3IIIs X 0COOIMBOCTEH CIIPSIMOBAHO Ha OLIbII TITMOOKE BUSIBICHHS
CYTHOCTI a/IMiHICTPaTHBHO-TIPABOBOTO CTaTycy, HOro BHYTpIIIHBOI Ta 30BHIIHBOI cdepu. Tak, KoMmmeTeHHis y
BHYTPIIITHIN cdepi BU3HAYAETHCS TAaKMMH OCOOJNMBOCTSMH SIK BCTAHOBJICHHS AWCIMIUTIHM Ha 3pa30K BIHCHKOBOI,
Bi/THECEHHsI OpTaHiB 1 YCTaHOB BUKOHAHHS MTOKapaHhb [0 YMCIIa IPaBOOXOPOHHUX JepkaBHUX (hopMyBaHb[1].

3BayKarouM Ha TaKy HEY3TO/KCHICTh, Ha INMATbTaX HAYKOBHX BHJAaHb OOIPYHTOBYIOTHCS MOKH IO
MOOJMHOKI MO3UIll BYCHWX IIONO HEOOXiTHOCTI JNIKBifamii OmepaTHBHUX IMiAPO3JLIB OpraHiB Ta YCTaHOB
BUKOHAHHS TIOKapaHb. AHalli3 TaKWX TIO3WINA, JO3BOJISIE BHOKPEMHUTH TaKi OCHOBHI apryMeHTH, SKi
BUKOPHUCTOBYIOTBCSI ITiJl Yac OOTPYHTYBaHHS TAKOTO MiAXOAY: n0-nepuie, OCKUTbKU MiHicTepcTBO 0CTHIIT YKpaiHU
HE € MPaBOOXOPOHHWUM OPTaHOM MigPO3ALTH, SIKi BXOAATH N0 HOro CTPYKTYpH HE MOXKYTh BHKOHYBAaTH
MIPaBOOXOPOHHY (PYHKIIIIO; n0-0py2e, HEOOXIAHICTh TIOBHOI JeMiTiTapu3allii MeHiTeHI[IapHOI CUCTEMH, Y MeKax
KO Ma€ BiIOYTHChH IIIKBiJallis ONEPaTUBHHUX MiAPO3JTIB; no-mpeme, HEBINMOBIAHICTh (DYHKIIOHYBaHHS B
yCTaHOBaX BHKOHAHHS IMOKAapaHb ONEPATUBHHX MiAPO3IUTIB y KOHIEMIII r'yMaHi3anii KpuMiHaIbHO-BUKOHABYOT
CHUCTEMH Ta MPWBEJEHHS i1 Y BiMOBIIHICT /IO €BPOMEUCHKIX CTaHAAPTIB. binblre Toro, BkazaHi TEHAEHIIT MO0
JKBiAIil OMEepaTUBHUX MiAPO3ALTIB 3HANIILTN BiMOOpakeHHS Y 3aKOHOJABYMX iHIIIaTUBAX OCTaHHIX pokiB. Tak,
aHaii3 mpoekTy 3akoHy Ykpainum “Ilpo meHiTeHLiapHy cHUCTeMy” CBiIYHMTb, IO OMNEPATHBHI MiAPO3IIIH 5K
CTPYKTYpHI OIMHHWII BiJNOBIHUX yCTaHOB BHKOHAHHS KPHUMiHAIBHHUX IOKapaHb y HbOMY HE 3TaAyIOThCS, a
HATOMICTh TIPOTIOHYETHCSI CTBOPEHHS Yy CKJIAJi TEPUTOPIaIbHUX OPTaHiB 3 NMUTAHb BUKOHAHHS KPUMiHAIBHUX
MOKapaHb MiAPO3ALIIB CELiaJbHOTO IPU3HAYCHHS, OCHOBHUMHU 3aBJaHHSAMU SIKUX € 3ar00IraHHs KPUMiHATbBHUM
NPaBOMOPYIICHHSAM TEPOPUCTHYHOI CIPSIMOBAHOCTI, 1HIIUM KPHUMiHAIBHUM IPABOTNOPYIICHHAM Ha 00’€KTax
OpraHiB i YCTaHOB TEHITEHIIapHOI CHCTEMH; NMPUITMHEHHS [id, 110 Je€30praHi3yi0Th pOOOTY yCTaHOB BUKOHAHHS
MOKapaHb 1 YCTAaHOB TPUMaHHS I1iJ1 BAPTOO, IIOCUJICHHS OXOPOHU Ta 3aX0/[iB OC3IICKH Ha HUX.

Jlo MOBHOBaXXeHb MiAPO3/UIIB CHEIAILHOIO IPU3HAYCHHS HAJICkKaTh: 1) 3amo0iraHHs Ta NPUITHHCHHS JiH,
IO AE30PraHi3yloTh poOOTYy YCTaHOB BHUKOHAHHS IOKapaHb 1 yCTAaHOB TPHMaHHS IiJI BapTOIO, KPUMIHAJIBHHUX
HPaBOIOPYIIEHb TEPOPUCTHYHOI CIPSAMOBAHOCTI Ha 00’€KTax OpraHiB i yCTAHOB IMEHITEHIIAPHOI CHCTEMH; 2)
3MIIHCHEHHS 3aXO0/iB, Mepe0adeHnX BBEICHHSAM HaJ3BHUAHOTO UM BOEHHOTO CTaHY, PEKUMY OCOOJMBHX YMOB y
paiioHi posTalnryBaHHS O00’€KTIB OpraHiB i1 yCTaHOB IICHITEHI[IapHOI CHUCTEMH, HJsi TPUNHUHEHHS MAacCOBUX
3aBOPYIIECHb, Y pa3i 30pOMHOro Hamagy 4d ONOpPY, BUHUKHEHHS PEaIbHOi 3arpO3M TaKOro Hamaay Ha 00’ €KTH
OpraHiB i YCTaHOB MEHITEHI[IapHOI CUCTEMH, 3aXOIUICHHS 3aPYYHHUKIB, JUIS MPUIMWHEHHS IPYIMOBUX MPOTHIIPABHUX
JIA Ta THIIMX HACWJIBHUIIBKUX i, JUIs 3armo0iraHHs BTEYi 3-I11]] BAPTH 3aCYKEHUX Ta 0Ci0, B3ATHX IiJ BapTy, i
JmKBimamii iX HACHIJKIB, a TaKOXX HAJ3BUYAWHUX CUTyalidd, mepeadadeHnx KojexcoM IUBIIBHOTO 3aXHCTy
VYxpainu; 3) mocuseHHsT OXOPOHU O0’€KTIB OpraHiB i yCTaHOB IEHITEHLIapHOi CUCTEMHU Ta 3aXOAiB Oe3leKu Ha
HUX, IPOBEJICHHS OTJISIIIB Ta OOIIYKIB TEPUTOPii yCTAHOB BUKOHAHHS TIOKApaHb 1 yCTAHOB TPUMaHHS I1iJ] BAPTOIO,
0COOMCTHX pedell 3acyKEHHUX Ta 0ci0, B3SATHX MiA BapTy, ONIAAIB iHIIMX OCi0 Ta iX peuel, TPaHCIOPTHHUX
3ac00iB, sKi nepeOyBalOTh Ha TEPUTOPil 00’ €KTIB OPraHiB i yCTAaHOB NMEHITEHIIaPHOT CUCTEMH, a TAKOXK BUITYUYEHHS
rpolei, IHHOCTEH, MPeJMETiB, pede, peuyoBUH 1 BUPOOIB, 3a00POHEHUX JI0 BUKOPHCTAHHS 3aCy/DKEHUMH Ta
ocobamu, B3SITUMH IIiJ] BapTy, Ha TEpioJl BBEJCHHS HAI3BUYAHOIO YW BOEHHOTO CTaHy, a TaKOX PEXKUMY
ocobnuBHUX yMOB; 4) 3a0e3mneyeHHs1 Oe3eKu 3acyKeHUX Ta 0ci0, B3ATUX MiJl BapTy, NEPCOHANY i TPOMaJSH, AKi
nepe0yBaroTh Ha 00’ €KTaX OPraHiB 1 yCTaHOB MEHITEHIIAPHOT CUCTEMH, SKILO ICHYE Oe3rocepeiHs 3arpo3a is ix
KUTTSL a00 37I0pOB’sl; 5) MOCHIIEHHS 3aXOiB 3 OXOPOHH TiJl Yac IMepeMillleHHs OCOOIMBO Hebe3nevyHuX ocio,
B3ATHUX HiJ BapTy, Ta 3aCyPKEHHUX JI0 MiCllb BiJOyBaHHS IMOKapaHHs.

[Ipo KoOXHHMH BUNAJOK 3aly4eHHs KEPIBHUKOM TEPHUTOPIaIbHOIO OpraHy 3 TMWTaHb BUKOHAHHS
KPUMIHAJIBHUX TOKapaHb MiIPO3ILTE CIEHiaJbHOr0 IPHU3HAYCHHS HEralHO MOBIIOMIISIETHCS IPOKYpOpY Ta
YnosHoBaxkeHoMy BepxoBHoi Panu Ykpainu 3 npaB JroauHN.

3Baxkaroun Ha (YHKLIOHAJbHY CHPSMOBAHICTh BKa3aHMX MiIPO3ZiJiB, OCTaHHI MalOTh y MailOyTHbOMY, y
pa3i TPUIHATTS IHOTO 3aKOHOMPOEKTY 3aMIHUTH OIEPAaTWUBHI MiJIPO3JIUM OpraHiB Ta yCTAaHOB BHUKOHAHHS
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nokapab. OcoOJIMBO BaKJIMBO HATOJIOCHTH, IO y JAHOMY BHIAIKy MOBa #ae HE MPOCTO MPO MeperMeHyBaHHS
OJIHOTO MIAPO31IY B IHIIHUH, a Ipo (aKTHUYHY 3MIHY MOJEII HOro poOOTH, 1[0, Ha HAIIY IYMKY € Hee(EKTUBHHUM
Ta MepeIYacHUM PIICHHSIM. APTYMEHTYIOYH CBOIO TO3HIII0 HEOOXiJHO 3BEPHYTH yBary Ha HacTyITHE:

no-nepuie, 3BaKaroud Ha KOMIIETCHLIIO BKa3aHMUX MiIPO3ALTIB OCTaHHI 3a0e3MeuyBaTUMYTh MPOTHIIIO: a)
NpPaBOMOPYIICHHAM, IO AE30PraHi3yloThb POOOTYy YCTAaHOB BHUKOHAHHS IOKapaHb Ta YCTAHOB TPUMAaHHS Iij
BapToOIO; 0) MPaBOMOPYIIEHHIM TEPOPUCTUYHOI CIPSIMOBAHOCTI Ha 00’€KTaX OpPraHiB Ta YCTAHOB IEHITEHIIapHOI
cUCTeMH. Y KOHTEKCTI LIbOro, PakTHYHO 0e3 OMepaTuBHOIO KOHTPOIIO Ta TEPEKPUTTS 3AJIMIIAIOTHCS TPaAHIiHHI
JUIl YCTaHOB BUKOHAHHs MOKapaHb ()OPMHU 3JII0YMHHOI AiSUTBHOCTI, 30KpeMa: a) He3aKOHHHUH 00Ir HApKOTHYHUX
3aco0iB B yCTaHOBaX BWUKOHAHHS IMOKapaHb;, 0) KOPHCIMBO-HACHIIBHWIIPKA 3JI0YMHHA MiSUTBHICTH; B) 3JI0YMHHA
TSUTBHICTD JTiIEPiB KPUMIHAIBHOTO CEPEeIOBHUIIIA MO0 BCTAHOBJICHHS Ta MOMIUPEHHAS 3I0YNHHOTO BIUIHBY;

no-opyee, MOAeNb poOOTH BKa3aHUX MiAPO3/iNiB 30pi€HTOBaHA Ha (aKTHYHE pearyBaHHS Ha KPHUMiHAIbHI
IPaBONOPYIIEHHS, OCKUIBKU 3TiIHO 3 MPOEKTOM BOHH MOXYTh 3aydaTHCh 10 BUKOHAHHS 3aBJaHb KEPIBHUKOM
YCTaHOBHM 13 HETalHWM IOBIAOMJICHHAM IIPOKypopa Ta YmoBHOBakeHoro BepxoBuoi Pamm Ykpainm 3 mpas
mroarHU. TakuM YMHOM, 3allpONOHOBaHAa MOJENb POOOTH BKa3aHHWX MiAPO3/iIiB HE BPaXOBY€E KITIOUOBI PUHLIUIIH
OPOTUAI] 370YMHHOCTI — iHINIaTUBHICTH Ta HACTYMalbHICTh. KpiM TOro, 3amponoHoBaHa MOJENb POOOTH HiBEJIIOE
KITFOYOB1 1HCTUTYTHM TPOTHMAIl 3JI0YMHHOCTI B YCTAaHOBAaX BHKOHAHHS I[IOKapaHb, a caMe OIlepaTHBHE
00CITyroByBaHHS Ta areHTYpHO-OIIEPaTHBHY pOOOTY.

Y KOHTEKCTI 1[bOTr0, MU COJiapu3yemMoch i3 nosuiiiero O.0. llkyTa, skuii HaroJouIye, 0 HUHI B YKpaiHi
MPOXOINTh CIYykO0y BelWKa KUTbKICTh MPAaIiBHUKIB ONEPAaTUBHUX MiAPO3ILIIB OpraHiB i YCTAaHOB BUKOHAHHSA
MoKapaHb Ta caiauux i3omsTopiBe MIOY, mopoky 3acobaMu onepaTHBHO-PO3NIYKOBOI TisSUTPHOCTI B KPUMIHAIBHO-
BUKOHABYIM CHUCTEMI 3amo0iraroTh HE OJHINA THCSAY1 3JIOUMHIB, MMiITOTOBIIOBAHUX 3aCy/KCHUMH U YB’SI3HEHUMH. |
[IKOM BHUKJIIOYATH 3 KPUMIHAJIHHO-BUKOHABUOI CHCTEMH OIEPaTHBHI MiJPO3AIIH JIMIIE Yepe3 Te, M0 OKpeMi
BYCHI HE 3HAMIUIM IM Micus y CBOIX Mpausx, € HeOOLyMaHHUM BUMHKOM, SIKUM MOXeE MPU3BECTH A0 YCKIIAQAHEHHS
OTIEpPaTUBHOI ¥ KPUMIHOJIOT1YHOI OOCTAHOBKH B KPUMIHAJIbHO-BUKOHABYIH cUCTeMi. AJKe SIKIO B KPUMiHAJIBHO-
BUKOHABYIM cHUCTeMi He Oyje 3armoOiKHOI JTIsSUTBHOCTI (sKa MOKJIajeHa came Ha omepaTuBHi migpo3aimm JIKBC
VYkpainn), B yCTaHOBax BHKOHAHHSA NOKapaHb 30UIBIINTBHCS THCK, TEPOPU3YBAaHHS 3 OOKYy HEraTUBHOI YAaCTHHU
3aCyUKEHUX OO 3aCy/DKEHHX, AKi IParHyTh KasTTs W BUmpasieHHA. He roBopsiuu Bxke Mpo 3aranbHy Oe3leKy
3aCy/PKEHUX (yB’S3HEHUX ), KpUMiHAIbHO-BUKOHABYOTO MEPCOHATY 1 iHIINX 0cil [6].

AHami3yloun Cy4YacHHH CTaH CTPYKTypHO-()YHKIIIOHATHHOTO 3a0e3leueHHs] OIepPaTHBHO-PO3NIYKOBOL
MPOTHUIi 3TOYNHHOCTI Y MICIISIX TT030aBJIeHHS BOJII TIEpIT 32 BCE, HEOOXITHO 3BEPHYTH yBary, o BiMOBIIHO J0
cT.5 3akony Ykpainu “IIpo omepaTHBHO-PO3IIYKOBY IMisIbHICTD MiIPO3/iIaMU YIIOBHOBOKEHUMH 3I1HCHIOBATH
OTIEPAaTUBHO-PO3IIYKOBY [isUTGHICTh € ONEpPaTUBHI MiIPO3JIK OpraHiB Ta yCTaHOB BHUKOHAHHS TOKapaHb Ta
ciiguux i3onaTopiB Jlep:kaBHOI KpHUMiHAJIbHO-BUKOHABYOI CIIy>KOM YkpaiHu. CHCTEeMHHUI aHalli3 [bOr0 3aKOHY
CBIJIYUTH, 1[0 HUM HE BCTAHOBJICHO CIEHiaTbHUX MEXK IOJ0: a) peani3alii mpaB Ta JOTPUMaHHS 000B’s3KiB, sIKi
BCTaHOBJICHI 3aKOHOM JUIsi ONEpPaTHBHUX MiJPO3AUTiB; 0) MiAcTaB sl 3JIIHCHEHHS ONEPaTUBHO-PO3IIYKOBOI
IistTbHOCTI. DyHKIIOHAIEHA CIIPSMOBAHICTh ONEPATUBHUX ITiIPO3/IIIB OpraHiB Ta YCTAaHOB BUKOHAHHS TIOKapaHb
netamizyerbes y cr. 104 KBK VYkpainm, sika BH3Haua€ IO BiJIOBIIHO 10 3aKOHY y KOIIOHISIX 3iHCHIOETHCS
OTIEePaTUBHO-PO3IIYKOBA JiSUIbHICTh, OCHOBHHM 3aBAaHHSM SIKOI € MOINYK 1 Qikcamis (akTHYHHX JTaHUX PO
MPOTHUIPABHY JiSUIBHICTE OCIO Ta TPYI 3 METO0: a) 3a0e3MeyeHHs Oe3MeKr 3acyKEHHX, IIEPCOHATY KOJIOHIH Ta
IHIMX 0ci0; 0) momepeKeHHs 1 BHUSIBICHHS KPUMIHAIBHUX IMPABOMOPYIIEHh, BUNHEHHX Yy KOJIOHISAX, 8 TaKOX
BCTaHOBJICHOT'O TIOPS/KY BiZI0yBaHHS MOKapaHHS, B) BABYCHHS IPUYMH 1 YMOB, 1[0 CIIPUSIOTh BYMHEHHIO 3JI0YMHIB
Ta IHINIMX TPABOMOPYUICHb; T) HA/JaHHS NPAaBOOXOPOHHHM OpraHaM, siKi 3/iHCHIOIOTH OTNEPAaTHBHO-PO3IIYKOBY
IisUIBHICTE 200 KpHMiHAIbHE TPOBADKEHHS, JOTIOMOTH Yy PpO3KPHUTTi, MPHUIHHEHHI Ta MOMEepeIKeHHI
KPUMiHAIbHUX IPABOIIOPYIIEHb.

Kpim Toro, HeoOXiJJHO 3BEpHYTH yBary, o (YHKI[iOHAIbHA CIPSIMOBAHICTh ONEPATUBHHX IMiAPO3JILTIB
YCTaHOB BUKOHAHHS MOKapaHb HE OOMEXKYEThCS JIUILE NPOTUIIEI0 KpUMIHATIBHUM MIPAaBONOPYILICHHAM. Bruxoasun
i3 monoxenpb cT. 104 KBK VYkpainu, oneparnBHO-pO3LIYKOBa AiSUTBHICTH 1 YCTaHOBaX BHKOHAHHS MOKapaHb €
3ac000M 3a0e3MeUYCHHs PeXKUMY Y KOJIOHISX.

VY Toli ke uac, HEOOXITHO 3ayBaKHTH, IO peati3allis BIOBIIHUMH IiIPO3/UIAMA OIEepaTHBHO-PO3IIYKOBOT
(dyHKLi 3 MeTOrO 3a0e3MeYeHH s PeKIUMY € KOMIUIEKCHOIO TIsUTBHICTIO, SIKa HE CTIPSMOBAHA Ha BUSBIICHHS Ta IPUIIMHEHHS
KOHKPETHOTO KPHMIHAJIFHOTO TPABONOPYILICHHsT YW 3IHCHEHHS OMEpaTHBHO-PO3IIYKOBOIO BIUIMBY Ha KOHKPETHOTO
3aCy/KEHOr0 JI0 1M030aBJICHHS BOJI 1 TOMY 3IHCHIOETHCS O3 3aBE/ICHHS ONEPaTUBHO-PO3IIYKOBOI cripaBu. BomHouac,
aHajii3 6a30BOro HOPMAaTUBHO-TIPABOBOTO aKTa 3akoHy YKpaiHu “IIpo onepaTnBHO-PO3LIYKOBY AisUILHICTE CBITUHUTH PO
HAasIBHICTb IIPABOBOi HEY3TOJLKEHOCTI MDK ONEpPaTHBHO-PO3IIYKOBUM Ta KPHUMiHAIBHO-BUKOHABUMM 3aKOHOIABCTBOM,
amke ct. 9 3Y “Tlpo OP/I” Bu3Hauae BUKITIOYHHUI MEPEITIK BHUIAJIKIB MOXKIIMBOCTI 3[[ICHEHHSI OIIepaTUBHO-PO3IITYKOBOT
JisUIbHOCTI 0€3 3aBEeACHHS ONEPaTUBHO-PO3LIYKOBOI cHpaBH. 3BaKalOUM Ha BUKIIAJEHE, 3 METOI TapMOHI3aii
OIEPATUBHO-PO3LIYKOBOTO Ta KPUMiHAJIbHO-BUKOHABYOTO 3aKOHO/IABCTBA, a TAKOK KOHKPETH3aLlii (PyHKIIH OnepaTHBHUX
iJIPO3/IIJTiB OpraHiB 1 YCTaHOB BUKOHAHHS IMMOKapaHb CIIYIIHO JOMOBHHUTH CT. 9 3akony Ykpainu “IIpo omnepartuBHO-
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PO3IIYKOBY [TsUIBHICTE TIOJNIOXKEHHSM, IO  ‘‘ONEpamueHO-pO3UYKO8A OLLIbHICHb Y KOJIOHISAX 3 MEmo 3a0e3NneyeHHs
BCIAHOBNIEHO20 NOPSAOKY BUKOHAHHS MA Gi00Y8aHHs NOKAPaHHs 30IUCHIOEMbC HA NOCMILHIL OCHO8I 0e3 3a8edeHis
ONEpPamUBHO-pPO3ULYKOBOI CNPAsiL, a Y 8UNAOKAX NPOBEOEHHS ONEPAMUBHO-POZULYKOBOI OisIbHOCHI WOOO KOHKDENHO20
3ACYOACEHO20 NICISL ROCMAHOBKU 1020 HA NPOGINAKmuyHutl 007K 8IONOGIOHUM ONepamusHUM niopo3oitom.”

KpiM Toro, HEoOXigHO HAroJIOCHTH, IO 3IiHCHIOIYM OINEPATUBHO-PO3IIYKOBY MiSTIBHICTH 3 METOIO
3a0e3MeyeHHs] PeXUMy B YCTaHOBaX BUKOHAHHA TOKAapaHb OMEpPATHBHI MiAPO3ILTH KEPYIOTHCS ITOJIOKEHHSIMHU
c1.104 KBK Vkpainu, ane 3HOBY K TaKd MOKHA MPOCTEKUTH HEBIAMOBIAHICTH TAaKOi AISUTBHOCTI MOJOXKEHHIM
3akony Ykpainu “IIpo omepaTHBHO-PO3IIYKOBY JisIbHICTB”, OCKUIBKH CT.6 IIbOTO 3aKOHY BH3HAYA€ BUYCPITHHIA
Mepemik MiACTaB UIA 3MIMCHEHHS OMEpaTHBHO-PO3NIYKOBOI MiSUNTBHOCTI. Y 3B’S3KY i3 MM, Ha HANIy IyMKY,
CIIyIIIHIM € BHECEHHS [OTIOBHEHb A0 3akoHy Ykpaiam “IIpo omepaTHBHO-pO3IIYKOBY MiSIIBHICTH”, 30KpemMa
JIOTIOBHEHHS CT. 6 M. 5 y Takidl pelakuii: ‘“3abe3neueHHst 6CMAHOBIEHO20 NOPAOKY GUKOHAHHS MA GI00YEAHHS
NOKAPAHHA Y KPUMIHATTbHO-8UKOHABYUX YCMAHO8AX ™

AHaJi3 ormepaTuBHO-PO3IIYKOBOTO Ta KPUMiIHAIFHO-BUKOHABYOTO 3aKOHOJABCTBA CBIAYUTH MPO BiJICYTHICTD
BUYEPITHOI CHUCTEMH 3aXOJiB, SKi BXOAATh 10 BUKIIOYHOI KOMIICTCHIII ONEPaTHMBHHUX IiJPO3JALIIB YCTAaHOB
BUKOHAHHS TOKapaHb Ta CHOPAMOBaHI Ha 3a0€3MECUCHHS BCTAHOBJICHOTO TMOPSAKY BHKOHAHHS-BiIOYBaHHS
MOKapaHHs y BUAlI mo30aBieHHs Bomi. J[0BOJi HEBH3HAUEHWM BKa3aHE NMUTAHHS 3aJUIIAETHCS W Yy HAYKOBUX
JOCTIDKEHHAX o0 3a0e3ledeHHs pekuMy y KooHisX. Okpemi HayKOBIIl, JETajbHO aHANi3yIOUd OCHOBHI
3aco0M 3a0e3MeueHHs PeXXUMY BiJIOYBaHHS NOKApaHHS Y YacTHHI (YHKIIOHAIBHOI CIIPSIMOBAHOCTI OIEPaTHBHUX
MiAPO3iNTiB BKa3yIOTh JIMIIIE, 0 OIEPATHBHO-PO3IIYKOBA isITFHICTD ONEPATUBHUX MPAIiBHUKIB 3MIIHCHIOETHCS Y
pe3ynbTaTi MPOBEACHHA DPI3HOMAHITHHX 3aXOMiB OCOOHMCTO Ta 3a JOMOMOTOI0 IHINUX CHIBPOOITHHKIB KOJIOHII,
0CO0JIMBO YEProBUX 3MiH MOJIOAIIOTO IHCIIEKTOPCHKOTO cKiany. Tak, onmepaTuBHI MpaliBHUKKA MOXKYTh OTUTYBATH
CHiBpOOITHUKIB KOJIOHIT Ta 3acyMKEHHX, BCTAHOBIIOBATH Pi3HI (DaKTH, OTPUMYBATHU IOBIJKH, IOCIiIKYBaTH
npenMeTd Ta AokymMeHTH Tomo[3]. Ha Hamry myMKy, Taka XapakTepUCTHKa (PYHKIIOHAJBHOI CIIPSMOBAaHOCTI
ONEpaTUBHUX IMIAPO3ALIIB Y YaCTUHI 3a0e3MeUeHHsI PEKUMY € JIOBOJII 3arajibHOI Ta HE Bi0OOpakae CydacHUX
peaniii UpOro HampsMy OIEpaTHBHOI POOOTH. I[HINI BYEHI MOCTIHKYIOUM BKa3aHy MpPOOJEMaTHKY IMPOCTO
KOHCTATYIOTh HasIBHICTH ONEPAaTHBHO-PO3IIYKOBOTO 1HCTPYMEHTApIO SIK 3ac00y 3armo0iranHs 3J0YMHHOCTI cepes
3acyKEeHUX Ta 3a0e3rneueHHs peXkuMy BiIOyBaHHS TToKapaHH:[2].

[IpoBeneHe MOCTiKEHHS Ta ONMPAIIOBaHHS MaTepialliB MPAKTUKU 1100 POOOTH OMEPATUBHHUX MiAPO3ILIIB
VBII 103BosIsie BAOKPEMHTH TaKy CUCTEMY TJIaCHHUX Ta HETJIACHUX 3aXOJiB, SIKi MPOBOIATHCS OCTAHHIMH 3 METOIO
3a0e3reyeHHs JOTPUMaHHS PEKUMY B YCTAHOBI:

no-nepuie, areHTypHO-ONlepaTHBHA POOOTa, SIKa CIPsIMOBaHA HA: a) CBOEYACHE BHUSABICHHS OCi0, CXMIIBHUX
JO TIOPYUICHHS BCTAaHOBJIGHOTO TMOPSJAKY BiIOYBaHHS MOKapaHHs; O) BCTAHOBJICHHS NPUYMH Ta YMOB, SKi
CIIPHAIOTH TA IETEPMIHYIOTh OPYIICHHS BCTAHOBJICHOTO TIOPSAKY BiIOYBaHHS MMOKApaHHS; B) YCYHEHHS YMOB, SIKi
CTIPUSIOTh TMOPYNICHHIO BCTAHOBIEHOTO TOPSIKY BiJIOYBaHHS TMOKapaHHsS; T) 3AIMCHEHHS 4Yepe3 HerJaCHUX
TPaIiBHUKIB 1HIUBITyaTbHO-TIPO(LIAKTUIHOTO BILIMBY Ha 3aCy/KEHUX;

no-opyee, OCOOMCTHW TIONIYK, SIKUM TIONATaE y 3IIMCHEHHI NPAIliBHUKOM OIEPATHBHOTO ITiIPO3ILITY
HOIIYKOBHX 3aXOiB 3 METOIO CBOEYACHOTO BUSBIICHHS O3HAK ITIITOTOBKH 3aCy/KEHOT0 Ta/abo IpynH 3acyIKeHUX
JI0 TIOPYILIEHHSI BCTAHOBJICHOTO TOPSKY Bi0yBaHHS MOKapaHHS;

no-mpeme, TPOBENEHHS OINANIB Ta OONIYKiB 3 METOK: a) BUSABICHHS (AKTIB TOPYIICHHS IOPSIKY
BiIOyBaHHS KPUMIHAJILHOTO TTOKAPaHHS; 0) CBOEYACHOTO BUSIBICHHS 3aC00iB, SKi MOXKYTh OYTH BUKOPUCTAHHI JIS
MOPYIICHHS MTOPSIKY BiIOYBaHHS MOKapaHHs Ta/a00 MOAaNbIIOT 37I0YWHHOT TiSUTBHOCTI 3aCY/KEHHX.

VY To# ke yac, CIYIIHO MiATPUMATH MO3UIII0 JTOCTIIHUKIB, SKI Bi[3HAYAIOTh, 110 3aBJaHHIM ONEPATUBHUX
HiJIPO3/ILTIB YCTAaHOB BUKOHAHHS TIOKapaHb HE Mae OyTH BUSBICHHS Oy/b-SIKOTO TIOPYLICHHS PEKUMY, TaK K JUIs
BUPILICHHS [[bOI'0 3aBAAHHS ICHYIOTH iHIII CTPYKTYpPHI HiApo3aiin. 3aBAaHHSIM ONEPATHBHUX MiAPO3IUIIB Miclb
no30aBieHHs BOJI Mae OyTH BHSBJICHHS, NOMNEPE/KEHHS Ta NPUIMHEHHsS TaKWX IOPYIIEHb PEXUMY, SIKi
CTBOPIOIOTH HEOOXIJHY OCHOBY AJISl IUIAHYBAHHS, IiArOTOBKHM, OpraHi3auii i BUMHEHHS 3J0YMHIB SK B MEXax
YCTaHOBM BUKOHAHHS MOKAapaHHA TaK 1 Ha BOMi. Y MeXax Takol AisUTbHOCTI i Oyze moJsraT 3arajibHa MPeBeHIIs
CTpsSIMOBaHa Ha OTNEPaTHBHY OOCTAaHOBKY B YCTaHOBI, a TAKOX I1HJMBITyalbHA MPEBEHIS CIIPSIMOBaHA Ha OKpeMi
chepu, 3aCyKSHHUX Ta/abo Ipynu 3acymKeHux[4].

TakuM 4YMHOM, aHaji3 ONEPAaTMBHO-PO3LIYKOBOTO Ta KPUMIHATGHO BHUKOHABYOTO 3aKOHOAABCTBA, @ TAaKOXK
HAYKOBHMX TIIO3MIH JOCHIAHHUKIB, IT03BOJSIE BHOKPEMHUTH TaKl OCHOGHI (DYHKYIL onepamusnux niopo3oinie YCmaHos
BUKOHAHHSL NOKAPAHb: YYaCTh CIUILHO 3 IHIIMMH CTPYKTYPHHMH MJIPO3/IUIAMH YCTAHOBH y 3a0€3MEUCHHI MOPSIKY
BUKOHAHHA-BIIOYBaHHS KPUMIHAJIGHOTO TTOKAPaHHS 3aJIEKHO BiJ PiBHA O€3MeKH KpUMiHAJIbHO-BUKOHABYOI YCTAHOBH;
BUSIBIICHHSI, TONIEPEIDKEHHS, MPUITMHEHHS Ta PO3KPUTTA 3JI0YMHIB, SIKI TOTYIOTbCS a00 BUMHEHHI Y KPUMiHAIBHO-
BUKOHABYMX YCTAHOBAX; CBOEYACHE BHSBIICHHS Ta HEUTpaNi3allis y pa3i MOXJIMBOCTI TICHITCHIIAPHUX KOH(QIIIKTIB,
HasIBHUMH Y PO3IOPSKEHH] 3ac00aMHU Ta METOAAMU; PO3LIYK 0Ci0, SIKi BUMHIUIN BTEUy 3 YCTAHOBH BUKOHAHHS [TOKapaHb;
BUSIBJICHHS Ta HEHTpaiizalis METoIaMH Ta 3ac00aMH OIepaTUBHO-PO3LIYKOBOI AiSUTBHOCTI €IEMEHTIB iHppacTpyKTypH
3JI0YMHHOCTI B YCTAHOBI BUKOHAHHSI [TOKapaHb; BUSIBJICHHSI OCI0, sIKi TTCIIS BiIOYBaHHS KPHMiHATIBHOTO MOKApPaHHS MalOTh
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CTiliKi HaMipH IIOAO MPOAOBKEHHS 3MIOYMHHOI JIsUTBHOCTI Ha BOJI; OTPUMaHHS 1H(popMallil 00 MPUYETHOCTI OCi0, sIKi
BiIOYBAIOTh TTOKApPAaHHS 10 BYMHECHHS HEPO3KPHUTHX 3JI0YMHIB MHHYJIMX POKIB, 8 TaKOK CIIPHSHHS TEPUTOPIATEHAM
MIPO3aLIaM Y PO3KPHUTTI 3JIOYHHIB IMi€1 KaTeropii; BKUTTS 3aXOiB IIOA0 HEMOITYIIICHHS BCTAHOBJICHHS Ta TTONTHPEHHS
3JI0YMHHOTO BIUIMBY B YCTAaHOBI JIiepaMy KPUMIiHATBHOTO CEPENOBHIIA, Y TOMY YHCHI CIUIBHO i3 TEPUTOPIATbBHUMH
OTEPAaTUBHUMH HiAPO3ILTIaMH.
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CTpyKTypHO-(PYHKIHOHAJILHOE 00ecnevyeHne OnepaTuBHO-PO3bICKHOTO
NMPOTHUBOIEHCTBYS NMPECTYNNHOCTH B MECTAX JIMILIEHUSI CBOOOIbI
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AHHOTanus. B craTbe BBIAENEHBI [BE TPYyMIBl CYOBEKTOB, O0OCCIIEUMBAIONIMX OINEPATUBHO-PO3BICKHON
MIPOTUBOJAEHCTBHE NPECTYMHOCTH B MeECTax JIMIIEHHs cBOOOAbl. IIpoaHann3upoBaHbl MMEIOLIMECS IMIPABOBBIC
npoOenbl Mo peryiupoBaHui0 (YHKIWH ONEpaTUBHBIX MOApPA3JCNCHHH B MeCTax JHMIICHHS CBOOOABI U
pa3paboTaHbl W3MEHEHHs B 3aKOHOJATEIHCTBO C IENbI0 WX YCTPaHEHUS. APryMEHTUPOBAHHO KPUTHKYETCS
MOJXO0/ 0 HEOOXOANMOCTH JIMKBUAALUH ONIEPATUBHBIX IOAPA3/IEICHUN B YUPEKACHUSIX UCTIONHEHHS HaKa3aHHM.
JletanbHO TpOAHAIM3UPOBaHBl (YHKIMOHAIBHYIO HAINPaBICHHOCTh OINEPAaTHBHBIX MOApa3AeieHUN 10
o0ecrieYeHuI0 TIopsi/Ika OTOBIBaHMSI YTOJIOBHOTO HaKa3aHWs B BUE JUIIeHHS cBoOobl. KoHcTaTnpoBaHo, 4To,
[I0OKa B 3aKOHOJATENILCTBE OTCYTCTBYET UCUEPIBIBAIOIIMM IIEPEUEHD TOJITHOMOYHUH OIEPATUBHBIX MOAPA3ACICHUN
Mo O0OECHEeYeHHIO pEXHMa B YUPEXKICHHAX MWCIOJIHEHUS Haka3aHuil. BbineneHsl OCHOBHBIE (DYHKUUH
OTIEPAaTUBHBIX MMOIPa3/ICICHUI 10 YKa3aHHOMY HaIpaBJIeHUIO PabOThI, a Takxke crucTeMa (YHKIUI HarpaBlieHa
Ha [IPOTUBOJEHCTBUE NIPECTYITHOCTH B YUPEKACHUSIX UCIIOJIHEHUS HAKA3AHWM.

KiroueBbie cioBa: omnepaTHBHBIE TNOAPA3JENEHUS, NPECTYNHOCTb, YUPEXKICHHWS HWCIOIHEHMs HaKa3aHUH,
PEXKUM, IPOTUBOJICUCTBHE.

108


mailto:dimatsekhan@gmail.com

European Reforms Bulletin No 2 2019

ORGANIZATION AND CONDUCT OF SILENT INVESTIGATIVE
(INVESTIGATIVE) ACTIONS IN INVESTIGATION OF THE FACTS OF
ACCEPTANCE OF THE PROPOSAL, PROMISES OR RECEIPTS

Zhovtan P.V.
PhD, Judge of the Kominternivsky District Court of Odessa region, Odesa, Ukraine
email: krim.process.oduvs@ukr.net

Abstract. The article analyzes the issues of the peculiarities of conducting certain covert investigative (search)
actionsin the investigation of the facts of acceptance of an offer, promise or receipt of illegal benefit by an official.
The covert investigative (search) actions that are effective during the pre-trial investigation of the facts of
acceptance of the offer, promise or illegal benefit by the official are considered, namely: audio, video surveillance,
inspection of inaccessible places, housing or other property, removal of information from transport
telecommunication networks, surveillance of a person, thing or place, etc. An important piece of evidence in
criminal proceedings is the results of a special investigative experiment on the transfer of an object of illicit gain
with the subsequent detention of a suspect. The peculiarities of control over the commission of acrimein the form
of a specia investigative experiment conducted using pre-identified (observed) means and which is important for
proving in criminal proceedings on the transfer of the subject of illegal gain with subsequent detention of the
suspect, documenting such actions. Attention is drawn to the lack of unambiguous wording of the investigative
experiment in legidation, which leads to the possibility of a broad interpretation and the impossibility of a clear
delineation of certain forms of control over the commission of a crime. It is stated that a specia investigative
experiment to expose the receipt of an illegal benefit by an official is mainly conducted in publicly accessible
places, which necessitates actions that the Criminal Procedure Code of Ukraine refers to the temporary restriction
of aperson's congtitutional rights. It is emphasized that the main means of recording the fact of receiving an illegal
benefit by an official are such covert investigative (search) actions as a specia investigative experiment, which
must be combined with inspection of publicly accessible places, visua observation of a person, during which it
can be legally used technica means. Depending on the investigative (operational and tactical) situation, visual
observation of the place or thing and audio and video control of the place can also be used.

Keywords. pre-tria investigation, criminal proceedings, covert investigative (search) actions, receipt of illegal
benefit by an official.

IloctaHoBka mpodjemMu Ta il akTyajabHicTb. €BpoiHTerpamis YKpaiHH CcHOpUsIa  yCBIJOMIIEHHIO
HEOOX1THOCTI YIOCKOHAJICHHS ITOJIOKEHb KPUMIHAIBHOTO 3aKOHOIaBCTRBA Ta BIAMOBIAHOCTI HOT0 O MI>KHAPOIHUX
CTaHJapTiB, 30KpeMa MO0 3arodiraHHs i MpoTuAii Kopyniii. Biarak s BcTaHOBIIEHHST HANpsAMiB OOpOTHOM 3
Kopymnuiero YkKpaiHa patudikyBaja HH3KY MDKHApOIHO-TIPaBOBHX aKTiB Ta JOTpUMajach peKoMEeHIALil
MikHapoaHux opranizamii (Ipymu nepxaB nporu xopynuii (GRECO), Opranizaiiii ekOHOMIYHOI cHiBmpai Ta
po3Butky (OECP Ta iH.). OCHOBHOIO HOBEJIOIO y IbOMY CTaja IudepeHuianisi KpuMiHaJIbHOI BiIIOBIAaIBHOCTI 3a
CremnialbHUM cy0’€KTOM, a TAKOK BCTAHOBJICHHSI KPUMIHAILHOI Bi/IMOBIIAJILHOCTI HE JIMIIIE 32 OIePKaHHS 0CO00F0
HEMpaBOMipHOI BUTO/AM, a ¥ 3a NMpUHHATTA i1 mpomnosumii uu oOiusHku. Hebesmeka oTpuMaHHS Ta HaJlaHHS
HENPaBOMipHOI BUTOAM SIK CKJIaJOBOI KOPYILii MOJSArae y BUKPHUBICHHI JAEp’KaBHUM anapaTtoM COLiajJbHO-
€KOHOMIYHOI TOJNITUKU KpaiHH, [0 MPHU3BOJUTH 10 HEMOXKJIMBOCTI PEali3oBYyBaTH IMEBHY JisUIBHICTH YECHUM
rpoMajsiHaM 1 BOAHOYAC CIPUsiE MAaCOBOMY 3aJTydEHHIO /10 Hel MpeICTaBHUKIB 3JI04MHHOTO cBity [1, c. 88].

OpHUM 13 HanpsIMKIB MPOTHIT (hakTaM NPUHAHATTS NPOMO3MLii, OOIISHKE a00 oJep)KaHHs HENpPaBOMIpHOT
BUTOJIU CITY’KOOBOIO 0COOOIO € 37IaTHICTh TPABOOXOPOHHUX OPTaHiB CBOEYACHO BHUSIBISITH (DAKTH TAKUX 3IIOUYMHHUX
JisTHB Ta SIKICHO IMTPOBOJUTH JIOCYIOBE PO3CIITyBaHH 3 MOJAIBIINM NPUTATHEHHSIM BUHHHUX OCi0 10 KpUMiHAIBHOT
BifmoBiganpHOCTI. Taka JIisUIbHICTE MOTpeOye TEeBHUX 3HaHb, a TAaKOXK NPAaKTHYHUX HABHYOK Y TIPOBEJICHHI
HETJIACHUX CIIAYMX (PO3IIYKOBUX) Ail 11010 BUABJICHHS, JOKYMEHTYBaHHS 1 PO3CIIiIyBaHHs BKa3aHUX 3JIOYMHHUX
¢akriB. CxnagHicTe BUsIBICHHA (DAKTiB OJep)KaHHS HENPAaBOMIPHOI BUTOIM IOJIATa€ B OCOOIMBOCTSAX LBOTO
3JI0YMHY, aJKE 30BHI 4acTo Jii ciy:k00BHUX 0cCi0 MaroTh MpaBOMIpHHN 1 3aKOHHHK Xapakrtep. Jlumie 3a ymMoBH
HaJIOKHOTO 30MpaHHs AOKa3iB, SKi MiATBEPAXKYIOTh NPUYETHICTH MiZO3PIOBAHOTO A0 KOPYMUIMHUX HisHb, €
MOJJIMBUM HOTO TPUTSATHEHHS 10 KPUMIHAIBHOI BiAmoBinanbHOCTi. He nuBNAYMCE HAa BH3HAHHS 3HAYHUX
MO3UTHBHUX 3PYIICHb y cepi 3ade3nedeHHs npas i cBooo iroaunu, nonoxenns KIIK Ykpaiau He B TOBHIN Mipi
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3a6€3H€‘ly10TI> HOCJ'Ii,Z[OBHC Ta 30aIaHCOBAHE BUKOHAHHS 3aBaaHb KpI/IMiHaHLHOFO CYAOYUHCTBA. BunukaeHHS

YUCIICHHUX TMPOOJIEM MPaKTHIHOI TiSIILHOCTI 3YMOBJICHO, 30KpeMa, HEIOCKOHATICTIO MPABOBOTO PETYJIIOBAHHS
incruryty HC(P).

AHaJIi3 OCTaHHIX AOCTiIKeHb i myOmikamiii. Oxpemi THTAaHHS TPOBEICHHS CHiAuMX (PO3IIYKOBUX) i Ta
HETJIACHHUX CIIIUUX (PO3MIYKOBHX) il T Yac PO3CTiAyBaHHSA 3JOYMHIB, NMPUAHSITTA TPOTO3WINi, OOIHKKA abo
OZIep>KaHHsI HETIPaBOMIPHOI BUTOJIM CITY>KO0BOIO 0CO0010, OCTIIKEHO HU3KOK HayKoBLiB, Takux sik O.M. Banmypka,
B.I. Bacwmauyk, B.O. I'mymkos, E.O. Hizoperko, O.®. Homxkenkos, B.I1. €srymxo, A.M. Kucmmii, LI1. Kozauenko,
SLIO. Kounpatses, O.€. Kopucrin, JI.U. Hukngopuyx, 10.JO. Opnos, €], Cxymimi, M.IT. Crpensoumpkuii ta in. B
TparsiX HaBEJCHUX aBTOPIB PO3KPUBAIOTHCS KPUMIHATICTUYHI ACTICKTH MPOBEICHHS CIITUMX (PO3IIYKOBUX) il Ta
HETJIACHHUX CIITUMX (PO3IIYKOBUX) MAiM MM 4Yac PO3CIiAyBaHHS HPHHAHATTS MPOTIO3WILi, OOIIMHKE abo onepKaHHA
HENPaBOMIPHOI BUTO/I CITY>K00BOIO 0c000r0. OIHAK, Y TPaIlIX HABEJEHUX HAYKOBIIIB HE TIOBHOIO MiPOIO OKPECITIOOTHCS
TIATaHHSI TIPOBEACHHS [IUX MPOLIECYABHUX [T sIK 32c001B 30MpaHHsI TOKa3iB.

MeTow0 Ta 3aBAaHHSIM CTATTi € JOCHIIDKCHHS MporaauH okpeMux mojoxkeHb KIIK VYkpaiam mromo
npouecyaibHoro opopmierns pesynsratie HC(P)Jl y nokasyBanHi GakTiB IpUAHATTS MPONO3HULii, 00iLsSIHKH abo
OJIepKaHHS HeTPaBOMIPHOI BUTOH CITYKOOBOIO 0CO00¥0.

Buknan ocHoBHoro martepiany. Po3cninyBaHHs GakTiB NIpUHAHATTS MPOMO3MILii, 00ILTHKN a00 oJepKaHHs
HETPaBOMIpHOI BUTOAM CIYKOOBOIO 0CO00I0 XapaKTEPH3YEThCS BHCOKHUM PIBHEM JIATEHTHOCTI. 3a TaKHMX YMOB
CKIIQIHOII BWKIMKA€ MiSUTBHICTh 13 BHUSABICHHA Ta JOKYMEHTYBaHHS 3JI0YMHHOI MisUTbHOCTI. BimmosimHo,
BUHHKAIOTh MPOOJIEMH JOKa3yBaHHS OOCTaBUH CKOEHOTO KPHUMIHAJIBHOTO MPAaBOMOPYIICHHS, IO 3HUXKYE
e(heKTUBHICTH JOCYIOBOTO PO3CIiAyBaHHS. 32 TaKHX YMOB HEOOXiIHO 3aCTOCOBYBATH BCI IependadeHi 3aKOHOM
3aco0M JuIsl peanmizallii 3aBJaHb KPUMIHAJIBHOIO IMPOBa/LKCHHsA. OIHMM 13 TakuxX 3aco0iB € HerjacHi CIiigdi
(pos3iyKkoBi) 1ii, pe3yNbTaTh MPOBEACHHS SKUX BU3HAIOTHCS UM HE HAMBAKIIUBIIIMMU JI0Ka3aMU BUHYBATOCTI.

HaitedextuBHimmME 3aco0aMyu BHKPUTTS OJIEP)KaHHS HEMPABOMIPHOI BHTOIU CIIY’)KOOBOIO 0OCO00K0 €
nposeaenns Takux HCPJI, nepenbauenux cr. cr. 246, 250, 250, 251, 271, 273 KIIK VYkpainu, 30kpema
3MiCHEHHS KOHTPOITIO 32 BYMHEHHSIM 3JI0YMHY Y (DOpMi CTIEIiaTbHOTO CIIiTIOTO €KCIIEPUMEHTY, 10 TPOBOIUTHCS
3 BUKOPHCTAHHSAM 3a3JIJICTiAb 1ICHTU(IKOBAaHUX (IMOMIYeHHX) 3ac00iB. 3 Ii€0 METOI MPOBOATH TAKOX ayjio-,
BifeokoHTposb ocodu (ct. 260 KIIK Ykpainn) ta micus (ct. 270 KIIK Vkpainu). [IpoBeaeHHs criemiaibHOTO
CITITYOTO EKCIEPUMEHTY 3a (haKTOM TepeaBaHHs MpeIMeTa HEeMPaBOMIPHOI BUTOAM 3 MOJATBIINM 3aTPUMaHHIM
MiI03PIOBAHOTO, JOKYMEHTYBaHHs TaKMX Jiii Mae BaromMe 3HAYeHHsI JJIs JIOKa3yBaHHS y KPUMIHAIBHOMY
npoBajukeHHl. KIIK Ykpainu, Ha >xanp, He Mmictuth BusHaueHHs HC(P)J y dopmi cnenianbHOro ciigdoro
ekcriepumenTy. llpore, y wikBimomuili IHCTpyKIii Tpo oprasizaifiro MPOBENEHHS HErJACHUX CIIiAUnX
(po31IyKOBUX) [l Ta BUKOPUCTAHHS 1X Pe3yNbTaTiB y KPUMiHAILHOMY MPOBaDKeHHI, y 1. 1.12.4, crieniansHuid
CITITYMI EKCIIEPUMEHT TOJATae y CTBOPEHHI CIIYUM Ta ONEpPaTHBHUM IMiAPO3AIIIOM BiIIMOBIAHUX YMOB B
00CTaHOBIII, MAKCUMAaITbHO HAOJIKEHIH 10 peanbHoi, 3 METOIO MEePEeBIPKU JIMCHUX HaMipiB MEBHOI 0cobu, y MisX
AKOi BOAYalOTHCA O3HAKH TSHKKOTO YH OCOOJMBO TSDKKOTO 3JIOYMHY, CIIOCTEPEXKEHHS 3a il IMOBENIHKOI Ta
MPUUHATTSAM HEHO PIllleHph II0JI0 BYMHEHHS 3II04nHY [2]. AHami3 3MiCTy OKpEeCIIeHOI HOPMH Ja€ MiJCTaBH IS
BHUCHOBKY TIPO BIJCYTHICTh OJIHO3HAYHOCTI IPOINOHOBAHOTO pO3poOHMKaMu IHCTpYKIIT (QopMyrOBaHHS.
HacninkoM mporo € MOXIHMBICTH X HMIMPOKOTO TIYMadeHHS Ta HEMOXKIIMBICTH YITKOTO BiIMEKYBaHHS OKPEMHUX
(hopM KOHTPOJIO 3a BUMHECHHSM 3JI0YHMHY. BiJICYyTHICTh OJHO3HAYHOCTI B I[bOMY ITUTAHHI CIIOCTEPIra€ThCs SK B
NPaKTUYHIN JiSUTBHOCTI, Tak 1 y HAYKOBHX JpKepenax. binblie Toro, B OKpeMHX HaBYaJbHHUX TOCIOHHMKAX Ta
METOAWYHMAX PEKOMEHJAIIsX iACHTUYHI Olepalii, 10 MPOBOAATH 3 METOI0 BHUKPHUTTS OJIEPXKaHHS CIIy>KOOBOIO
0C000I0 HENMpPaBOMIPHOI BHUrOAM, IMEHYIOTh SK CHCI[aJIbHAM CIIAYAM EKCIEPUMEHTOM, TaK 1 IMITYBaHHSIM
obcranoBkH 3104nHy. Ha mymxy M. JI. I'piboBa, Taki oneparii € came cCrieliajgbHiM CITiJYUM eKCIIepUMEHTOM [ 3].

CrierianbHuid CIIUUI eKCIIEPUMEHT 3 BUKPHUTTSI OJIEPKAHHS CIY)KOOBOIO 0COO0I0 HENPaBOMIPHOI BUTOJIU
MIEPEBAKHO MPOBOAUTHCS Yy MYOJIYHO JOCTYIHHMX MICISIX, IO 3YMOBIIIOE HEeoOXimaHicTh AiH, siki KIIK Ykpainu
BITHOCUTH JIO TUMYACOBOTO OOMEXKEHHS KOHCTHTYIIHHUX TpaB ocobu. 3rigHo a0 4. 8 cr. 271 KIIK Ykpainu y
takomy pasi Bkazana HC(P)/l mae 3aificHrOBaTHCS Ha MiJCTaBl PIIICHHS CIiA40ro cyii 3rigao 3 sumoramu KITK
VYxpainu. [lpu upomy anst QikcyBaHHS 3II0UMHHUX i, AKi OyAyTh BigOyBaTHCS Y KOHKPETHOMY MicCIli, TOLIJIBHO
OJTHOYACHO NMPOBOIUTH aynio-, BineokoHTposb Mics (cT. 270 KIIK Ykpainu), sskuif IpoBOJUTHCS BUKIIOUHO 3
no3Bogy cmigdoro cyami. KITK BusHadae, 110 aysio-, BiJIGOKOHTPOJIb MiCLs MOJISATrae B 3AIHCHEHHI MPUXOBAaHOT
¢ikcanii BizoMocTel 3a IOMOMOTOI0 ayAio-, BiZieo3anucy BCepeauHi MyOsIiyHO TOCTYNHUX Miclb, 0e3 BioMa ix
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BJIaCHHUKA, BOJIOAUIBIS a00 MPUCYTHIX y LboMy Micti oci0 [4]. [Ipu npoMy KOO TakMX Millb MOXKe OyTH TOCHUTb

IIMPOKUM (TOProBeIbHI Ta po3BakalibHI LICHTPH, Kade, OapH, pecTopaHu, My3el, CIIOPTUBHI KOMIUIEKCH, MapKH,
CKBepH, Bynull, OynbBapu, MaiJaHd, Jic, CTeN, TOpH, y30epexoKs Ta akBaropis BOAOMMHUIN Tomio). Tomy
3aragkoBo, YoMy 3akoHozaaBenb y cT. 270 KIIK Vkpainu BxkuBae (GopMyliOoBaHHS y «BCEpeAMHI MyOJidHO
JMOCTYITHUX MICIIb», sike (DaKTUIHO Tependayae, mo aysio-, BiIEOKOHTPOIb MiCId MOXKHA MPOBOAWUTH JIHAIIE B
npuMilieHHi. 3 TEXHIYHOI CTOPOHHU y TaKHX MICHAX 4acTO OyBa€ JOCHTH Ba)KKO HaJEKHHUM YHHOM BCTAHOBHTH Ta
edextuBHO 3acobu HeoOximHi ans npoBeaenHs HC(P)/, mepenbadenoi cr. 270 KIIK Ykpainu. Tomy B 3a3Haue€HUX
BUTAAKAX 31e0IIBIIOr0 MPOBOMATH Bi3yallbHE CIIOCTEPEXEHHS 3a piydio ado MICHEM 13 BUKOPHCTaHHIM
Bifeozanucy, GoTtorpadyBanHs, cieliaIbHUX TEXHIYHUX 3aC00IB IJIsI CIIOCTEPEKEHHsI, 10 TependaueHo HopMaMH
cT. 269 KIIK Ykpainu. AHaini3 HOPM IIi€] CTaTTi Ja€ MOXJIHMBICTD TIATH OJHO3HAYHOTO BUCHOBKY, IO ISl TAKOTO
CIIOCTEpPEKEHHA HE TOTPiIOHO OJep)KyBaTh yxBaly ciimdoro cyani mpo no3ein Ha mposenenns HC(P)M (taka
yXBajia HeoOXiHa JIHIIE B pa3i BCTAHOBIEHHS Bi3yaJ bHOTO CIIOCTEPEKEHHS 32 0CO00I0).

IIpu mpoBeneHHI CHiAYOr0 eKCIIEPUMEHTY CIIYni, OTIepaTHBHAN IMPAIliBHYK, 1HIA YIIOBHOBaYKEHA 0c00a
K YYaCHUKH CIELiaIbHOTO CJiYOr0 EKCIePHMEHTY He MaloTh MpaBa NPOBOKYBaTH a0 MiIIITOBXYBaTH
(hirypaHTa 10 BUYMHEHHS MPOTUIIPABHUX [, TOMY MiJ Yac MPOBEACHHS Ii€] HErMIACHOI CIITY01 (PO3IIyKOBOI) il
HEOOXiZIHO JOTPUMYBATHCA HHU3KH MPUHIMUIIOBUX TAKTUYHUX YMOB, IO YHEMOXXIIMBIIOIOTH HaWMEHINY MiJ03py
110710 MPOBOKatii (mig0yproBaHHs) 0 BUNHEHHS! KOHKPETHOTO 3JI0YMHHOTO MocsATaHHs [5, . 58].

€BpOMENCEKUM CYJIOM 3 TIpaB JIFOJUHN BHPOOJICHA KOHIICTIIIS TTPOBOKAIlil, gKa MOpyIrye MyHKT 1 cratTi 6
KonBeHrii, i € BIIMIiHHOIO BiJl 3aCTOCYBaHHS 3aKOHHHX OIIEPAaTHBHUX METOJIB JAOCYAOBOrO po3ciigyBaHHs. Hum
BCTaHOBJICHO, III0, TOMI SK 3aCTOCYBaHHS CIIEHiaThbHUX METOJIB PO3CIiTyBaHHS, 30KpeMa HETJIACHUX, HE MOXKE
came 1o co0i MopymIyBaTH NPaBO Ha CHPABEIUIMBHIA CYJOBHH PO3IIIsii, HeOe3leKka MOJIIeHChKoi PpOBOKaIlii B
pe3yabTaTi TakuX 3aXOAiB Iepeadadae, 10 iX 3aCTOCYBaHHS MOBUHHO OyTH OOMEXEHE 3pO3yMIIMMH paMKaMu
(pimmennst €CITUI Bixg 5 motoro 2008 poky y cmpasi «Pamanayckac mpotu JlutBu») [7]. ¥V cBOiX pimieHHSIX
€Bporneiicbkuii cyq He 3a00pOHsE€ TOCWIIATHCS HAa CTafil PO3CHigyBaHHA KPUMIiHAJBHOTO MpPOBAaHKEHHS 1 Y
BUIAJKy, SKIIO JIO3BOJSIE XapakTep 3J704YMHHOI Mii, Ha JOKa3H, OTpPUMaHi B PE3yJbTaTi IPOBEACHHSI
CHiBpoOITHUKaMH TPaBOOXOPOHHHUX OpradiB omepauiid mig npukputtsiM (pitmendas €CIUI Bix 15 ugepBus 1992
poky y cmpasi «Jltogi mpotu IllBefinapii»). OgHak 3acTOCYBaHHA AareHTIB IMiJl MPUKPUTTSIM TMOBHHHO OYTH
oOMerkeHe, CHiBpOOITHUKH IMOJILII MOXYTh IiSITH TAEMHO, aje He 3aiiMaruch migoyproBaHHsIM (pimenHs €CILI
Big 9 uepBHs 1998 poky y crpasi «Teiikceiipa ne Kactpo npotu [Topryranii») [6].

Cyn BU3HAYa€ MACTKY SIK CUTYalilo, KOJIX 3aJisiHi areHTH — NpaliBHUKKA OpraHiB MPaBoNopsaaKy abo ocodwu,
IO JiIOTh Ha iX MPOXaHHS — HE OOMEXYIOTHCS CYTO MACUBHUMHU CIIOCTEPEKECHHSIMH MPOTUIIPABHOI AiSIBHOCTI, a
3MIIHCHIOIOTH Ha 0c00Yy, 32 KOTPOIO CTEXAaTh, IEBHUH BILUIMB, IPOBOKYIOUH ii CKOITH MPAaBOMOPYIIEHHS, IKE BOHA B
IHIIIOMY BUTIQJIKy HEe BYMHMIA OH, 3 METO 3a(iKCyBaTH HOT0, TOOTO OTPUMATH JIOKA3 1 pO3MOYATH KPUMiHAJIbHE
npaBornopyeHHs (IyHKT 55 pimenHs y cnpasi «Pamanayckac npotu Jluten» Big 05 motoro 2008 poky, 3asBa Ne
74420/01). €CIUI mig momineichKo MPOBOKAIE€I0 PO3YMi€ BUTAAKH, KOJHU 3aJisHI 10cazoBi ocobu, ski € abo
CHiBpOOITHUKaMH TPaBOOXOPOHHUX OPTaHiB, a0 ocodamu, IO J0Th 3a IX HOpydeHHSIM, He 0OMEXKYIOTh CBOI il
JIMIIE PO3CIiAyBaHHIM KPUMIHAIBHOI CIIPaBH, a BIUIMBAIOTh HA CY0 €KT 3 METOIO CIIPOBOKYBATH HOTO HA CKOEHHS
3JI0YMHY, SKUH B iHIIOMY BUIMAAKY He Oysi0 OM CKOEHO, 33yl TOrO 100 3pOOUTH MOKIMBUM BUSIBJICHHS 3JI0YUHY,
TOOTO OTPUMATH JIOKa3H Ta MOPYUIMTH KPUMiHAIBHY cripaBy. [Ipy mboMy MOBEAIHKOIO, sIKa MPOBOKYE 0COOy Ha
CKOEHHS 3JI0YMHY, MOXX€ OyTH BCTAaHOBJICHHS KOHTaKTy i3 0CO0OI0 3a BiJICYTHOCTI 00’ €KTHBHUX Mimo3p y ii
NPUYETHOCTI /0 30YMHHOI AisTbHOCTI (MyHKT 44 pimenHs y cmpasi «Burak Hunnporu Typewumnm» Bim 15
rpynas 2009 poky, Ne 17570/04), mOHOBIEHHST MPOMO3UIIil, HE3BAXKAIOYM HA 11 MOMEPEHI0 BiAMOBY (IIyHKT 67
pimenHs y cnpaBi «Pamanayckac npotu Jluten» Big 05 mororo 2008 poky, 3asBa Ne 74420/01) [7]. KitoyoBuMm y
BUpIIIIEHH] I[bOTO IMUTAHHSA € Te, 10 MOTHBAIli] HAa BYMHECHHS 3JIOYMHY BHHHUKJIA B 0COOM OE3BIIHOCHO IO iif
NPaBOOXOPOHHUX OpraHiB. TOOTO, BHYTPINIHS CIIOHYKa HA BYMHEHHS 3JIOYMHY BUHHUKIJIA aBTOHOMHO 1 3JI0YHMH OYB
IpOsIBOM CBOOOAM BOJIi BiANOBiIHOTO yyacHuKa. Bepxosuuit Cyz B moctaHoBi Big 6 6epe3ns 2018 poky mo crpasi
Ne 727/6661/15-x Takox 3a3HauuB, 10: «BimmorigHo mo Bumor €CIIJI mis BiAMEKyBaHHS NPOBOKAIlT Bij
JOITyCTUMOT MOBEIIHKH MIPaBOOXOPOHHUX OPraHiB icHye psa KpuTepiiB. [1ig 3MiCTOBHUM KpHUTEpieEM pO3yMi€ThCs
HasIBHICTB/BIACYTHICTh ICTOTHUX 3MICTOBHHMX O3HAK, MPUTAMaHHUX MPOBOKAlii MPaBOOXOPOHHHUX OpraHiB, a Mix
NpoIeCyalbHUM KPUTEPIEM — HASBHICTh Yy CYAYy MOXJIMBOCTEH TMEPEBIPUTH BIJIOMOCTI Ipo mnependavyBaHi
NpOBOKaLii Mg 4Yac cyaoBoro 3aciganHs. ToOro Oyab-ika iHQOpMALis, IO CTOCYEThCS ICHYIOUOTO HaMipy
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BUMHHMTH 3JI0Y4MH a00 BYHMHEHOTO 3JI0YMHY, I[MOBHHHA 6YTI/I TAaKOK, SAKY MOXHa HepeBipI/ITI/I, a JICpKaBHC

00BMHYBAaYCHHS TOBUHHO MAaTH MOXJIMBICTh IMPOJAEMOHCTPYBATH Ha OyIb-AKid cTaii, 0 B HOTO pO3MOPSIKESHHI
€ JIOCTaTHI MiJICTaBU JUIA NPOBEACHHS ONEpaTHBHOro 3axoay» [8]. Takum 4MHOM, MOXHA BHIUTUTH HACTYIHI
KpHUTEpii pO3MEXKyBaHHsS TPOBOKALl BUMHEHHS 3JI0YMHY 3 OOKY MPaBOOXOPOHHUX OpPraHiB Ta 3IiHCHEHHIM
HETJIaCHUX CHiAYuX (pO3IIYKOBHWX) Jii: HAsABHICTP CBOOOAM BOJI HAa BYMHEHHS 3JI0YHMHY; MAaCHBHICTb
MIPaBOOXOPOHHHUX OpraHiB a0o 0cCi0, MO MiI0Th 3a iX JOPYYCHHSIM; BiIIOBIJHE NOKYMEHTAJIBHE IiITBEPKCHHS
nposenennss HC(P)/I.

BaxnmBi BimomocTi y KpUMIHAIFHOMY TPOBAKEHHI MOXKHA OTPHMATH IIJIIXOM TPOBEIEHHS aymaio-,
BigeokoHnTpomo ocobu (ct. 260 KIIK Ykpainun). Bignosigno no cr. 260 KIIK Ykpainu, ayaio-, BiI€OKOHTPOIb
0co0m MPOBOAMTHCA O€3 1 BiJjoMa Ha MiACTaBl yXBajH CIiAYOTO CYAMI, SIKIIO € JOCTaTHI MiJCTaBH BBa)KaTH, IO
po3MoBH 11i€l ocoOu abo iHII 3BYKH, pyXH, [ii, TOB’sA3aHi 3 ii AisUTbHICTIO a00 MiciieM niepe0yBaHHS TOIIO0, MOXYTh
MICTUTH BIZIOMOCTi, $IKi MarloTh 3HA4YeHHsS i1 JOCYIOBOTO posciimyBanHs [4]. [ns mposemeHHs aymio-,
BiJIEOKOHTPONIO 0co0u 3rimHo 3 1. 5 4. 1 c1. 267 KIIK Ykpainu MOXIHMBO 3IiHCHUTH OOCTEXEHHS ITyOIidHO
HEIOCTYNMHUX MiClb, JKMTJa YU I1HIIOIO BOJIOAIHHS OCOOH, MPUYETHOI 10 KPUMIHAIBHOTO MPaBOMOPYLICHHS,
3aCTOCOBYIOUH Ta€MHE TIPOHUKHEHHS 10 HUX, MICJISI YOTO BCTAHOBUTH TEXHIYHI 3aCO0M ayio- Ta Bile0 KOHTPOIIO
ocobu. BimmosimHo mo ct. 41, 4. 6 cr. 246 KIIK VYkpainu, aynio-, BilCOKOHTPOJIb 0COOM MOXKE IPOBOIUTHCS
YIIOBHOB)XCHUMH OINEPATUBHUMMU IMiIPO3iaaMHu (3a JOPYUICHHAM CIIiqaoro) [4].

AyIiOKOHTPOIIb 0COOH MPOBOAMTHCA 3 JTOTIOMOTOIO CIEMialbHUX TeXHIYHUX 3aco0iB Qikcarlii iHpopmariii.
Oco0HBICTIO ayJ1i0 KOHTPOJIIO € T€, IO BiH MOXE OYTH €Ii30AMYHUM, TOOTO Ha MEBHHUI MPOMDKOK Yacy, OJHaK,
SK TPaBHIIO, ayAi0 KOHTPOJIb 0COOM 3MIHCHIOETHCS HIIOAO00BO, TOMY IO 0co0a, sika MOXKe OyTH MpUYeTHA [0
NPOTUMNPAaBHUX [iif, MOXXe B OyAb-KMH MOMEHT 4Yacy HaJaTH YH CIOpoOyBaTH MepelaTH iHIIUM oco0aM
iH(pOpMallito, 0 MOXKE MaTh 3HAYCHHS JJIsl KpUMIHATIBHOTO MpoBaKeHHs [9, ¢.126].

MeTor0 Bi/Ie0 KOHTPOJIO € Bi3yallbHE HETJacHE CHOCTEPEXEeHHS 3a JisIMU 0CcOoOHM (IIUISIXOM BiJI€O3alNCy Ta
aynio ikcamii) y Oyne-sikoMy wicui i mepeOyBaHHS Ui OTpUMaHHS iHpopMalii, M0 Mae 3HAYEHHS IS
JIOCY/IOBOTO PO3CIiyBaHHA. Bieo-KOHTPOIb MPOBOMUTHCS HIISIXOM HETJIACHOTO Bi3yaJbHOTO CIIOCTEPEIKESHHS 32
JisIMU 0CO0H, TI PO3MOBaMH, MOBEIIHKOIO CIEI[iaIbHUMH MiAPO3AiIaMU 33 JIOTIOMOTOK CHEI[laIbHUX TeXHIYHUX
3aco0iB. Bineo-koHTponb MoXe 3/iicHIOBATUCS B Oy Ib-sIKOMY MicHi nepeOyBaHHS 0cOOH, 30KpeMa, B KUTIi abo B
IHIIIOMY BOJIOAIHHI OCOOM, y TPHUMIIIEHHAX, TPAHCIOPTHHUX 3aco0ax Ta iHmMUWX Michsax. Bimeosamuc mae 3mory
OUTBII JIeTalbHO BUSIBUTH HEOOXinHY iH(opMallito, JOCKOHAIBHO BHBYUTHU Jii 3aiHTEpPEecOBaHUX OCi0, ojepikaTH
MOBHY 1H(OpPMAIliI0 IIOA0 MisUTFHOCTI Mi03pIoBaHOl ab0 OOBMHYBaueHOI 0cOOM B YYMHEHHI KPHUMiHAIBHOTO
npasornopymeHHs [10]. BHyTpimHi# 3MicT ay/io-, BiIEOKOHTPOIIO OCOOW TOJSTae y 3aCTOCYBaHHI CHeIialbHUX
OTIEepPaTUBHO-TEXHIYHUX 3aco0iB 3 MeTor Qikcamii i 0oOpoOKM pPO3MOB, IHIIMX 3BYKIB, pyXiB i i ocoOw,
MOB’s13aHMX 3 11 JisutbHiCTIO abo MicuieM nepeOyBaHHS. Pesymbratom € 3akpimieHi y (opmi MpoOTOKOIy Mpo
NpPOBEJICHHS BIAMOBIIHOI HermacHoi ciiguoi (po3mrykoBoi) il ¢akTH4HiI JdaHi, SKi MalOTh 3HAYEHHS JUIS
KPUMIHAIILHOTO TPOBAKEHHS 1 BiTOOPaXKarOTh 3MICT PO3MOB, IHIIKX 3BYKIB, PYXIiB, Jili, OTPHMaHi B pe3yJbTari
BUKOPHCTAHHS CHENiAIbHUX TEXHIYHUX 3aC00iB, @ TAKOK OTPUMAHHS ayTEHTUYHHX JAHUX Y BUIJIAIL aynio- 4u
BiJIcO3aIKCy, 3a JOMOMOIOI0 SKOTO MOJJIMBO BCTAaHOBUTH HAasBHICTh a00 BIiJICYTHICTH OOCTaBWH, SIKI MalOTh
3HAYEHHS JUI KPUMIHAIBHOTO MPOBAPKEHHS 1 MUIATAI0Th MOAAIBIIOMY JJOKAa3yBaHHIO Y Cy/Ii.

3HATTS 1HPOpMAILIiT 3 TPAaHCIIOPTHHUX TeleKOMYHIKainHuX Mepex (cT. 263 KIIK Ykpainu) Takox € aieBuM
3aco00oM jioka3zyBaHHS (DaKTiB TPUHHATTS MPONO3UII, OOINMHKK abo OJepXKaHHS HENPaBOMIPHOI BHIOH
ciry’)k00B0I0 0c00010. BOHa 3/11CHIOETHCS 32 AOMOMOIOI0 YHOBHOBAXEHHX ONEPAaTUBHO-TEXHIYHMX MiAPO3IiNiB
opraniB HII ta opraniB Oe3rnekn Ha MiJCTaBi YXBalIH CIIMOTO CYAJI U MOJATae B MPOBEJIEHHI CIIOCTEPEKEHHS,
BinOopy Ta ikcauii 3MmicTy iHQopmamii, ska mnepemaeTbcs 0co00 Ta Ma€ 3HAYEHHS i1 JOCYJOBOTO
pO3CHilyBaHHS, & TAaKOX OJIpP)KaHHI, TEepeTBOpeHHI W (ikcamii pi3HUX BHJIB CHTHATIB, M0 TNEPENAIOTHCS
KaHaJIaMH 3B'SI3KY 13 3aCTOCYBAaHHSM BIJIMOBITHMX TEXHIYHUX 3aco0iB. Take 3HATTS iHQOpMAIT 3 TPAaHCIIOPTHUX
TEJIEKOMYHIKAI[iHHIX MEpeX MPOBOJUTHCS 0e3 BioMa 0ci0, SKi BUKOPUCTOBYIOTh 3aCO0M TEIEKOMYHIKAIlHA ISt
nepeaaBaHHs iH(GOpMALIii, KO ImiJ Yyac HOro MpoBEACHHS MOXKHA BCTAHOBUTH OOCTAaBHUHH, SIKI MalOTh 3HAYCHHS
JUI KpUMIHAJIBHOTO NMPOBa/KEeHHS [4]. DakTUUHO MPOBEIEHHSIM 3HATTS iHPOpMaLii 3 KaHaNiB 3B’ 53Ky BU3HAYCHO
npaBoBy mnpupony mpociyxoByBanHsi. Llg HC(P)[ mnonsrae B KOHTpOMNi, SKMH 3OiIHCHIOETHCS HUISIXOM
NpOCIyXOBYBaHHS 1 (ikcarii 3micTy iHQOpMAamii ILISIXOM IEperoBOpiB, MO 3IIHCHIOIOTHECS 3 JOIMOMOTOO
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TeneOHHOTO YW IHIMUX BHIIB 3B’s3Ky. KpiM TOro, He BHKJIHMKA€E XOIHOTO CYMHIBY, IO IO if0 HEOOXiITHO

MIPOBOIUTH HE JIMIIE MO0 ITiJJ03PI0BAHOTO, a i BITHOCHO HOTO 3B’SI3KiB TOIIO.

B VYkpaini KpuMiHAIBHO-TIPOIIECYAIbHE 3aKOHOAABCTBO BH3HAYa€ TMPaBO CIITYMX MiAPO3AUIIB Ha
3aCTOCYBaHHS 3HATTA iH(oOpMalii 3 KaHamiB 3B’SI3Ky SIK OJHOTO 3 ONEPaTHBHO-TEXHIYHUX 3aXOJiB 3a HasBHOCTI
BiAMOBIAHUX TigcTaB. OAHAK, HE 3BAYKAIOUH HA aKTYaJIbHICTH MTPABOBOTO 3a0e3MedeHHs TPOBECHHS OMepPaTHBHO-
TEXHIYHUX 3axXOJiB Ha KaHamax 3B’S3Ky /Uil NPaBOOXOPOHHUX OpraHiB B yMOBax CTPIMKOTO PO3BUTKY
iH(hOopMAaIifHOTO CepeoBHUIla, Ha 3aKOHOJABYOMY DiBHI HE PETJIaMEHTOBAHO MPO30PHIA MOPSIOK CTBOPEHHS Ta
BIIPOBA/DKCHHS CHCTEM IIEPEXOIUICHHS TEIEKOMYHIKAlliif, He BH3HA4YEHI OpraHi3amiifHO-TEXHIYHI BHMOTH, SIKi
MOBHHHI 3a0€e31euyBaTH KOHTPOJIb iX MIPOBEACHHS.

B pesynmpraTi 3HATTA iH(QOpMAaLii 3 TPAHCIOPTHUX TENEKOMYHIKAIMHAX MEpeX MoXke OyTH OTpuMaHa
iH(popMallis, 10 BKa3ye Ha O3HAKW KPUMIHAJIHHOTO MPABOMOPYLICHHS B AifX MiJ03PIOBAHOTO, a TAKOXK BiIOMOCTI
PO TPOTUIIPABHY [iSUIBHICTH OKPEMHUX O0Ci0, KOTpl KOHTaKTyBaIM 3 HAMH dYepe3 KaHAIM Mepexi Mmij dJac
nposenerass HC(P). Otpumani BimoMocTi (piKCyIOTbCS Ha MartepianbHi HOCIi y Qopmari, MpHIATHOMY IS
aBTOMaTH30BaHOTO 00pobaeHHs Ha EOM Ta BigTBOpEHHS ClTiT4UM, IPOKYPOPOM ab0 CYZIOM i3 METOIO MPOBEICHHS
IHIIAX TpOoTeCyaTbHUX Jiil. 3MICT BiTOMOCTEH 3 TPAHCIIOPTHUX TEIEKOMYHIKAIITHAX MEPEX, 0 MAfOTh 3HAYCHHS
JUISi. KOHKPETHOTO KPUMIHAJILHOTO TMPOBAPKEHHS, 3a3HAYAEThCS Yy TMPOTOKONI TPO 3HIATTA iHGopmamii 3
TPaHCIOPTHHUX TEJIEKOMYHIKAI[ITHUX MEPEX.

Taka crmimga (po3nrykoBa) MiH, SIK «CIIOCTEPEKEHHS 3a 0c000r0, piudro abo micmem» (ct. 269 KIIK VYkpainmn),
HOJISITa€ B HETJIACHOMY (3aMacKOBaHOMY) Bi3yaJlbHOMY CTEKEHHI 3a IisiMH 0coOH (abo rpymnu ocib), 3 METOIO MOIIYKY,
(hikcartii ¥ mepeBipKd T 9ac JOCYJOBOTO PO3CIITYBAHHS TSDKKOTO a00 OCOONMBO TSHDKKOTO 3IIOYHMHY BIIOMOCTEH Mo
JOCTYITHHX MICISIX 3 BUKOPHUCTaHHsAM abo 0e3 BUKOpUCTaHHS Bifeosamucy, (ororpadyBaHHs, cremiabHIX TEXHIYHMX
3aco0iB Uil CHOCTEpeXEHHA. SIK CBIQUUTH aHaNi3 OINMEepPaTHBHO-PO3IIYKOBOI Ta CIIMUOi MPAaKTHKH, IS OTPUMAHHS
HEOOXITHUX PEe3yJIbTATIB Bijl 3a3Ha4eHOl Jii HEOOXiTHO BOJIOAITH NMEBHMMH MpPO(ECiiHUMM 3MI0HOCTSMH, SIKi MarOTh
OTIepaTHBHI TIPO3/IIH, K CY0’€KTH OTIePaTHBHO-PO3IIYKOBOI MisTbHOCTI. Came BOHH MOXYTb 3aCTOCYBaTH MOMITMBOCTI
IHINMX MAPO3IUTiB, 10 3a0e3neuytoTh BuUkOHaHHs BkaszaHoi HC(P)/. 3asHaueHi B3a€MOBIIHOCHHHM ITOBHUHHI OyTH
BpETYJIbOBaHi BXKE iICHYIOUMMH BIIOMUMMH HOPMAaTHBHUMH akTamH. [Ipu mpoMy OTpHMY€EThCsI iHpOpMALlis, sIka Mae He
TUJIBKY I0KA30BE, aJie i OPIEHTOBHE 3HAUCHHSI.

[Tpu mpoBeseHHI cHOCTEpeKEHHS 32 0c0000, piudi0 abo MICIIEM MOXXYTh BHKOPHCTOBYBATHUCH HOBITHI
IHTEJNIEKTyallbHI MOJIENI TMOJNINEHChKOl JiSUTPHOCTI, KEPOBAaHOI aHAJITHKOI SKHM € aHamiTH4Hui mpomykt IT-
nonatky «lHTenekTyallbHa crucTeMa KpUMiHAJIBHOTO aHallizy y pexuMi peansHoro dacy» (R.ILC.A.S)) [11, c.112].
Cuctema RICAS pospobrnena st BiqoOpakeHHsI Ta aHalizy JaHMX Ta iH(opMmarii, sKi MICTATbCS B CHCTEMI
«APMOP» T1a B iHmmx 6a3ax AaHUX, 1 € IHCTPYMEHTOM, SIKUH 3a0e3neuye MBUAKE NPUHHATTS pimeHs. JoxaTok
JOCTYNHHI y myOiiuHOMy Ta oOMexeHoMy pexumi. OcTaHHIM JOCTYNHHUH JIHIIE MiAPO3iiaM Momimii, 3a
JOIIOMOT 010 BUKopuctanHsiM VPN-3’enHaHHA 32 TpoToKojI0M mudpysanHs SSL.

L5 cucrema mMoxe 3a0€3MeYnTH JTOCTYI 10 HACTYITHUX 0a3 nmaHux Ta iH(opmarii: 0a3u JaHUX MOl mpo
CKO€HI 3JI0YMHM, THPOpMAIlisl KPUMIiHAIBLHOTO XapakTepy Ta peectpanii moxidd, GPS-nanux, nepxaBHi peectpu
Towo. 3a3HadeHui oOcsr iHdopMmanii MOXKHA BUKOPUCTOBYBATH Y MOEAHAHHI 3 PI3HUMH BHJIAMH 1HIINX JaHUX Ta
iHpopmalii, 300pakeHHSIMH, IO CBiJYaTh MPO CKOEHHS 3J0YMHY a00 MOpYIIEHb TPOMAJCHKOTO TOPSIKY,
BBEJICHUMH B CHCTEMY B PYYHOMY PEKHUMI TpaIliBHUKaMU NPAaBOOXOPOHHUX OPraHiB, a TaKOX 3a0e3ledeHuit
JOCTYI [0 KaMmep BiIEOCHOCTEPE)KEHHs, BCTAHOBJIEHMX Yy MiCTi, B PeXHMi peanbHoro uacy. OnHak icHye
mpobiieMa, sKa MOJISIrae y BIACYTHOCTI MPOLEAYP Ta POOOYMX METOMONIOriHM y cdepi 30MpaHHsA, 00OpOOJICHHS,
aHaJIi3y Ta, 10 He MEHII BaKJIMBO, MOIIUPEHHS/PO3NIOBCIODKEHHS JaHUX/3BITiB [12, ¢.5].

BucHoBku. TakuM YHHOM, OCHOBHUM 3aco0oM ¢ikcallii (GakTy Ojep)KaHHS HENPABOMIPHOI BHUIOIU
ciyx00Bor0 ocoboro € taki HC(P)/l sk, cnemiaapHUM ClHiIYUil €KCIIEPUMEHT, MPOBEICHHS SIKOT0 HE00XiIHO
MO€IHYBATH 3 00CTEXEHHM ITyOJIIYHO TOCTYITHUX MicCllb, Bi3yaJ bHUM CIIOCTEPEKEHHIM 3a 0C00010, Iij Yac SKOro
Ha 3aKOHHUX ITiJICTaBaX MOXKE OYTH 3aCTOCOBAHO TEXHIUHI 3acO0H. 3alIeXKHO BiJI CiIi1401 (ONepaTHBHO-TAKTHYHO)
cuTyauii MOXyTb OyTHM TaKOX 3aCTOCOBaHI Bi3yaJlbHE CIIOCTEPEXKEHHS 3a MicueMm al0o piydio Ta ayxio-,
BiZIEOKOHTPOJIb MiCLIS.
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OpraHu3anys ¥ NpoBeJIeHNEe HETJIACHBIX CJIeICTBEHHBIX (PO3BICKHBIX) /el CTBHIA
NpH pacciie0BaHuM (PAKTOB NPUHATHS NPeIJI0KeHUs, 00elaHus UM NoJIyYeHue
HeNpPaBOMEPHOii BbIT0/bI 10KHOCTHBIM JIUIIOM

Kosran I1.B., email: krim.process.oduvs@ukr.net
KaHIUAAT IOPUINIECKUX HayK, Cyabs KoMuHTEpHOBCKOTO paitonHoro cyna Omecckoit o0macti

AnHoTauusi. B craThe aHanmM3MpPYIOTCA BOMPOCHI OCOOEHHOCTEH MpPOBENCHHS OTACNBHBIX HETJIaCHBIX
CJIEICTBEHHBIX (PO3BICKHBIX) NEHCTBUN NpU paccieNoBaHUM (aKTOB NMPHUHATHS HPEAJIOKECHUS, OOCIAHU UK
W3BJICUCHHUS HENPaBOMEPHON BBITOABI JOKHOCTHBIM JHMIIOM. PaccMOTpeHbl HerjacHble CJEJICTBEHHbBIE
(po3bICKHBIE) AeicTBUS, dPPEKTHUBHBIE MPH IOCYACOHOM paccielOBaHWW (aKTOB NPHUHITUS HPEATIONKCHUS,
o0eIaHys WK MOIy4YeHHUs HEIIPaBOMEPHOI BBITOABI JOJKHOCTHBIM JIMIIOM, @ IMEHHO: ayIu0-, BUACOKOHTPOJIb
nmna, o0cine0BaHue MyOIMYHO HEAOCTYIHBIX MECT, KWJIbS WM MHOTO BJIAaJEHMS JHLA, CHATHE MH(pOpMAaLuH ¢
TPaHCHOPTHBIX TEJICKOMMYHHUKAIIMOHHBIX CEeTeH, HAaONIOJeHHE 3a JUIIOM, BEIIbI0 WJIM MECTOM. BaxHyio
JI0Ka3aTeNIbHYI0 MH(OPMAIMIO B YrOJIOBHOM IIPOM3BOJCTBE HMMEIOT Pe3yibTaThl MPOBEACHUS CIECHUATILHOTO
CJIEACTBEHHOTO JKCHEpUMEHTa Mo (akTy Ieperadyd MpeIMeTa HENpaBOMEPHOM BBITOABI C MOCIEAYIOIINM
3aJIepyKaHUEM I1003PEBAEMOTO.

[Ipoananu3upoBaHbl OCOOCHHOCTH TIPOBEJCHUS KOHTPOJII 3a COBEPUICHHEM TMPECTYIUIGHUS B Qopme
CIEIMATIBHOTO CIIEICTBEHHOT O 9KCIEPHUMEHTA, MIPOBOANMOTO c HCIIOJIb30BaHUEM 3apaHee
UACHTH(QHULIMPOBAHHBIX (3aMEUYEHHBIX) CPEIICTB M MMEIOLIET0 BAXKHOE 3HAYCHHE ISl IOKA3bIBAaHUS B YTOJIOBHOM
MPOM3BOJACTBE MO (pakTy mepemadn NpeAMeTa HENPaBOMEPHOH BBITOJIBI C MOCIEAYIOUIMM 3a/EpPKaHueM
MOJI03PEBAEMOro, JOKyMEHTHPOBaHUS Takux. OOpamieHo BHMMaHHE HA OTCYTCTBHE OJIHO3HAYHOCTH
(OpPMyYNHUPOBKU CIEACTBEHHOTO 3KCIIEPUMEHTA B 3aKOHOJATENbHBIX aKTaX, YTO MPUBOIUT K BO3MOXKHOCTH
HIMPOKOTO TOJIKOBAHUSI M HEBO3MOKHOCTH YE€TKOTO OTTPaHHUCHHS OTIEIBHBIX (POPM KOHTPOJIIS 32 COBEPIICHUEM
HIPECTYIICHUS.

Koncratupyercs, 4To cnenuanbHbIi CIEACTBEHHBIH SKCIEPUMEHT MO Pa300JIaueHHI0 TOIy4YeHHs TODKHOCTHBIM
JUIIOM HENpPaBOMEPHOW BBITOJBI MPEHMYIECTBEHHO NPOBOAUTCS B MYOJUYHO MAOCTYMHBIX MeECTaX, 4TO
MPUBOJIUT K HEOOXOAMMOCTH JIEHCTBUH, KOTOPBIE YTOJOBHBIM MPOLECCYaTbHBIM KOJACKCOM Y KparHbl OTHOCSTCS
K BpEMEHHOMY OTPaHMYEHUIO KOHCTUTYLIIMOHHBIX IIPAB JUYHOCTH.

OTMe4eHO, YTO OCHOBHBIM CPEACTBOM (uKkcanuu (axkra MOTy4YEHHs HEIPaBOMEPHOW BBITOABI JOKHOCTHBIM
JIUIIOM SIBIIAIOTCS TaKWe HETJIaCHBIE CJIEJICTBEHHBIE (PO3BICKHBIE) NEHCTBUS, KaK CIENHATbHbIN CIeICTBEHHBII
SKCHEPUMEHT, MPOBEACHUE KOTOPOro HEOOXOAMMO COBMELIATh ¢ OOCIEIOBaHNEM ITyOJIMYHO JAOCTYIHBIX MECT,
BU3YaJIbHBIM HaOJIIOJEHHEM 3a JIMLIOM, BO BPEMsI KOTOPOro Ha 3aKOHHBIX OCHOBAHUSX MOXET OBITh MPUMEHEHO
Texnuueckue cpencTsa. B 3aBUCHMOCTH OT CIEJCTBEHHOH (ONEepaTHBHO-TAKTHYECKOH) CUTYallMH MOTYT OBITh
IIPUMEHEHb] BU3yaJIbHOE HAOII0AEHUE 32 MECTOM WJIU BELIbIO U ayAHO0-, BUJIICOKOHTPOJIb MECTA.

KioueBbie ciaoBa: JocyaeOHOe pacclieloBaHHE, YroJOBHOE TMPOM3BOJACTBO, HETJIACHBIC CIIEJICTBEHHEIC
(pO3BICKHBIE) NEUCTBHUS, MOJYICHHE HETIPABOMEPHOU BHITOJIBI JOIKHOCTHBIM JIUIIOM.
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Abstract. Relevance of research. The urgency of the problem under consideration is caused by the transformation
of Ukraine's national information space, challenges and threats in the security sphere, and the introduction of
modern analytical support to the activities of the state apparatus in general and to the management of the National
Police of Ukraine, in particular. Changes in the philosophy and methodology of combating crime in Ukraine
through the introduction of a new model of police activity guided by intelligence analytics that is effective in
managing national law enforcement agencies.

The purpose of the articleis theoretical and legal coverage and determination of approaches to solving problems of
information and analytical activity of the National Police at the present stage of state formation.

Research methods. To achieve this goal, a number of scientific methods were used, namely: theoretical - to study
and analyze the national and international methodology of law enforcement information and analytical activities;
logical analysis - to formulate basic concepts and conduct classification; concrete historical - to demonstrate the
dynamics of analytical work; diaectics - to determine the content and features of the constituent elements of
information and analytical activities of the units of the National Police; empirical methods - to summarize the best
practices of EU countries.

Results of the research. The article presents the problem theoretical and legal issues of information and analytical
activity of the Nationa Police of Ukraine at the present stage of state development. It is noted that the work of the
National Police, as the central executive authority, is not functioning properly due to the lack of a comprehensive
systematic approach to information and analytical support of the activities of public administration, including due
to the disparity of categorical-conceptual components of information and analytical activity in numerous normative
activities. Also, the transition of policing from the dominant paradigm of reactive policing to a model of proactive
activity, led to the emergence of a model of police activity, guided by intelligence analytics, during which the
analytical work of law enforcement agencies plays a significant role. It is suggested to consider the possibility of
forming databases (banks) with the help of modern blockchain technology, which will lead to overcoming
problems of storage and use of information, observance of rights and freedoms during its processing, including
automatic processing of data.

Keywords: information-analytical activity, Nationa Police of Ukraine, analytical work, information technology.

[Mpouecu, mo BiAOyBalOThCS B HalioHAILHOMY iH(OpMaIiiiHOMy mnpocTtopi YKpaiHW, NpPOJOBKEHHS 1
mocwIeHHs iH(opMariiiHoi arpecii Pociiicekoi ®@eneparrii, ocTaHHI 3aKOHOJIAaBUi 1HIIIATHBH BIAJHOI OLTBIIOCTI
1o0/10 NpoekTy «JlepkaBa B cMapTQOHi» CBiq4aTh MPO HAPOCTAHHS 1 3arOCTPEHHS MUTaHb LIOJ0 TapaHTYBaHHS
iHpopmaliiiHOT Oe3rneku, Oe3yMOBHOro 3a0e3ledeHHs KOHCTHUTYHIMHUX iH(opMamiiHUX TMpaB 1 CcBOOOJ
TPOMaJSIHHHA 1 YKpaiHCBKOTO CYCIIBCTBA 3a yMOBH, SKIIO 3a3HadeHi 3MiHM B cdepi iHpopmamiiHOTOo
COLiaJIbHOTO 00OPOTY Ta iH(POPMALIHO-TPaBOBUX BiAHOCHH OyIyTh MPOBOIMTHCA 0€3 HAJIE)KHOTO CYCHIIBHOTO,
HayKOBOTO OOTOBOPEHHS Ta MPABOBOTO 3a0€3MEUCHHS.

Hocnimkenns iHpopManiiiHo-aHaITHYHOT isSUTBHOCTI - 1€ NOJIAMCHMIUIIHApPHE TMojie, sike y ¢opmarti
JepKaBHO-YMIPABIIHCHKOI MPAKTHUKH TEPETBOPIOETHCS HAa MDKIUCHMIUIIHAPHE, CHHTE3YIOUM B CO01 HAyKOBY
(TeopeTHUHY Ta eMITIpHYHY) 1 IPAKTHYHY JisTIBHOCTI B PI3HUX COLIAIbHUX cdepax.

HeoOxinnicte kapauHaneHOi TpaHcdopMmarii iHdopMamiiHOrO 3a0e3ledeHHsT OpraHiB  JICPKaBHOTO
yhpaBiiHHS O0OYMOBJIEHa HEBIAMOBIIHICTIO TPagULIHHUX MOJENCH MEHEIKMEHTY Cy4acHOMY PIBHIO PO3BHUTKY
iHQopMaIlIHHUX TEXHOJIOTIH, a TakoX MNpoOJeMaMu, MOB’S3aHUMHU 3 JOCTYIOM JI0 1H(GOPMALIHHUX PECYpCIB.
ChorosiHi  yJIOCKOHAJEHHS TEXHOJIOTIi iH(OpMaImiiHOrO 3a0e3MeUYeHHs] CTajlo MPIOPUTETHUM HAIPSIMOM
onTUMi3alii aAMiHICTPYBaHHS aHAI THYHO-1H(POPMALIHHUX IPOLECIB Y AEpKaBi.

HamionaneHa momirtist Ykpaiau OyIy4d HEHTPaIbHHM OPraHOM BHKOHABYOI BIAMH, SIKUM CITYyXHTh CYCILIBCTBY
nBIXoM 3a0e3TeYeHHs] OXOPOHU TpaB 1 CBOOOJ JIFOJIMHM, TIPOTHIIi 3NOYMHHOCTI, MiJATPHUMAHHS ITyOiYHOT Oe3MeKH i
nopsiziky [1], koopaunyersest Kabinerom MinictpiB Ykpainu dyepe3 MiHicTpa BHYTPILIHIX cripaB YKpaiHu, TOMY HarpsiM
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pedopMyBaHHST Ta 3alpPOBA/PKCHHS TPHHIWMITY TOOYAOBH 1H(MOPMAIIHOTO 3a0e3NeUYeHHs JSUTBHOCTI JISPIKaBHOTO
VTIPaBJIiHHSA B IIJIOMY BIDIUBAE Ha po30yI0BY iH(DOPMAITIHHO-aHATI THYHOT (DYHKITIT TIOJIITi.

Pa3om 3 TuM, HE3BaKAIOUH HA BAKIIUBICTH i€l MPOOIEMAaTHKH JJIS TTOMAJBITIOTO BIOCKOHAJICHHS AisUTBHOCTI
opraniB Jep:kaBHOI BlagW Ta YWCIEHHI Tpali HaykoBwiB, 30kpema B.b. Asep’snoBa, 1.B. ApicToBoi,
O.M. baunypku, B.M. Bapenko, P.A. Kamroxnoro, O.€. Kopucrina, M.B. Kopuienko, B.M. IlrimikiHa,
O.. Tuxomuposa, O.H. Spmumra Ta iHmMWX BYeHWX, iH(MOpMaIliiiHo-aHATITHYHE 3a0€3MeUCeHHS MisSUTBHOCTI
NPaBOOXOPOHHUX CTPYKTYp B CHCTEMi OpraHiB Jep:KaBHOTO YMpPaBIiHHS MOTPeOye J0AAaTKOBOTO TEOPETHUKO-
MPaBOBOI'O OCMHUCIICHHS B YACTHHI BUCBITIICHHS Ta BU3HAYCHHS MiIXOAIB 0 BUpIIeHHs pobieM iHpopMaLiiiHo-
AQHAMITUYHOI JiSUTPHOCTI, 30KpeMa, NOodimii, mo HaOyBa€e 0cCOONMBOTO 3HAYEHHS I Yac pedopMyBaHHA
MIPaBOOXOPOHHOI cdepy 1, 3arajgoM, BCHOTO YIPABIIHCHKOTO amapary Jep>KaBH. 3a3HAadeHe 1 € METO HaIloro
JOCIIDKEHHS, sike mpoBoauTbess B pamkax HJIP Ne 0116U006767 «lIpaBoBi Ta ympaBiiHCBKI 3acagu
KibepamounHHOCTI» Kadempu KibepOesnmekn Ta iH(opMariiiiHoro 3abesmeueHHs OmechKOro aep KaBHOTO
YHIBEpCUTETY BHYTPIIIHIX CIIPaB.

Tak, BaxnuBicTh iH(OpMamiiiHOro 3a0e3MmedYeHHs TisSTTBHOCTI 3 AEP)KaBHOTO YIPABIiHHS YCBiZOMITIOBANACS
nasno. e y 1998 poui y Konuenuii agminictpatuBHOi pedhopmu B YKpaiHi, 3aTBepaxenii ykazom [Ipesnaenta
VYkpainu Big 22 munas 1998 poxy Ne 810/98, omunm 3 HampsiMiB agMmiHICTpaTHBHOI pedopMu OyI0 BH3HAYEHO
HayKoBe Ta iHdopMalliiiHe 3a0e3nedeHHs CHCTEMH [Ep)KaBHOTO YIPaBIiHHSA, (OPMYITIOBAaHHS MeEXaHI3MiB
HAYKOBOTO Ta iH¢opmaliiiHoro MoHiTopuHry ii QyHkmionyBaHHs. IligkpeciroBanocsi, IO TiIBUIIECHHS
e(heKTUBHOCTI JEPKaBHOTO YIPABIIHHS 3aJE€KUTh BiJl SKICHO HOBOTO piBHS iH(pOpMAaIiiiHOro 3a0e3medeHHs
OprafiB BHKOHaBYOi BIaAW. Y 3B’SA3Ky 3 IIMM, SK OCHOBHI 3aBIaHHS iH(popMarHzamii Jep>KaBHOTO YIPaBIIHHS
Oynu BHU3HAYEHi: CTBOPEHHS iH(OpMAamiiHOI CHCTEMH AEPKABHOTO YIPABIiHHS; BH3HAYCHHS MOTpe® OpraHiB
BIagy Y HOBUX iH(OpMamiiHUX TEXHOJOTiSAX Ta 0a3axX JaHWX; PO3pOOKA THIIOBHX MPOCKTIB Ta CTaHIAPTIB
iHbopMaTH3amii Aep:KaBHOTO YIPABIiHHS; 3MIMCHEHHS NEPKaBHOTO KEpIBHUIITBA BIPOBAHKEHHIM HOBHUX
iHpOpMaLlifHUX TEXHOJOTIH B cdepi Aep:KaBHOrO YHPaBIiHHS; OpraHi3aiis MiKHApOJHOTO CHiBPOOITHUITBA Y
rajxy3i oOMiHy iH(OpMAI€IO IIMOAO JICPKABHOTO YIPABIIHHSA; 3IIHCHEHHsS O€3MamnepoBOro JIOKyMEHTOOOITY;
YIOCKOHAJIEHHS! CTATUCTHUYHOI 3BITHOCTI CTOCOBHO (YHKIIIOHYBaHHS OpraHiB BHKOHABYOI BIAAW; pO3poOKa
HOPMAaTHBHO-TIPABOBHUX aKTiB 3 MUTaHb iH(GOpPMATH3aIlii aIMiHICTPATUBHOI CHCTEMH, Y TOMY YHCHI 11 3axucTty [2].

HeoOximHicTh KOPUTYBaHHS CTpaTerii MPOBEJACHHS aaMiHICTpaTUBHOI pedOopMH, MEpexoay M0 I HOBOTO
erarmy — pedopMyBaHHS MyOJNiYHOI agMiHICTparii, MoB’s3aHa 3 HOBUM piBHEM aJIMIiHICTpaTHBHOIO IIpaBa Ta
HOBHMH 3HAHHSIMH TPO MyOIiYHY aaMiHICTpariio, HaMaraHHAIM HaOJW3WTH HAIIOHAJTBHY CHCTEMY JCP)KaBHOTO
yOpaBliHHS 10 cTaHaapTiB €Bporeiickkoro Coro3y, a TaKoX Ma€ BPaxOBYBaTH SK HaliOHaNbHHUN, TaK 1
3apyOi’KHUI JJOCBiI BIPOBAKCHHS aIMiHICTPaTHBHOT pePOPMH.

Tak, Hampukiaaa OCTaHHI JEKiIbKa POKIB HaOyja IOMMPEHHS TEXHOJOTISA OJOKYEHH, SK 3a3HAYMB
3acTynmHUK Minictpa toctunii Ykpainun Jlenuc YepHmiios, y mMailOyTHhoMy YKpaiHa mepeBene BCiO IH(poBY
JiepkaBHy iH(opMallito Ha OsjokueiH-TuIaTGopmy. Y 3B’S3KYy 3 IIMM aKTUBHO OOrOBOPIOETHCS MEPEBEACHHS Ha
cucTeMy OJIOKYEHH: JIepKaBHUX peecTpiB (30Kpema, AepikaBHOI peecTpalii mpaB Ha HEpyxXxoMe MaiHo),
HOTapiaJlbHOI isITBHOCTI, 30epiraHHsA Iep)KaBHUX JaHUX, IPOBEICHHS 3EeMEIbHUX ayKIiOHIB, €JIEKTPOHHOIO
MaiiiaHuuka Toprisii apemrroBanuM MaitHoM (CETAM), Jlep:kaBHOTO 3eMeNBbHOTO KaaacTpy, OaHKiBCbKO1 cdepH,
NpOBeJIeHHs roJocyBaHHA Ta iH. Hapasi cepen ramyseld, e B mepily 4epry IJIaHYeThCSl BUKOPUCTaHHS CHUCTEMH
ookuetin, — nepxxpeectpu, XKKI', comiaapHe cTpaxyBaHHs, 0XOPOHA 3I0POB’S Ta eHepreTuka [3].

[IpoTsiroM oOCTaHHIX NECATHIITH BiAOYNMCS SIKICHI 3MIHM y 3MICTi YNpaBIHCBHKOI AisuTbHOCTI. BinOyBaernbcs
TpaHchopMallisi MapajurMyd YIPaBIiHHS, KOJW KEPIBHI OpraHd MOXKYTh JIMILE KOHTPOJIIOBATH CEPEIHIO JUHAMIKY
NpOIIECiB B COLJABHUX CHCTEMax 1 pearyBaTd Ha il crmagy 3a JIOMOMOIOH0 HOPMAaTHBHO-IIPABOBOTO PEryJIIOBaHH,
JWCLMIUTIHAPHOI MPAKTUKM, a TAKOX CTUMYJIIOBaHHS nepcoHaty [4]. OgHuM 3 NpiopUTeTHHMX 3aBHaHb YKpaiHU €
nparHeHHs1 o0y TyBaTH OPIEHTOBAHE HA IHTEPECH JIFOJICH, BIIKPUTE LIS BCIX 1 CIIPSIMOBaHE Ha PO3BUTOK iH(OpMaIliiiHe
CYCIIJIBCTBO, B SIKOMY KOKEH Mir OM CTBOPIOBATH 1 HAKONIMYYBaTH iH(OPMALIit0 Ta 3HAHHS, MaTH JI0 HUX BUIBHHUIN JOCTYTI,
KOPUCTYBATUCS 1 OOMIHIOBATHCS HUMH, 100 HAJaTH MOMJIMBICTH KOXKHIM JIFOJMHI TIOBHOIO MIpPOIO peaii3yBaTH CBiif
TIOTEHIIAIT, CIPHSFOUH CYCIUIBHOMY 1 0COOMCTOMY PO3BHTKOBI Ta MiIBUIIYFOUH SIKICTh JKHTTSI.

Jocmipkernst poiti iHGopMalliiHOTO 3a0e3eUYeHHs y JisTIbHOCTI OPraHiB JIepKaBHOT B M CBIMYATh, IO Y
id cucTemi Bcd iHpopMarliitHa poOoTa minopsAKOBaHA MTPU3HAYEHHIO Ta 000B’I3KaM OpraHy Aep KaBHOI BIAJIH i
€ 3a0e3MeuyyBajbHO0, PECYPCHOIO 1100 BHUPIIICHHS 3aBIaHb 3a3HAUYE€HOro opraHy. HaBiTh Taki miapo3aiiu, sK
3arajbHi BIJUIUIM 1 YIpaBJIiHHA, 3aiHATI OOpPOOKOI BXiJHOI Ta BHXITHOI JOKyMEHTAIlii, 10 3a0e3leuyroTh
JIOBOACTBO, MOXKYTh PO3IVISAATUCS SIK MiAPO3IIN 31 CKIAJHUM MPABOBUM CTAaTycOM. BH3HauYalbHUM € CTaTyc
OopraHy Aep>KaBHOi BJiagu, HOro Mmicue B CHCTEMI AEP)KaBHOI BIagy, XO4a NPH LBOMY IiIOTh 1 HOPMH, IO
BCTAHOBIIIOIOTh TIOPSIIOK poOOTH 3 JOKYMEHTaMH, SIKHHA BH3HAUEHWH CIeEI[ialbHUMU opraHamu B cdepi
JOKYMEHTYBaHHs Ta BCTAaHOBJCHHS pEXUMYy iHpopMauii. 3 ypaxyBaHHSM 3a3Ha4CHOrO BHILE, 3aBIAHHS
MiAPO3/iNIiB 1 caMoro opraHy B iH(opMaIlliiiHiii cdepi 3BOIAThCS 10 iHPOPMALIHHOTO 3a0e3MeYeHHs isUTBHOCTI
oprany Ta HOro BCiX CTPYKTYPHUX OJMHUIIb, a Tako (opMmyBaHHs iH(opMariiiHoi iHPpacTpyKTypH B cHCTEMI

117




No 2 2019 European Reforms Bulletin

cBoro BeneHHs. [Ipodnemoro € cTpykTypu3ariis iHpopMalii B Mexax opraHy Jep:KaBHOI BIaJu 1 BUOIp HAMOLIBII
NPaBWIBHOTO BH3HAYCHHS BCHOTO KOMIUIEKCY iH(pOpMAIlii, sSKa 3BEPTAETbCI B MekaxX (YHKIIOHATHHOTO
(KOMITETEHIIHHUX ) BIUTUBY ITLOTO OpTaHy [5].

[IpoGiieMa HETOCKOHAJIOCTI 3aKOHOJABYOTO PO3KPUTTS 1H(POPMAIMHOTO 3a0e3nedeHHs HisUIbHOCTI
JICp’KaBHUX OpPTraHiB BUHUKJIA HE ChOTOJIHI 1, Ha KaJlb, Ma€ 0araTopiuHy iCTOpIIO.

Tak, 3akon Ykpainm Big 17.03.2011 poky «IIpo TieHTpambHI OpraHd BHKOHABYOI BIAIN», SKAM BH3HAYCHO
Oprasizairo, HOBHOBaKEHHS Ta TOPSIIOK isUTHHOCTI LIEHTPAIbHUX OpraHiB BUKOHABUOI Blagy YKpainu. BinanosigHo a0
TIOJIOKEHD 4. 1 CT. 2 BKa3aHOTO 3aKOHY MisUTLHICTh MIHICTEPCTB Ta IHINMX IICHTPAILHUX OpraHiB BUKOHABYOI BIIaJIH
TPYHTYETHCS Ha TIPUHIAIIAX BEPXOBEHCTBA MpaBa, 3a0e3MedeHHs JOTPUMAHHS MpaB i CBOOO JIFOMMHM 1 TPOMAaITHHHA,
0e3IepepBHOCTI, 3aKOHHOCTI, 3a0e3MeUeHHS €HOCTI JeP’KaBHOI ITOJIITHKH, BiIKPUTOCTI Ta IMPO30POCTi, BIATIOBITAIHHOCTI.
Cr. 7 BM3HAYa€e K OJHE 3 OCHOBHHMX 3aBJaHbh MIHICTEPCTBA SIK OpraHy, IIo 3a0esneuye (OPMYBaHHSA Ta peallizye
JIepykaBHY TIOJIITHKY B OIHIM 91 TEKUTbKOX chepax, iHhopMyBaHHS Ta HAJTaHHS PO3’ICHEHB MO0 3MIHCHEHHS AePyKaBHOL
TIOJITHKY. 3 OIJISIMy Ha IIe, TTOCTa€e Ba 3anmuTaHHs. [lo-Tiepire, 9oMy 3 yChOro po3MAiTTs 3aBIaHb Ta (PYHKINH OpraHiB
JieprkaBHOI Biiaau y cepi iHGopMaIiiiHOro 3a0e3neyeHHs 3aKOHOaBellh 00paB JIMIle iHGOPMYBaHHS 100 JCPIKABHOT
TIOJTITUKY, TOOTO (DYHKILIO iH(OpMAIiitHOrO KOHCYIbTyBaHHSA? be3syMoBHO, 3akoH Ykpainu «[Ipo meHTpanbHi opraHu
BHKOHABYOI BIIAJI» 32 CBOEIO IMPABOBOIO MPHUPOIOI0 € 0a30BHM Ta HE Ma€ Ha METI PETYIIOBAHHS caMe iH(MOPMAITIHHIX
BIJTHOCHH, aJIe K came HOro 0a30BHI XapaKTep y BIATOBIIHOCTI JO BUMOT 3aKOHOIABYOI TEXHIKM BUMara€ BU3HAYCHHS B
HBOMY TIPIOPUTETHUX HATIPSIMIB JISUTbHOCTI MIHICTEPCTB Ta HIIHX IECHTPAILHUX OPraHiB BUKOHABYOI BIIAJH, Y TOMY YHCII
1y chepi inpopmartiiHoro 3abde3nedeHns [6]. Ilo-mpyre, He3BakaroUM Ha BU3HAUCHHS SK OJHOTO 3 OCHOBHHX 3aBIaHb
MiHiCTepCcTBA IH(POPMYBAaHHS Ta HamaHHSI PO3’SICHEHb IMOMO 3MIHCHEHHS IepKaBHOI IIONITHKH, BUKOHAHHS ITHOTO
3aBJaHHSl HE 3HAWIIUIO CBOTO BiIOOPKEHHS Y TOJIOKEHHSX CT. 8 BKa3aHOIO 3aKOHY, SKMH BH3HAYAE TIOBHOBAYKCHHSI
MIHICTpa 1 Ma€ TOCUTh 3MICTOBHHMI XapakTep. TakiuM YHMHOM, 000B’SI30K Ta IPAaBO MIHICTPa OpraHi3oByBaTH Ta KepyBaTH
CHCTEMOIO 1H(OPMAITIHHOTO 3a0e3MeUeHHs MIHICTepCTBa Ta HECTH BiIIOBITATGHICTE 3a 11 (YHKIIOHYBaHHS He
BCTaHOBIICHO. Te jk caMe CTOCYEThCsSl 1 TIOBHOBaKEHb MEPIIOr0 3acTYIHHMKA MIHICTpa 1 JepKaBHOTO CeKperaps, sKi
Bu3HayeHi y CT. ¢T. 9, 10 3axkony Ykpainu «IIpo meHTpasbHi opraHy BAKOHABYOI Biaaam» [7].

Haxkanp, mporanvHu BKazaHOTO 3aKOHY HE 3alUINAThCsS MPUTAMAHHUMH JIMIIEC [IbOMY TPABOBOMY aKTy,
OCKUTBKH HOTO TIIOJIOKEHHS OyAyTh BIUIMBATH Ha HOPMOTBOPUYY MiSUTBHICTH 1 3HAXOAWTH CBO€ BTUICHHS Y
MiI3aKOHHKX MPAaBOBUX aKTaX, sIKi PErJIaMeHTYBATUMYTh JisUTbHICTh LIEHTPAIbHUX OPTaHiB BUKOHABUOI BIIa M.

Tpebo BiAMITHTH, IO BUKOPUCTAHHA Ta aHaNi3 iHQopMamii MONMNEHChKUMH MiAPO3AiIaMi HEBIHUHHO
3pOCTa€e BIPOJIOBX OCTAHHBOTO MIBCTONITTS, UIIXOM TEpEBEJCHHS apXiBiB 3 iH(QOpPMANiHHUMHU KapTOTEKaMHU B
0a3u (0aHKH) JaHUX 3 CHCIAbHUM MPOrpaMHUM 3a0€3MEYCHHSM. 3 JIOMOMOTOK aHATITUYHOI pPOOOTH
3a0e3neuyeThes 00i3HAHICTh Cy0’€KTa YHpaBIiHHS MPO CTaH MPaBOMOPSJIKY, K 00’€KTa BIUIMBY, 30BHIITHBOTO
CEpEe/IOBHINA, BU3HAYAETHCS CTpATeris 1 TaKTUKa [isUIBHOCTI MPaBOOXOPOHHUX OpraHiB 1 3a0e3nedyeTbes
3armo0KHAN XapaKTep YIPaBIIHCBKOTO BIUIMBY 3 OMNIAAY Ha OO’€KTHUBHI Ta CY0 €KTHBHI YMOBH, B SIKUX
(dyHkIionye cucreMa. HeoOXifHICTh CHCTEMHOIO MiIXOAY M0 i€l poOOTH 3yMOBJieHA W OypXJIMBOIO 3MIHOMO
COIIIaTbHO-eKOHOMIYHHMX BiJIHOCHH, CTaJOK0 TEHJEHIIEI J0 KPHUMiHANi3allil CyCIiJbCTBA Ta HArabHUMHU
norpedaMy CTBOPEHHS CHCTEMH aJeKBATHOTO pearyBaHHS 3 OOKy IMPaBOOXOPOHHHX opraHiB [8, c. 21-22]. B
MalOyTHhOMY 0a3u JaHMX OYIyTh IIEPEBE/ICHI Ha 3a3HAYCHY BHUIIEC TEXHOJIOTIIO OJIOKUEHH, SKa J03BOJUTH
3a0e3MmeunT HE3MIHHICTh BBeIeHO1 iH(popMallii, CydacHUH 3aXHUCT epCOHATBHIX JaHUX Ta X 00’ €THaHHS.

¥ Crparerii po3BuUTKy cructeMd MiHicTepcTBa BHYTpIIIHIX cripaB Ykpainu 10 2020 poky B paMkax HPOTHIIi
3JI0YMHHOCTI cepeli 7-MH OCHOBHHMX TMpIOPHUTETIB JisUIGHOCTI 3BEpHYTa yBara Ha HHU3bKHH PIBCHb BUKOPHUCTaHHS
AHATITHYHHUX 1HCTPYMEHTIB HOMIEHCHKIMHE Y TIPOTHIIT 3lI0YMHHOCTI Ta IPOTHO3YBaHHI BiJIOBITHUX 3arpo3. Sk BU3HAYaE
Crpareris Ui TIOAONAHHS 3a3HAYEHOTO, HEOOXiJHO peayni3yBaTH KOHIETIIIIO JisUTbHOCTI opraHiB cuctemu MBC,
3aCHOBAHOI Ha BHUKOPHCTaHHI pisHMX spkepen indopmarti (Intelligence Led Policing), KOMILIEKCHOTO BIPOBaKEHHSI
CYYaCHHX CHCTEM KPHMIHAJIBHOTO aHali3y, y ToMy uncii merononorii €BPOITOJI [9].

CporonHi mominenceka TisSUIBHICTh HMEPEKUBAE NEPioJ] 3HAYHUX 3MiH SK B ONEpPaTHBHIN TAaKTHIl, TaK i B
OpraHi3alifHuX CTPYKTypax. YTIPOBAKYHOTHCS HOBI ifiel MO0 CKOPOYEHHS 3JIOYMHHOCTI 1 3MIHM CTparerii
KOPOTKOCTPOKOBOI i JIOBIOCTPOKOBOT MONITHKU. HalibnbI mommpeHoto 3 HUHINIHIX 3MiH y (inocodii 6opoTsdu 3i
3JIOUMHHICTIO Ta IIOJILEHChKOI NPAKTHKKM € BBEACHHS MOJICNI TOJIIEHChKOI isJIBHOCTI, KEPOBaHOO
po3BinyBanbHOIO aHaniTHKOIO (ILP), sika cTaHOBUTHCS yNpaBliHCHKOIO MOAEIUIIO Ul MPUHHATTA PIilIeHb LIOAO0
OO0IpyHTOBAHOTO PO3MOMALIY PECYpCiB, 13 ypaxyBaHHSM HampsMiB Ta cep aKTUBHOCTI CEPIMHMX 3JIO0YHUHIIB,
OpraHi30BaHUX 3JIOYMHHHUX YIPYIOBaHb T4 KPUMIHAIBHOTO CEPEJOBHUINA, & TAKOXK 3pOOHTH OUTBIIMN akKIeHT Ha
00MiHi iH(OpMAIlI€r0 Ta CIUTBHUX CTPATETYHUX PIllIEHHSX 010 Tpobiiem 3mounHHOCTI [10, ¢. 12, 14].

Tomy anamiTH4HA poOOTa MPABOOXOPOHHHMX OPraHiB, Ha Hally JAYMKY, TOBUHHA MPOBOJMTHCS B PaMKax
MOJIeJI1 MOJILEHCHKOT isTIbHOCTI, KEPOBAHOO PO3BIIYyBAIbHOK aHATITHKOO.

3 ommmy Ha 3a3HavyeHe Ta MPUKEMAIOYM JI0 YBard CKJajHy KPUMIHOT€HHY CHTyalilo B YKpaiHi, sika Hapsay 3
30porianM koH(tikToM Ha JlonOaci Ta AP KpuM mporH0o30BaHO YCKIIAJHUTHECS Y 3B’SI3KY 3 BCECBITHBOI MAHIEMIEIO
kopoHaBipycHoi iHQekuiero COVID-19, npaBooxopoHHa cHCTeMa IOBHHHA MAaTH IHCTPyMEHTapiid Ui TPHAHSTTS
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VIIPaBIIHCHKHUX PIllIEHb, TOOTO CHCTEMHO IMPOBOJWTH aHATITHYHY POOOTY, sIka € HEBIJl'€MHOIO CKJIAJIOBOIO TPOIIECY
peaizarii (pyHKIIT yIpaBaiHHS Ta iH(OpMaIHHO-aHATITHYHOT IsUIbHOCTI. AHAIITHYHA (DYHKILS 3MIHCHIOETHCS Ha Pi3HUX
PIBHSX VTIPaBIiHHS BCIMa TMipPO3IiIaMH, HA OCHOBI JOCTIDKCHHS IIPOIECiB, IO BinOyBamics B cuctemi MBC y
MHHYJIOMY, YMOB 30BHIIIHBOTO CEpEIOBHUILA CHOTOAHI Ta MepeadadeHb 3aBISKA TMPOTHO3YBAHHIO 1 IUIAHYBAaHHIO
TIPOTIOHYFOTHCS HAMOLIBII ONTUMANTBHI IIUISTXU BUPIIICHHSI TUX YM 1HIIMX mpodiieM [8, c. 11].

Y KOHTEKCTi TeMH HAIIOro JOCHTIKEHHS KOPUCHUM BOAyaeThCs 3BEpHYTH yBary Ha Te, SIK CHIMKJIONECANYHE
PO3YMIHHA CKIaJOBUX iH(GOPMAaLiHHO-aHATITUYHOI JisITEHOCTI 3HaX0/€ CBOE BiIOOPaKEHHS B FOPUCTIPYACHIII.

Onnax, KoM WAeThesl PO IOPUINYHY CKIIaZoBY 3a0€MeueHHs OpraHiB JepKaBHOI BJIaJl HOPMAaTHBHO-TIPABOBOIO
OCHOBOIO TH(OPMAITIHHO-AHAITHIHOI JISUTHHOCTI, TO TYT MH HATHKA€EMOCh Ha IyXe IWBHI (OpPMH 3aKOHOIABYOTO
BU3HAYCHHSI CCHCY 1 3MICTy Takoi MisUTbHOCTI. Tak, HampHKIIaa, MOBHOBAKEHHS TOMIIi y cdepi iHbopMartiiHo-
AHAJIITHYHOTO 3a0e3MeyueH s, 3aKkoHOM YKpainu «Ipo HarioHansHy HoiLiio» BU3HAYAOTHCS HACTYITHHM YHHOM:

1. Homimis 3aiticHIOE iHPOPMAIfHO-aHATITHYHY JisSUTPHICT BUKIIFOYHO TSI pealtizaiii cBOiX TOBHOBAKEHb,
BU3HAYEHUX LIUM 3aKOHOM.

2. loniuis B pamkax iHpopMamiifHO-aHATI THYHOT AisTBHOCTI:

1) dopmye Ga3u (OaHKM) AaHKX, IO BXOAATH A0 €A1HOI iHQopMamiiHoi cucteMu MiHicTepcTBa BHYTPILITHIX
crpaB YKpainu;

2) xopucTyeThest 0a3zamu (OaHkamu) maHwx MiHiCTEpCTBAa BHYTPINIHIX crpaB YKpaiHU Ta IHIINX OpraHiB
JIepKaBHOI BIaH;

3) 3xiticHroe iH(QOpPMAITiHHO-TIONTYKOBY Ta iH(hOopMaIlifHO-aHAI THYHY pOOOTY;

4) 3miiicHIOe 1HGOpPMAIiHY B3a€MOJiI0 3 IHIMUMHU OpraHaMH [Ep’KaBHOI BIagW YKpaiHU, OpraHaMu
NPaBOMOPSAKY 1HO3EMHHUX JIepKaB Ta MXKHAPOAHUMU opraHizamismu [1, ct. 25].

Sk MoxemMoO OayWTH B IbOMY aKTi HE 3raJlyeThCs B3araji Taki eJIEMEHTH iHhopMaIliiiHO-aHaIiTHYHOTO
3a0€3MeYcHHs OpraHiB Jep:KaBHOI BIaaM 3a (PYHKIIIOHAIBHHM CIPSMYBaHHAM sK: iH(QoOpMariiiiHa miaTpuMKa,
iHpopmalliiiHe cynpoBoJUKeHHs, iH(opMaliliHe oO0cayroByBaHHs, iH(popMamiliHa gomomora, iH(opMariiHuit
BILIUB, iH(opMaliiiHa 6opoTh0a, iHhopMaliiiHa JoricTuka, iHdopmariiiHe koHcynbTyBanHs [11]. lo Toro x
IIIKaBOI0O MOJKHA Ha3BaTH CIPOOY 3aKOHIABIS OXapaKTepHU3YBAaTH caMe IMOHATTS iH(GOpMaIiHHO-aHATITHIHOT
TIISITBHOCTI Yepe3 TaBTOJIOTIYHE pPO3’SICHEHHS, M0 TOMIIliI B paMKaX 1H(pOpMaIliiHO-aHATITHIHOI HisUTBHOCTI:
3MiHACHIOE 1H(DOPMALIIHHO-TTOIIYKOBY Ta iH(opMaliliHo-aHAITUYHY poboty [1, . 3 cT. 25]. lllo HacmpaBmi ayxe
3aranpHe, OaraTorpaHHe BU3HAYEHHS TSl TAHOTO BUAY MpodeciitHOl IpaBOOXOPOHHOT MisSUTPHOCTI MOMIIIi.

He menmn nakoHiYHMMI € 1 TooXkeHHSI CT. 9. 3akoHy Ykpainu «IIpo ocHOBHI 3acamy 3a0e3nedeHHs KibepOe3meKn
VYxpaiau» Big 2017 poky, B SIKOMY 3aBIaHHSMH YPSJIOBOI KOMaHIM pearyBaHHsS Ha KOMII'FOTEPHI Haj3BUYaiHI MOil
Vkpaiau (CERT-UA) €: «1) HakoImuueHHs Ta MPOBEICHHS aHAIi3y JAHUX MPO KIOSPIHIMIACHTH, BEJICHHS JICPYKABHOTO
peectpy kibepiHImaeHTiB» [12, ct. 9]. I qaii mo TeKcTy BOro aKTy KOXKHOI CIIPOOU 3aKOHOJABII PO3KPUTH 3MICT TOTO,
SIKAM JK€ %K YMHOM 3IIHCHIOETHCS O3HAYCHUI aHANI3 JAHUX PO KiOePiHIICACHTH.

e ogauM i3 HampsMKiB iHpOpMaIiiftHO-aHAITHYHOT cdepu HisubHOCTI HanionanbHoi mominii Ykpainu €
HiIBUILICHHS 3aXHUCTy MEPCOHAIBHUX JaHUX Ta 3a0€3MeUeHHs NpaB 0ci0 HAa HEIOTOPKAaHHICTh MPUBATHOTO XKHUTTSI.
VY 3B’53Ky 3 THUM, IO 3aXKMCT OCHOBOIIOJIOKHHX IIpaB i CBOOOJ JIFOJUHH B TIpolieci iHhopMaIifHO-aHATI THIHOT
00poOKHM TepCOHANBHUX JaHWUX Oe3MocepelHhO0 BIUIMBAE HAa ABTOPHUTET JIEpXKaBH, 30Kpema, ii 3JaTHICTbH
pearnizoByBaTy e(peKTHUBHY BHYTPIIIHIO i 30BHILIHIO MOJITHKH B rany3i npas JoauHu, B aunHi 2010 poky Ykpaina
parudikyBana Konsenuito Pamgu €Bpornm mnpo 3axuct oci0 y 3B’SA3Ky 3 aBTOMAaTH30BaHOIO OOpPOOKOIO
nepcoHaibHUX jganux Ta JomatkoBwid mpotokon g0 Hei [13]. Llum VYkpaina B3suia Ha cebe 3000B’s3aHHS
3a0€e3NeUuTH JOTPUMAHHS TpaB 1 CBOOOJ JIIOJMHHU, 30KpeMa, MpaBa Ha HEJAOTOPKAHHICTh MPUBATHOIO KHUTTH,
nependaueHoro cr. 8§ KoHBeHLIl mpo 3axucT mpaB JIOAMHU 1 OCHOBHHX CBOOOJA Ta TrapaHTOBaHOro cT. 32
Konctutynii Ykpainu [14]. [Insa peanizaunii B3saroro Ha cebe 30008’ a3anHs BepxoBHoto Panoro Ykpaiuu npuitaaro
3akoH Ykpainu «IIpo 3axucT nepcoHaNbHUX JTaHUX», akuid Ha0yB unHHOCTI 01 ciuns 2011 poky [15].

Takox y cr. 86 3akony Ykpainu «IIpo HamioHansHy modmimito» 3akpimuieHO 0OOB’S30K KepiBHMKa HOMLii Ta
KEpIBHHKIB TEPUTOPIAJIbHUX OpraHiB IMOJMilii pa3 Ha piK TOTyBaTH Ta OIMyONIKOBYBAaTH Ha OQIMiHHMX BeO-mopTanax
OpraHiB TOJIIi 3BIT PO AiSUTBHICT TOMIIi, SKMH Mae€ MICTUTH «aHaIli3 CHTYyaIlii 31 3IOYMHHICTIO B KpaiHi YK perioHi
BIJINOBITHO, 1H(OPMALIIFO TIPO 3aX0/IH, SIKI BXKHUBAJIKCS TOJILIER0, Ta Pe3YJIbTaTH KX 3aXo/iB» [ 1, cT. 86].

oo Mig3aKOHHUX aKTiB, K PEryJIOI0Th aHATITHYHY AisuIbHICTh HarioHansHOT mosminii TyT HeoOXiTHO BUIIATH:

[o-nepure nocranopy KMV Bix 28.10.2015 Ne 877, sikoro 3arBeppkeHo [lonoxennst npo HamionansHy
MOJIIIF0, BIAMOBIAHO 10 skoi m.4 miam. 41 Bka3yerhcs, mo HarioHanpHa mMomiiist 37iHCHIOE MOHITOPUHT
OIepaTUBHOI OOCTAHOBKHU B AEPrKaBi, BUBYAE, aHAIZYE 1 y3aralbHIOE PE3yIbTaTH Ta €PEeKTHBHICTh MOMIIEHCHKOT
IUSUTBHOCTI, 1HQOPMYE Yy TOpAIKY Ta CIociO, sKi mepemdadeHi 3aKOHOM, OPraHH JIEPXKABHOI BIIAIM, OpTaHH
MICIICBOTO CaMOBpS/IyBaHHs, a TaKOX TI'POMAJCHKICT MpO 3MAIHCHEHHS Jep)KaBHOI NOMITHKHA Y cdepax
3a0e3neueHHs OXOPOHM NpaB i cBOOOJ JIOOMHM, IHTEPECIB CYyCIINbCTBA 1 AEp)KaBH, MPOTUAI 3JI0YMHHOCTI,
niaTpuMaHHs myOnivHo1 Oe3nexu i nopsaky [16, m. 4 miam. 41].
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[o-gpyre moctanoBy KMV Big 14.11.2018 Ne 1024, sikoro 3atBepmikeHo [lonoxkeHHs Mpo €AuHy iHpoOpMaiiiHy
cucremy MBC Tta nepeniky ii npioputeTHuX iH(GOpPMAaLIHHUX peCypCiB, BIAMOBIAHO a0 skoi HalfioHanpHA MOMILIS €
cy0’exToM €quHOIO iH(opMariiHoi cuctemu MBC mis 3a0e3nedeHHs 3MIHCHEHHS aHAMITHYHOI podoTH Yy cdepi
MOJILIEHCHKOT AiSUTbHOCTI (hopMye niepeik ii mpioputeTHrX iHpopManiitHux pecypcis [17].

Sk ToKa3ye mpakTHKa, POIleC TapMOHi3alii HalioHaJIBHOTO 3aKOHOAABCTBA Y cepi 3aXUCTy MEPCOHATBHUX
JAHUX € CKJIaJHUM, TOMY ITIOBHHEH OyTH Oe3MepepBHUM i CIIiTyBaTH MOCTIHHUM 3MiHaM, sSKi BiIOYBalOThCA B IIii
obmacti. B maHuii 4ac KO>KeH BOJIOZINEIb Ta PO3MOPSIHUK MEPCOHATBHUX AaHMX BU3HAUYAE BIACHY ITONITHKY
Oe3meku moa0 00poOKH TaHUX, IKa Ma€ BiAMOBIIaTH BUMOI'aM 3aKOHO/IaBCTBA.

VY 2016 pomi €Bporneticekmii IlapmamenT npuiiaas «IlakeT 3axucTy JaHUX», SKHH BCTymae B mito B 2018
pori, 70 SKOTO BXOAUTH OKpeMa JIMpeKTHBa MpO 3aXWUCT NMAaHWX JUISI TMOJIMII Ta KPUMIHAIBHOTO ITPaBOCYIIS.
Bkaszana JlupekTHBa BCTAHOBIIOE MpaBHIA 3aXHCTy (i3WyHHX 0cCi0 1040 OOpPOOKHM IEPCOHANBHUX JTaHHMX
KOMIIETCHTHUMH OpTraHaMH 3 METOI0 3amoO0iraHHs, PO3CIiTyBaHHS, BUSBIICHHS IPAaBOMOPYIIEHb, BKIIOYAIOUYH
3aXMCT BiJI 3a00ITaHHS 3arpo3aM CYCHUTbHIN Oe31elr, a TaKOK MiCTUTh IIpaBuiIa OOMIHY ITepCOHAIbHUMHE JTaHUMHU
Ha HaliOHAJIbHOMY, €BPOINEHCHKOMY Ta MIXHAPOAHOMY piBHAX. BiamosimHo mo cr. 5 3a3HaveHoi /[upextusu
nepkaBu-wieHd €C TMOBUHHI mepen0aduTd BiJNOBiAHI CTPOKH, IO BCTAHOBIIOIOTHCA [UIS BHIAICHHS
MEPCOHANBHUX JaHUX abo I TepiomuYHOro TMeperiisimy HeoOXimHocTi 30epiraHHs TepCOHATBHHX
nmauaux. [IporemypHi 3aX011 TOBHHHI 3a0€3MTEYNTH TOTPUMAaHHS IIHX CTPOKIB.

JlupekTrBa BiIOBIIHO JI0 CT. 6 YiTKO PO3MEKOBYE Pi3HI KaTeropii Cy0'eKTiB JaHUX Ha!

- 0co0W, MIOAO0 SKWX € CEepHO3HI MiJCTaBH BBAXKATH, IO BOHHW BYMHIIN a00 30WparOThCsi BUYMHHUTH
KPUMiHAIbHE MPABOTIOPYIICHHS

- oco0wu, 3acyKeHi 3a KpuMiHaJIbHE TIPaBOMOPYIICHHS,

- )KePTBH KPUMIHAJIBLHOTO TPABOMOPYIICHHS a00 0cO0HU, MO0 SKUX MEBHI ()aKTH MOPOJKYIOTH IiJICTABU
BB2)KATH, 0 BiH UM BOHA MOXKE CTATH KEPTBOIO KPUMIHAILHOTO TIPABOMOPYIIICHHS;

- HIIII CTOPOHH KPUMIHATLHOTO TIPABOMOPYILICHHS, TaKi sIK 0COOH, SIKi MOXKYTh OyTH 3aKJIMKaHi JaBaTH MOKa3aHHsI
B XOJIi PO3CIiyBaHb Y 3B'SI3KYy 3 KPHMIHATBHUMH 3JI0YMHAME 200 MOAATBITUMA KPUMIHATBHUMH ITPOBAKCHHSIMHU, OCOOH,
SIKi MOYKYTh HaJaTH iH(MOPMAITIFO ITPO KPHMIHATBHI TIPABOIIOPYIIICHHS, 400 KOHTAKTH a00 CITOJBIDKHHUKH OIHIET 3 0Ci0, sKi
OOTPYHTOBAHO IiI03PIOIOTHCS Y BYMHEHHI 3M0YMHA a00 BUMHWIM Horo [18, cT. 5, cT. 6].

ToOto B /IMpekTHBi 3a3Hau€HO MpsiMa HOpMa IIOA0 BU3HAUCHHS TEPMiHY 30epiraHHs Ta OTJIsAY AaHUX 1
3po0JIeHO PO3MEKOBYE Pi3HI KaTeropii Cy0'eKTiB JaHUX.

OTxe BXKe 3apa3 B YKpailHChbKE 3aKOHOJABCTBO TMOTPIOHO BHOCHTH 3MIiHHM BIiIOBITHO /O IPHHIIHUIIIB,
BUKJIAJICHUX B JOKyMeHTax «[lakeTy 3axmcTy AaHuX», sIKi mepeadavaloTh CTBOPEHHS YMOB 3a0e3redeHHs
Y3TOJKEHOT MIXXHAPOAHOT HOPMATUBHO-TIPaBOBO1 0a3u cepi 3aXUCTy NePCOHATBHIX

OTxe, MOXKHA KOHCTaTyBaTH, IO:

- MiJBUILCHHS e()EKTUBHOCTI JIEPKABHOTO YIPABIIHHS 3AJICXKHUTH BiJl IKICHO HOBOTO piBHS iHQOpMAIiitHOTO
3a0e3neueH s OpraHiB BHKOHABYOI BIIaJIH;

- HETaTUBHOK TEHJICHIIEI0 CYYacCHOTO eTamy JIep»KaBOTBOPCHHS B HAIid JepKaBi € BIJCYTHICTb
KOMIIJIEKCHOTO CHCTEMHOI0 IIIAXOAy JO iH(pOpMAIliHHO-aHATITHYHOTO 3a0e3MeUYeHHS isIILHOCTI OpraHiB
JIepKaBHOTO YIPABIiHHS, IO SIK HACHIJIOK BIUIMBAaE HA poboTy HamionansHol nominii Ykpainu, sk meHTpaIbHOTO
Oprany BUKOHABYOI BJIAJIH,

- ycmimHicTs pedopMyBaHHs OpraHiB JepKaBHOI BIalH, sSKe BiOYBaETbCA CHOTOMHI B YKpaiHi, moTpedye
BU3HAUEHHS SK Y 3aKOHOJABYMX, TaK 1 Yy MiJA3aKOHHUX TMPAaBOBUX aKTaX MpPIOPUTETHOTO XapakTepy
iHpopmaliiiHoro 3abesredeHHst sIK (QYHKIIT OpraHiB JEp)KaBHOrO YIPAaBIiHHSA, a TaKoXX BCTaHOBICHHS
MIEPCOHANLHOT FOPUAMYHOI BiJIIIOBIIATBHOCTI 32 MOPYIIEHHS! BUMOT 1HQOPMAIIHHOTO 3aKOHOIaBCTBA;

- IOHATIHHY HEBU3HAYCHICTh CKIQJIOBHX iH(DOPMaIiHO-aHATITHIHOI TisTTbHOCTI B HOPMATHBHHX aKTaX MPH
3HAa4YHId HAYKOBI PO3poOIi LBOTO MUTAHHS Ta 3HAYUMOCTI JUISI PO3BHUTKY iH(MOpMamiiHUX BIAHOCHH Tpebo
SKHAWIIIBUIIE YCYHUTH;

- cTpyKTypu3alis iHdopmalii B Mexax OpraHy Iep:KaBHOI Biagu Ta OOMiH iH(GOpPMAIED MK PI3HUMH
OopraHamMH Ta BIJIOMCTBaMHM Ma€ YCKJIaJHCHUU XapakTep, SKUH He BIJOBIAl0 Cy4YaCHUM YMOBAM DPO3BUTKY
UQPOBOTO CYCITIIbCTBA;

- TpaBOBE PETYJIOBaHHS AHANITUYHOI AisuibHOCTI HarionanpHOi momimii Ykpainu 3abe3mneuyeThcs 3a
JIOTIOMOT'OI0 CTICI[IAlTbHO CTBOPEHOTO JIEPXKABHOTO MEXaHI3My, OCHOBHHMM CKJIAJIOBHM €JIEMEHTOM SIKOTO € YHHHI
IIPaBOBI HOPMH, 3aKJIaJaHHI B 3aKOHAX Ta MIJI3aKOHHUX aKTaX, KUX Ha ChOTOJHI 3HAYHA KUIbKICTh 1 SKi Pi3HATHCS
3a OaraTbMa O3HaKaMH: Ha3BOIO, IOPUANYHOIO CHIIOIO, TOPSAKOM MPUHHATTA Ta HAaOpaHHS YNHHOCTI;

- U1 TojalieHHs npoOneM (QYHKIIOHYBaHHS pO3pi3HEHMX 0a3 JaHMX Ta HE YHOPSIKOBAaHOI B HHUX
iHpopMallii MPONOHYEThCS TIEPEBECTH JiepKaBHI 0a3n Ha HOBY TEXHOJIOTIIO moOynoBu 0a3 (0aHKIB) jaHUX -
OnoxueiH-aTgopmy;

- aHaJiTHYHa poOOTa MPaBOOXOPOHHUX OPraHiB, MOBHHHA NMPOBOAMTHCS B PaMKax MOJENi MOMIIEeHCHKOT
JUSUTBHOCTI, KEPOBAHOIO PO3BLIYBAILHOIO aHATITHKOIO;
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- HEoOXiZJHO Ha 3aKOHOJABUOMY Ta BHKOHABUOMY PiBHI NPHHUTH OO OanaHCy MiK 3a0e3leYeHHSIM IpaBa
MIPUBATHOCTI JKUTTS Ta BJIACHOCTI JIFOMWHU Ha i1 MMepCOHANBHI AaHi 1 moTpedoio peasizamii BU3HAYCHUX 3aKOHAMH
(OYHKIIH 1epkaBH, 110 3AIMCHIOIOTHCS B iIHTepecax HalllOHAIBHOI O€3MeKH, 3aXKMCTY MpaB 1 OS3MeKH JIFOAUHU.
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TeopeTnko-npaBoBOBbIE MOAXOABI K MPOdaeMaM HH(POPMAIHOHHO-AHATHTHIECKOM
nesTeJbHOocTH HalMOHAIBLHOI MOJIMIIMA HA COBPEMEHHOM 3Tarne
rocy1apcTBeHHOCTH

Hcmaiisio Kapen FOpbeBu4, e-mail: 0997060070@ukr.net; ORCID ID: https://orcid.org/0000-0001-5137-2507
K.10.H. OJ1ecCKOro rocyJapCTBEHHOT'0 YHUBEPCUTETA BHYTPEHHUX e, T. Onecca, YKpanHa

AHHOTAIUSA. AKxmyairbHOocmb ucciedoanusi. AKTYallbHOCTh HCCIIEIyeMOH MpoOieMbl OO0yCIIOBJIeHa
TpaHchopMalneil HATMOHATBHOTO WHPOPMAIIMIOHHOTO IPOCTPAaHCTBAa YKPauHbI, BRI30BAMH M YTPO3aMH B cdepe
0€30IacHOCTH M BHEJPEHHUS COBPEMEHHOTO aHAIMTHUYECKOrO OOECIeYeHHUs! B JCATENbHOCTh TOCYAapCTBEHHOTO
anmapara B LEIOM U B ynpasieHue HanuoHanpHOM nonuuued YKpawHbl, B 4aCTHOCTU. V3MEHEHUsIMU B
¢unocodpun u Meromonorud OOPHOBI C MPECTYMHOCTHIO B YKpaWHe IMyTeM BHeApeHUs HOBOW 3¢ (EeKTHBHOU B
yIOpaBICHUH HAIMOHAIBHBIMU IPAaBOOXPAHUTENBHBIMU OpraHaMHU MOJENN TOJHLIENHCKON JesATeNbHOCTH,
YIpaBISIEMOU pa3BebIBaTECIbHON aHATUTUKOM.

Llenvlo cmambu €CcTh TEOPETHKO-IIPABOBOE OCBELICHHE M OINpENesICHHE IMOAXOM0B K PEIICHHI0 MpobieM
WHPOPMAITMOHHO-aHAIUTHYECKON JIesTebHOCTH HalMoHa bHOM TONHMIMK Ha COBPEMEHHOM JTale CO3JaHus
rocyapcTBa.

Memoowr uccreoosanus. JInst NOCTHXKEHHUS MOCTaBICHHBIX LIeJIe nccie0BaHus OblT UCIIONb30BaH P HAYYHBIX
METOJIOB, @ HMEHHO: TEOPEeTHYEeCKM — IJs HW3Y4eHHUS M aHaju3a HalMOHAJBHOW M MEXIyHapOAHOMH
METOOJIOTUH HH(POPMALMOHHO-aHATUTHYECKONW JEATEIIbHOCTH TMPABOOXPAHUTEILHBIX OPraHOB; JIOTHYECKOTO
aHanu3a — Uil (OPMYJTHPOBAHUS OCHOBHBIX HOHSATHH M KiacCU(pHUKALWW; KOHKPETHO-MCTOPHUYECKUH — AJIs
JEeMOHCTPALMHN JTUHAMHUKH PAa3BUTUSI aHAINTHYECKON paboThl; JUAJIEKTUKUA — ISl YCTaHOBJICHUSI COAEPIKAHHS U
0COOEHHOCTEH COCTAaBHBIX D3JEMEHTOB HWH()OPMAIIMOHHO-aHATUTHYCCKON JIeSTENbHOCTH  MOJpa3zeieHui
HanmonansHO#N noauuuny; sMnupudeckue MeTobl Ui 0000IIeHus epeoBoro onpoca crpad EBponeiickoro
Coro3a.

Pesynomamur  uccnedosanusi. B cTatbe TpencTaBiIeHBl MPOOJIEMHBIE TEOPETHKO-TIPABOBBIE  BOIPOCHI
MH(GOPMAITMOHHO-aHAIMTHYCCKON JIeATeIbHOCTH HallmoHaabHOW MOJNMIMU YKpauHbl HA COBPEMEHHOM 3Tarie
pasButus. OT™MeueHo, 4To padoTa HanmoHansHON NONMUIUK KaK HEHTPAIbHOTO OpraHa UCIOJIHUTEIbHON BIACTH
(YHKIIMOHUpYET HE Ha JODKHOM YPOBHE H3-3a OTCYTCTBUS KOMIUIEKCHOTO CHCTEMHOTrO TOAXO0Ja K
WH(OPMAITMOHHO-aHATUTHIECKOMY OOECIIEUeHHIO JIEATEIbHOCTH OPraHOB T'OCYJAapPCTBEHHOTO YIIPABIEHUS, B
TOM YHCJIE€ U3-32 Pa3pO3HEHHOCTH KaTEropualibHO-TIOHATUHHOIO  COCTaBJSIIOIIMX — MH()OPMAIMOHHO-
AQHAJINTUYECKON JEATENbHOCTH B MHOTOYMCIEHHBIX HOPMAaTHBHBIX akTax . Takke mnepexo]] MOIMLIEHCKON
JEATENbHOCTH M0 JOMUHHUPYIOLIEH IapagurMe peakTUBHOM NOJUUEHCKONH JeATENbHOCTH Ha MOJIENb
MPOAKTHUBHOW AEATEIILHOCTH, OOYCIIOBHJ TMOSIBIICHHE MOAETH MOJIMLEHCKONH NesTEeIbHOCTH, YIpaBlsieMOR
pa3Be/bIBATENBHON aHAJIMTHUKOW, B XO/A€ KOTOPOW 3HAYMTENbHAS POJb OTBOIMTCS AHAJIMTHUECKOW padoTe
MIPaBOOXPaHHUTEIBHBIX OpraHoB. [IpeniokeHo paccMOTPETh BO3MOXKHOCTh (hopMUpOBaHus 0a3 (0aHKOB) JaHHBIX
C TIOMOIIBI0 COBPEMEHHOW TEXHOJIOTHH OJIOKYEWH, YTO NPUBEAET K MPEOJOJICHHIO MPOOJIeM XpaHEHUs W
WCTIONB30BaHus MH(pOpPMaLuH, coOII0IeHHs MpaB U cBOOO Npu ee 00paboTKe, B TOM YHCIIE aBTOMATHYECKOH
00pabOTKH TaHHBIX.

KiroueBnle cioBa: I/IH(i)OpMaLII/IOHHO aHAJIUTHYCCKasd JCATCIIBHOCTD, HaL[I/IOHaJ'ILHaH IIOJINIHA praI/IHLI,
AHAJIUTHYCCKAas pa60Ta, I/IH(l)OpMaL[I/IOHHLIC TCXHOJIOTHHA.
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OF DRUG TRAFFICKING
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graduate student Odessa State University of Interna Affairs, Odesa, Ukraine
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Abstract. Relevance. The relevance of the problem stated in the article is due to the rapid development of
scientific and technological progress, which has led to the fact that digital technology has become an integral
attribute of modern life. As part of the objective reality, technologies perceive, store and reflect specific life
circumstances, and therefore the use of such modern technologiesis a means of knowing certain facts, in particular
in the field of illicit trafficking in narcotic drugs, psychotropic substances, their analogues or precursors. The study
was conducted as part of research work of the Department of Administrative Police and the Department of
Criminal Procedure of Odesa State University of Internal Affairs.

The purpose of the aticle is acomprehensive andysis of the features and procedure for the use of eectronic documentsin
proving crimesin the field of drug trafficking, psychotropic substances, their ana ogues or precursors.

Methods. To achieve this goal, a number of scientific methods were used, namely: theoretical method for the study
and analysis of official documentation, scientific and methodological and educationa literature, generalization of
information to determine the theoretical and methodological foundations of the study; method of logical analysis
for the formulation of basic concepts and classification; concrete-historical method for demonstration of
development dynamics; methods of dialectics to establish the content and features of the constituent elements of
the implementation and application of electronic evidence in law enforcement; empirical methods for
generalization of practical experience; in the analysis of normative acts of national and foreign legidation in terms
of regulation of relations arising during the collection and procedural consolidation of electronic documents, the
comparative legal method was used mainly; research of norms of the current crimina procedura legislation and
practice of its application, interpretation of provisions of the corresponding regulatory legal actsis carried out with
use of formal-dogmatic and hermeneutic methods.

Results. The article considers the definition of "electronic document”, "electronic proof” in the Ukrainian legal
system and their normative consolidation in Ukraine.

It is determined that the main reasons for committing crimes in the field of drug trafficking are: insufficient legal
regulation of information space, lack of geographical borders, uncontrolled dissemination of information about
drugs on the Internet, especialy in Darknet, active development of anonymous money transfers, including
cryptocurrency market.

It is noted that despite the growing interest of scientists in the subject of electronic proof, in the domestic doctrine
there are no developments on the isolation of specific research methods inherent in thisissue. It is emphasized that
the evidence potential of electronic data was revealed due to the rapid pace of scientific and technological
progress, the rapid digitalization of society.

It is determined that in the Criminal Procedure Code thereisno clear definition of "electronic document”, but there
is a definition of "document” as a source of evidence, and that the concept of "document” in the CPC is narrower
than the concept of document under the Law of Ukraine "On Information™ and electronic document according to
the Law of Ukraine "On electronic documents and el ectronic document management”.

The procedurd agorithm of actions for detection, fixation and extraction of criminologically significant
information from a mobile device and the basic rules of handling maobile devices are given.

Sgnificance of results. The materials presented in the article will be useful for acquaintance and study by students,
cadets, graduate students, associate professors, teachers, judicia and law enforcement officers.

Keywords: eectronic evidence, crimina process, drugs, information technol ogies, evidence, admiss bility of evidence.

CporojiHi B XHTTI JIFOJIEH B YCHOMY CBITI IIMPOKO YBIHIILTH iH(MOpMaIiHHO-TeNIeKOMYHIKaIliiHi TexHomnorii. Bixe
HIKOTO HE JAMBYE, 110 OAHKIBCHKI MOCIYTH MOKIIMBO OTPHMATH TpeA’ SBUBIIM nachopt y Burisiai QR-koga Ha cMapTdoHi
a0o mimcaTy I0TOBIp Y eIeKTPoHHIH (opMi 3a JIOTIOMOT'OF0 €JIEKTPOHHOTO IIU(POBOTO M ITUCY, EIEKTPOHHI TOKYMEHTH
BUKOPUCTOBYIOTBCS SIK JUIsI BEJICHHS Oi3HeCy Tak 1 Juisi ocoOucTux 1iteil. HeoOXimHo 3a3HaunTH, 10 B OCTaHHI POKH
VYkpaiHa poOUTh 3HAUHI KPOKM MIOAO0 iH(opMarH3amii HACENEHHS, IO MiITBEPIDKYETHCS CTATUCTUYHUMH JTAHUMH
xommanii GlobalLogic, sixa Bxomute B TOII-3 HaiOinbumx IT-komnaniii xpainn. Tak, 3a pe3ynpTaTamy NEpPIIOrO
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miBpigust 2019 poky eKcrnopT KOMIT FOTEPHHX MOCIYT CKIIaB On3bKo 1,6 Mipa nonapis, 1o Ha 31% Oifblire aHAIOTiYHOTO
niepiogy 2018 poxy. Takox iHTYCTpis IMOKa3ye 3HAYHE 3POCTAHHS B KUTBKOCTI (haxiBITiB. 3a JACIKAMH OIIHKAMH Ha
cepenuny 2018 poky B iHAycTpil HamidyBagocs 0mu3bko 130 Twc. axiBifiB. 3a OCTAHHE MIBPIYYSA iX KUIBKICTBH 3pociia
Marbke Ha 20 Tuc. ocib i 3apa3 3a qanumu Acomianii «IT Ukraine» Ha puHKY Hamigyethcs moHas 160 Tuc. ¢axiBIiB, 110
Ha 22% Oinblie, HiXkK pokoM panimie [1].

Ilin gac takoro 3pocranus IT-iHmycTpii 3aKOHOMIpHO, MO0 HaOyBae HOBUX (DOPM 3JIOUYMHHA MiSTBHICTB.
Oco0muBO 1e CIOCTEpIraeTbcss MiA 4Yac JOKa3yBaHHI 3JI04MHIB y cdepi 00iry HapKOTHYHUX 3aco0iB,
NICUXOTPOIHUX PEUOBHH, IX aHAJIOTIB ab0 MPEeKypcopiB, TaK SK 37¢OLIBIIOr0 Taka MisUIbHICTh Mepellia B OHIAiH
(hopMy Ta opraHu JOCYIOBOTO PO3CIiAYBaHHS CTUKYIOTHCA 3 HE abW SKMMHU TPYAHOIIAMH i 9ac 300py TOKa30BOi
0a3u: 3MOYMHIII BUKOPHCTOBYIOTH AHOHIMHI MECEHDKEpPH Ul 3B’SI3Ky; KPHUIITOBAIIOTH MJS PO3PAaxXyHKY Ta
371e01bIIOro (hi3UYHO HE 3HAXOATHCS B KpaiHi, B SIKil BeAyTh MPOTHIPABHY TisSUTbHICTb.

AXTyaJi3yeThCs 3a3HaUeHE TTUTAHHS e TAM, [0 TMPHUKIIaF BUKOPHCTAHHS EIEKTPOHHHUX JTOKYMEHTIB SIK 3aC00iB
JIOKa3yBaHHA B KOHKPETHHX CIIPaBax CBIMYATh MPO iCHYBAHHS Pi3HHUX MiJXOAIB 0 PO3YMIHHS MPOIECYaIbHO-TIPaBOBOI
CYTHOCTI €IEKTPOHHUX JIOKYMEHTIB, OCOOIMBOCTEH TX 30UpaHHs, TOJJAHHS Ta JOCTIPKCHHSL.

Pi3Hi acnekTH eNeKTpOHHMX JIOKa3iB Yy KPHUMiHAIBHO MPOLECyaJbHOMY 3aKOHOAABCTBI JOCIIIKYBaIH Taki
BueHi, sk: C.B. Anbym, O.l. Arronrok, O.A. bapanos, B.B. bimoyc, A.}O. Kamamaiiko, B.B. Mapxkos, O.B.
Onepiit, F0.}O. Opnos, .M. Llexan, B.I'. Xaxanoscekuii, O.€. Kopucrin, C.C. YUepHSIBCHKHH, ane mgoci
3aJIMIIAIOTHCS PS IPAKTUYHO-HAYKOBUX HEY3TO/HKEHOCTEMH, 1110 3yMOBWIIO IPOBEACHHSI HAIIOTO JOCIiPKEHHS.

MeTto10 CTaTTi € KOMIDIEKCHHI aHalli3 0COOIMBOCTEN Ta MOPSAKY BUKOPUCTAHHS €EKTPOHHUX JOKYMEHTIB TIPH
JIOKa3yBaHHI 3JI0YMHIB Y cepi 00iry HApKOTHIHUX 3aC00iB, IICHXOTPOITHIX PEIOBHH, iX aHAJIOTIB a00 MPeKypcopiB.

HaykoBe nociimkeHHsl MPOBOAMIOCS Ha OCHOBI JIOCBiNY, OTPUMAHOI'O Ha KEPIBHUX Mocaaax [ oJoBHOTO
ynpasiinas HamionansHol mominii Ykpainu B Omechkkiid 001acTi mij] yac 3aiicHeHHs npodeciiHol MisiIbHOCTI.

s gocsirHeHHs BKa3aHOi MeTH OyJI0O BUKOPUCTAHO Psii HAYKOBUX METOMIB, & caMme: TEOPETUYHUI METO.
JUIE BHUBYCHHs Ta aHamizy o¢imiiHOI JOKyMeHTalii, HayKOBO-METOAMYHOI Ta HaBYANBHOI JIiTepaTypw,
y3arajibHeHHsI iH(opMallii Il BU3HAYCHHS TEOPETHUKO-METOJOJIOTIYHUX OCHOB JIOCIHI/DKCHHS;, METOJ JIOTIYHOTO
aHamizy s (OpMyITIOBaHHS OCHOBHHX TOHATH Ta KiacuQikallii; KOHKPETHO-ICTOPUYHIA METOT ISl IEMOHCTpaIIii
MUHAMIKH PO3BUTKY; METOIW MiaJeKTHUKH JUIsl BCTAHOBIIEHHS 3MICTY Ta OCOOJMBOCTEH CKIIAJOBHX EJIEMEHTIB
BIIPOBAKCHHS Ta 3aCTOCYBAaHHS €JEKTPOHHUX JIOKA3iB y MPAaBOOXOPOHHIH AisJIBHOCTI; eMIipHYHI METOAM ISt
y3arajlbHEHHsI TPAaKTHYHOTO JOCBiMy; MpPH aHami3i HOPMAaTHBHUX AaKTiB HAIIOHATBHOTO Ta 3apyOiKHOTO
3aKOHOMABCTBA B YACTHHI PETYIIOBaHHS BIIHOCHWH, IO BHHUKAIOTH MiJ Yac 30MpaHHS Ta MPOIECyalbHOTO
3aKpIIUNICHHS EJIEKTPOHHUX JIOKYMEHTIB 3aCTOCOBYBaBCSI B OCHOBHOMY HOpPIBHSJIBHO-TIPABOBUH  METOT;
JOCIIDKEHHSI HOPM YMHHOTO KPUMIHAJIBHOTO MPOIECyalbHOTO 3aKOHOJABCTBA 1 MPAKTHUKU HOTO 3aCTOCYBaHHS,
TIIyMayeHHS TOJIOKEHb BiJNOBIJHUX HOPMATHUBHO-TIPABOBHUX AKTIB 3A1MCHEHO 3 BUKOPUCTAHHIM (HOpMalIbHO-
JOTMAaTUYHOTO Ta TEPMEHEBTHYHOTO METO/IiB.

JlocmipKkeHHsT TPOBOAMIIOCS B paMKax HayKoOBO-IOCHiTHHUIBKOI poooTu Ne 0114U004013 «3abe3neucHHs
mpaB Ta CBOOOJ TpPOMaJsH B aaMIiHICTpaTUBHIN (MOMNIENCHKiH) isUTBHOCT» Kadeapu aaMiHICTpaTHBHOI
JUSUTPHOCTI Tmoimii Ta HaykoBo-mociimHuIbKoi podotr Ne 0121U109271 «OxopoHa Ta 3aXHCT TpaB, CBOOOT i
3aKOHHHX IHTEPECIB YYaCHHKIB KPHUMIiHAIBHOTO MPOBA/KEHHS» Kadeapu KpumiHambHOro mporecy OnechbKoro
JIEP’KaBHOTO YHIBEPCUTETY BHYTPIIITHIX CITPAB.

Ilepmr HiX mepedTH OO PO3MIISAY NHTAaHHA OCOOJMBOCTEH Ta MOPSAKY BHUKOPHCTAHHS €JIEKTPOHHHX
JIOKYMEHTIB y TIpOlieci JIOKa3yBaHHsI 3JI0YMHIB Y cdepi 00iry HapKOTHYHHMX 3aC00iB HEOOXiJHO MpoaHallizyBaTH
TIOHSITTS «EIEKTPOHHUI JOKYMEHT)» Ta «EJIEKTPOHHUHN JIOKa3».

CrnoBo nmokymeHT (nar. documentum 3pa3ok, 0Ka3, CBiOITBO) MOXOIUTH BiJ JiecioBa «docere» BUWTH,
HaBuaTH. JJOKyMeHT — 11e 0a30Ba TEOpETHYHA KOHCTPYKIIis, IKa CTOCYETHCSI BChOTO, 110 MOXKe OyTH 30epekeHe abo
HpeCTaBIIeHe, 00 CIIYKHUTH K J0Ka3 [UIs IeBHOT MeTH [2].

3rigao cr. 99 KIIK VYkpaiHu ITOKYMEHTOM € CIeliajJbHO CTBOPEHHH i3 MeToro 30epexeHHs iHdopmarii
MaTepialdbHH 00 €KT, SKHi MICTHTH 3a(hiKCOBaHI 3a JOMOMOTOI MHUCHMOBUX 3HAKiB, 3BYKY, 300pa)KCHHS TOIIO
BIJIOMOCTEH, SKI MOXYTh OyTH BUKOpDHUCTaHI SIK JIOKa3 (akTy 4M OOCTaBHH, IO BCTAHOBIIIOIOTHCS TiJI Yac
KPUMIHAJIBHOTO MPOBaDKEeHHA. BiamosigHo mo m.1 4.2 1iel craTTi 10 AOKYMEHTIB, 332 YMOBH HAsSBHOCTI B HHUX
BijoMocTel, mnependaveHnx 4.l 1i€i cTarTi, MOXYTh HajexaTH MaTepianu (OTO3HOMKH, 3BYKO3aIuCy,
BiZieo3anucy Ta iHII Hocii iHpopmManii (y ToMy 4ucii enekTponHi) [3].

Takox BiamoBigHo 1o 1. 3 1. 2 c1. 99 KIIK Ykpainu, 10 JOKYMEHTIB MOXKYTh HaJIe)KUTe HOCIT iHpopMaIii,
Ha SKHUX 32 JOMOMOTOI0 TEXHIYHHX 3ac00iB 3adikCOBAHO MPOIECYalbHI Mii, SKIIO BOHU CKJIAJICHI B IMOPSAJIKY,
nependaueHomy KIIK Vkpainu. Y 4. 4 cr. 99 KIIK Vkpainn 3a3nadeno, mo ayOmikar TOKyMeHTa (ZJOKyMEHT,
BUTOTOBJIGHUH TaKMM CaMUM CIIOCOOOM, sSIK 1 MOro OpWriHayl), a TaKoX Komii iHgopmarllii, 10 MICTUTbCS B
iHpopMaLiiHNX  (aBTOMAaTH30BaHUX  CUCTEMaX,  TEJIIEKOMYHIKaliMHUX  CHUCTEeMaXx, iHpopmariitHo-
TEJIEKOMYHIKAIHHUX CHCTEMaXx, iX HEBiJ’ €MHHMX YacTHHAX, BUTOTOBJICHI CIITYMM, MPOKYPOPOM i3 3alydeHHIM
crierfiaiicra, BU3HAYalOThCS CYI0M SIK OPUTiHAI JOKyMeHTa [3].
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BignosigHo 10 4. 5 ct. 43 HIIK Ykpainu nokyMeHTH (B TOMY YHCIIi MpoLecyalbHi JOKYMEHTH, MUCHMOBI Ta
€JICKTPOHHI JTOKa3W TOIIO) MOXYTh IOJIAaBATHCS O CyAy, a MPOIeCyalbHi Jii BUNHATHACA YIACHHUKAMHU CIIPABH B
€JIEKTPOHHIN (popMi 3 BUKOpUCTaHHAM €TMHOT CyI0BO1 iHPOpMAITiHHO-TeIeKOMYHIKaIiiHOI cuctemu [4].

Heo0xigHo 3a3HaunTH, IO BKa3aHa HOpMa JIMILIE BKa3ye Ha MOHATTS «IOKYMEHTH» SIK Ha POAOBE IS
OKpeMHX iX BUJIB, A0 SIKUX BiIHOCHUTH MpoLecyalbHI JOKYMEHTH, TMCHbMOBI Ta €NEKTPOHHI JOKa3u. TUM caMuM
3aKOHO/ABENb POOUTH CIIPOOY Yepe3 3ampoBaKeHH YHi()iKOBaHOT KaTeropii «I0KyMEHTH», SIK €UHO MOXIIUBOT
CYKYIHOCTI IOpHUAMYHO 3HauyMMoi iHpopmamii Ta BiAMOBiIHOI MaTepianbHOi (OPMH, BHBECTH Mo03a cdepy
UBILIEHO-TIPOLIECYAJIFHOTO TIpaBa iHIII MOXIIUBI BHIM JOKYMEHTIB, sIKi M030aBlieHI peajbHOTO IMpolecyaIbHO-
MPaBOBOTO 3Ha4ueHHA (OyAb-aki iH(OpMariiiHi MOBIZOMIICHHS IMOOYTOBOTO XapakTepy, OCOOHWCTiI 3alvCKH,
3aMpOIIeHHS Ha BECLUIA TOIMIO). TakuM MiaX0A0M MOSCHIOETHCS BIZHECEHHS 0 MUCHMOBHUX MOKa3iB (4. 1 cT. 95
UITK Ykpainu) nume 1okymeHnTiB. ToOTO JOKyMEHT sK 3aci0 JOKa3yBaHHS € TAKUM JIMILE TOJIi, KOJIH MiITBEPAKYE
o0cTaBWHH, IO MAalOTh NMPABOBE 3HAYECHHA I CHpaBu. B mpomy kimodui ciig moromuTtucs 3 BHCHOBKOM A.HO.
Kanamaiiko, sixuii 3ayBakye, Mo CyKymHICTh iH(poOpMarii Ta i1 HOCid mie He € JOKYMEHTOM, ajleé MOke OyTH TaKuM
NpY HassBHOCTI YMOB, BCTAHOBJICHUX B MaTepialbHUX Ta MpolLecyalbHUX HOpMax (MOXJIMBICTH i1 ineHTH(iIKaIi],
IOpUIMYHA 3HAYUMICTh BiloMocTei) [5, . 116].

BpaxoByroun Taki y3araJbHEHHS, 3acCiIyrOBy€ YBard BH3HA4EHHS HOKYMEHTa y BY3bKOMY 3HA4€HHI,
3anpornoHoBade O.A. bapanoBum, 11e iHGOpMAITis, BiqoOpakeHa 3a JOTIOMOTOI0 MaTePiaIbHOTO HOCIsSI, OCHOBHOIO
¢yHKkniero sikoro € i ¢ikcamis, 3abesmedeHHs i1 30epiraHHs 1 mepegadi 3 METOIO BCTAaHOBJIEHHS abo
MiATBEpKEHHS IOPUANYHUX (DaKTiB, a TakoX BimomocTeidl abo 0oOCTaBWH, IO MAlOTh IOPUAWYHE 3HAYCHHS, 3
HEOOX1THUMU IIJIS IBOTO peKBi3uTaMu [0, c. 4].

Ha cyuwacHomy erami s Benukoi KibKOcTi iHQopMarii, mo 3adikcoBaHa y BHUTISAL €IEKTPOHHHX
JIOKyMEHTIB, CJICKTPOHHAa (OopMa CTae €IMHOI Ta MOCTIHHOK, TOYMHAIOYU BiJl CTBOPCHHS 1 3aKIHUYIOYH
30epiranHsaM abo 3HuUMEHHsM [7, c. 136].

Takox, 3 OINIsAAY Ha PO3MOBCIOMKEHHS BHUKOPUCTAHHS EINEKTPOHHUX JIOKYMEHTIB, OKpeMi (axTH4HI
00CTaBHHU B Pi3HHUX KaTETOPisIX CHpaB BXKE HE MOXKYTh OYTH MiATBEPAXKCHI IHIIMMU 3aC00aMH, OKPIM SIK HUISIXOM
BUKOPHCTaHHS €IeKTPOHHUX AoKyMeHTiB. Hanmpuknan, 07 mororo 2018 poky HaOpano YWHHOCTI PO3MOPSIIKEHHS
HarmionansHoi KOMicCii, 110 3AiiCHIOE nepaBHE pETyNIOBaHHS y cdepi puHKIB ¢inaHcoBux mocayr «lIpo
3aTBep/keHHS 3MiH 10 [lonmokeHHs Mpo OCOONMBOCTI YKIAJaHHS JOTOBOPIB OOOB’SI3KOBOTO CTPaxyBaHHS
[IUBIIHHO-TIPABOBOI BiJIMTOBIAaTHFHOCTI BIACHUKIB HA3eMHUX TpaHCTIOpTHUX 3ac00iB» Ne 3631 Big 31.08.2017 poky.
3rigHo 1BOTO po3nopsmkerHs 3 07 mrotoro 2018 poky B YkpaiHi OyJo 3ampoBapKeHO YKIAJaHHS JOTOBOPIB
BHYTPILTHBOTO 000B’3KOBOTO CTpaxyBaHHS UBIJILHO-TIPABOBOI BiJIIOBIAaIBHOCTI B eNeKTPOHHiH (opmi [8].

Tonrano C.JA. BBaxkae, IO SKIIO IMiJXOXMTH JO BU3HAYECHHS €IEKTPOHHOTO JOKYMEHTAa 3 TOUKH 30pY
BUKOPUCTaHHS HOro fK JOKa3zy, TO HOrO O3HAaKM MOXHA PO3AIIMTH Ha Bl TPyNU — IOPUIUYHI Ta TEXHIYHI.
HOpumu4Hi nonsraoTs y HACTYITHOMY: 3MICT €JIEKTPOHHOTO JOKYMEHTa CKJIaJa€ BUKIIFOYHO IOPHIUYHO 3HAUYIIa
iH(OpMallis; BiH CTBOPIOETHCS YIIOBHOBKEHOIO 0COOO0 3TiJHO i3 3aKOHOAABCTBOM M Mae MICTUTH OOOB’S3KOBI
PEKBI3UTH 3 METOI HaJaHHS HOMYy IOpPHIUYHOI CHiM. TexHi4Hi — B €JIeKTPOHHOMY ITOKYMEHTI iHdopmarlis
(hiKCyeThCS y BUTIISIII €IEKTPOHHUX JTAHUX y TIEBHOMY (opMarTi 3 000B’ I3KOBOIO MOXKIIMBICTIO 11 Bi3yauizartii.

A.T. BoHHep BHIIsAE€ Taki OCHOBHI O3HaKW, SIKUM IOBHHEH BIAMOBIJATH €JICKTPOHHHN JOKYMEHT: 1)
HasBHICTh MaTepiadbHOTO HOCiS iH(opMmarii. B sSKkocTi Takoro MOXYTh BHCTYMAaTH Oynb-fKi 00’ €KTH
MaTepiadbHOTO CBITY, BKIFOUAIOUHU pedi 1 (i3WdHi MO, B SIKUX 3HAXOJSATh CBOE BiOOpa)KEHHS TEBHI BiJOMOCTI.
[puyomy, omHi ¥ Ti ) BIIOMOCTI MOXYTh OyTH 3adikcoBaHI Ha PI3HMX MaTepialbHUX HOCISX; 2) HasBHICTbH
PEKBI3HTIB, IO JIO3BOJISIIOTH ileHTH(iKYyBaTu 3adikcoBaHi Ha MaTepianbHOMY Hocii Bimomocti. Lli pekBizutn
JOJAal0Th 10 OCHOBHOI 3MIiCTOBHOI CTOPOHHM BIJIOMOCTEH, L0 CTAaHOBISATH CYTh JOKYMEHTa, i JO3BOJSIOTH
BCTAaHOBUTHU JDKEPEJTIO MOXOKeHHs iH(opmanii, 11 npu3HaueHHs, 4ac NOKYMEHTYBaHHS, a B DPsIi BUIAJKiB
3a0€3MEeUNTH 3aXUCT JTOKYMEHTa BiJ migpoOku. [neHTndikoBani pekBi3uTH MOBUHHI OyTH 3a(ikCcOBaHi HA TOMY X
MaTtepiabHOMY HOCI1, 110 ¥ iJeHTU(IKYIOTHCS BiIOMOCTI; 3) MOKIMBICTh 3MiHHM (hOpMU Qikcamii JOKyMEHTOBaHOI
inpopmauii. Jlana o3Haka BUSBISIETHCS B TOMY, 110 iH(popMauis, 3adikcoBaHa Ha MarepiabHOMY HOCii OZHOTO
BUJIy, MOKe OyTH OJIHOYAaCHO MpEJCTaBICHA 1 Ha IHIIMX BHJAX HOCIIB 0e3 3arpo3u BTpaTH CBOTO 3MICTY i
PEKBI3UTIB; 4) JOKYMEHT IMOBHHEH MICTUTH iHQOpMAIit0, HEOOXiHY JUIT BUKOPUCTAHHS y BiIMOBIIHUX LUIAX, Y
JTAHOMY BHITAJIKy JUIsl BCTAHOBIIEHHS OOCTaBHH IIUBIIBHUX cripaB [9, c. 471].

JlocmipKyroun eJIEKTPOHHUE JIOKYMEHT SIK 3aci0 JIOKa3yBaHHS, B IOPUIMYHIN JITEpaTypi MPOMOHYETHCS
PO3YMITH MiJi HMM BIJOMOCTI PO OOCTAaBHMHH, IO IIUISITalOTh BCTAHOBJICHHIO Yy CIpaBi, sIKi 3amucaHi Ha
nepdokapTy, nepQoIUIiBKYy, MarHiTHUHA, ONTHYHUI, MAarHITOONTHYHUNA HaKOMWYyBad, KapTy ¢uien-nam’ aTi 4u
1HIIKH MoAiIOHNUH HOCIH, SIKi OTpUMaHi 3 ZOTPUMAHHSIM MPOLECYaIbHOTO MOPSAKY iX 30MpaHHs.

A.JO. Kanamaiika BUJIUIS€E TaKi XapaKTEepHI 03HAKH €JIEKTPOHHOTO JOKYMEHTA, SIK 3ac00y JOKa3yBaHHSI:

- HEMOXITUBICTh 0€3MOCEPEeHhOTO CIPUHHSATTS JIOAMHOI iH(popMalii, 3adikcoBaHOI B €IEKTPOHHOMY
JOKYMEHTI B €JIEKTPOHHO-IIM(POBOMY BH/Ii;
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- HasBHICTb PEKBI3WTIB, IO JO3BOJISIIOTH iNeHTU(IKYBaTH 3adikcoBaHi BigomocTi. TakuMm crenudiuHuM
PEKBI3UTOM € eICKTPOHHUH ITiIMHC, TUTAHHAM JOCTIKSHHS SIKOTO TIPUCBIYICHO TAPO3IiT;

- HasBHICTb €JCKTPOHHOrO HoOCIs iHpopMalii (00’€KT MarepiaJibHOTO CBITYy, SKWH NpHIATHHHA [0
BUKOPUCTaHHS TEXHIYHUMH 3aco0aMu Ui 30epiraHHs MEBHUX BiJIOMOCTEH, TaKUX SIK MarHiTHUHA YU ONTHYHUH
JTUCK, (pJICHI-KapTa TOIIO);

- MOXJHBICTH 3MiHM (opmu ¢ikcamii gokymeHToBaHOi iH(Opmamii. Ha BiaMiHy Bixm TpamumiitHux
MarnepoBuX HOCIiB, Y €NEKTPOHHUX BiACYTHIH HEPO3PUBHUH 3B'SI30K 3 iH(OpMAIi€lo, OCKIIBKH OAWH 1 TOW XKe
JOKYMEHT MOYKE JIETKO 3MiHIOBAaTH HOCIH Ta OJHOYACHO iCHYBaTH Ha JAEKIIBKOX HOCisIX Oe3 3arpo3u BTPaTH CBOTO
3MicTy Ta pekBi3uTiB. Ilpy mpoMy iCHYIOU1 €K3EMILUTAPH EIEKTPOHHOTO JOKYMEHTA € IMeHTHYHIUMH, OpPHUTiHAIAMH,
a TOMy MarOTh PiBHY IOpUIAWYHY CHIy. Buxozisuu 3 BUIEHaBEAECHOr0, HEMOJIMBO BECTH MOBY IIPO €JIEKTPOHHY
KOTIIIO €JIEeKTPOHHOT'O IOKYMEHTA,;

- TOKyMEHT Ma€ MICTUTH FOPHINYHO 3HAYMMY 1H(QOPMAIIiFo, HEOOXIiIHY JUTsl BAKOPUCTAHHS Y BIATOBIAHIX Hitsix [10].

Taxk, BigmoBigHo 10 4. 1 cr. 100 LHIIK Ykpainm eaekTpoHHUMH AOKa3aMH € iH(popMallis B eIeKTpOHHIH
(tmdpogiit) dhopMi, MO MICTUTH AaHi MPO OOCTaBUHU, IO MArOTh 3HAYCHHS JUIS CIIPAaBH, 30KpeMa, CICKTPOHHI
JIOKyMEHTH (B TOMY WYHCII TEKCTOBI JOKyMeHTH, rpadiuni 300paxkeHHs, Iutanu, ¢ororpadii, Bigeo- Ta
3BYKO3aITACH TOIO), BeO-CaiTH (CTOPIHKHM), TEKCTOBI, MyJIbTUMEIIHI Ta TOJIOCOBI TTOBIJOMIICHHS, MeTaaaHi, 0a3u
JIAaHUX Ta 1HIII JaHi B eleKTpoHHIN Gopmi. Taki qaHi MOXKyTh 30epiratrucs, 30KpeMa, Ha MIOPTATUBHUX TPHUCTPOSIX
(kaprax mam'saTi, MOOUIBHUX Tele)OHAX TOIIO0), CEpBEpax, CUCTEMaX PE3CPBHOIO KOIIIOBAHHS, IHIIMX MICIAX
30epeKCHHS JAHUX B EJIEKTPOHHIM GopMi (B ToMy unciti B Mepeski [urepuer) [4].

Cepen aediHimiil «eTeKTPOHHUHA AOKa3», sIKI HAAIOTh HAYKOBII, HAHNOMHUpeHimmMy cepesl Hux Taki: O.1.
Kotnspescekuii, B.B. Mypanos Ta .M. KuieHko mif eneKTpOHHUMH J[OKa3aMH pO3YMIIOTh CYKYIHICTb
iHpopmalii, sika 30epiraeTbcs B CICKTPOHHOMY BHUIISA[I Ha OyAb-IKMX THUIAxX EJEKTPOHHHUX HOCIIB Ta B
enekTpoHHnx 3acobax [11]. M.B. I'pebentok, B.Jl. I'aBmoBcekuii, B.I'. XaxaHOBCHKWI il €NEeKTPOHHIMH
JOKa3aMHU pO3yMIiIOTh JOKa3W Y KpUMiHAJILHUX MPOBaKEHHAX B €IEKTPOHHIN dopmi [12, c. 7].

om0 BU3HAYEHHS MiCIlsl €IIEKTPOHHUX JIOKA31B Y CUCTEMI MPOLIECYaAIbHUX JKEpeN TOKa3iB TAKOXK iICHYIOTh
pizHi mymiu. A.C. bimoycoB Sk oAwH i3 pi3HOBHAIB OKPEMOi TPYNH PEYOBUX JOKa3iB IMPOIOHYE PO3TIIATH
komm ' roTepHi 00’ektH [13, c. 14]. IIpodecop HOpiit Opnos Ta C.C. UepHSIBCHKUIT BBaXKAIOTh, IO KPHUTEPiEM
BIJTHOIIICHHS JI0 KPUMIiHAJIBHOTO MPOBAKCHHSI JICKTPOHHI BIIOOpaKCHHS € TIOJIIOHMMHU JI0 PEUOBUX JOKa3iB [14,
c. 116]. A.B. CromitHiit Ta A.B. Kaman4a, micyMOByIOUYH, HarOJOMIYIOTh, IO JTOKYMEHT SK JPKEPENo JOKa3iB y
KPUMiHAIIEHOMY TPOBa/DKEHHI MOXKE MaTH SIK TAarepoBy, Tak i elekTpoHHy dopmy. .M. llexan cTBepmKye, 110
mudposa iHpopmaliss Ta ii HOCIT 3 ypaxyBaHHSM YHIKaJbHHUX XapakTepUCTUK (TepeayciM, HeMaTepialbHOTO
XapakTepy) He MOXKYTh OyTH BiZJHECEHI JI0 k0/1HOI KBamidikaniiHoi rpymnu [15, c. 259].

Takox /.M. llexan 3a3Havae, M0 MijJ 9ac BUSABICHHS U(pPoBOi iH(oOpMaIlii y CIiIYNX BUHUKAE Oarato
TPYAHOIIIB 100 1i (iKkcarii 3 ypaXyBaHHSM BHMOT, 1[0 BUCYBAE KPUMIHAJIBHO MPOIeCyallbHUI 3aKOHOIaBCTBO JI0
JOKa3iB Ta MOJAIBIIOT0 BUKOPUCTAHHS y KPUMIHAILHOMY CYJIOYHHCTBI. Lle 3yMOBIIOETHCS MOMIIMBICTIO
OTepaTHBHO 3MIHIOBaTH 3MICT calTy, (i3udHe po3TallyBaHHS CEpBEpiB Ha TEPUTOpIi IHIIMX JepiKaB,
BUKOPHUCTaHHS aHOHIMHOT'O IIpOTrpamMHOro 3ade3nedeHHs [15, c. 257].

ITix dpopMoro eNeKTPOHHOTO JIOKYMEHTa MpaBWIbHO Oyjie BBakKaTH HAOIp BiJIIOBIIHUX PEKBI3WTIB, SIKi 3a
CBOIM TIPOIIECYaIbHO-TIPABOBAM 3HAYCHHSIM MO>KHA TMOMITUTH Ha 00OB’SI3KOBI (BiJ HAasBHOCTI abo BiJICYTHOCTI
SKUX 3aJIeKUTh ITUTAHHS IOPUIUIHOT CHIIN JOKYMEHTa) Ta He0OOB I3KOBI (Ti, SIKi HOCATB JOJATKOBHIA XapaKkTep).

KoxeH pexBi3nuT, 000B’S3KOBICTh SKOTO BCTAHOBJIEHA HOPMATHBHUM IPABOBHUM aKTOM, YHIKalbHUH 1 He
MoKe OyTH 3aMiHEHHI SIKUM-HEeOYb IHIIIMM PEKBi3UTOM. 3a BiICYTHOCTI X04a O 0JTHOTO 000B’SI3KOBOTO PEKBI3UTY
€JIGKTPOHHUH JOKYMEHT BTpaya€ IOpUAWYHY cuily. IIpu3HaueHHs! peKBi3UTIB mojsirae B 3a0e3nedeHH] JOKyMeHTa
IOPUINYHOI0 CHJIOK. PEKBI3UT € caMOCTIHHWUM MO BIIHOIIGHHIO IO IUJIi 3MICTy JHOKYMEHTa BCTAHOBIICHHS YH
3aCBIJUEHHs JIOKYMEHTOM IOpUAMYHHX (akTiB. OCHOBHUMH (QYHKI[SIMH PEKBI3UTIB B IIHPOKOMY CEHCI €
inpopmauiiHa (igeHTudikamis, ¢ikcyBaHHS JaTd Ta Yacy CKJIaJeHHA JOKyMEHTa) Ta [OCBiquyBajbHA
(aBrenTH(iKawis, TOCTOBIPHICTH, LiMiCHICTB) [16, c. 67].

BimnosigHo n0 cr. 1 3akony Ykpaiau «I[Ipo eleKTpoHHI JOKYMEHTH Ta €IEeKTPOHHUH JOKYMEHTOOOI
00OB'I3KOBHH PEKBI3UT EIEKTPOHHOTO JJOKYMEHTa O0OB'SI3KOBI JlaHi B €JIEKTPOHHOMY JIOKYMEHTI, 0e3 SIKUX BiH HE
Moe OyTH mifcTaBoro ajsl Horo oOuikKy i He MaThMe opuandHoi cuid. Y. 2 cr. 5 uporo x 3aKoHY MICTUTbH
3arajbHy HOPMY, Y BIAITOBIIHOCTI J0 SIKOi CKJIaJ] Ta MOPSAJOK OOOB’SI3KOBHX PEKBI3UTIB €JIEKTPOHHUX JOKYMEHTIB
BH3HAYAETHCS 3aKOHOIaBCTBOM [17].

HaknamaHHsM eNeKTPOHHOIO MiANHCY 3aBEPLIYETHCS CTBOPEHHS ENEKTPOHHOrO JOKyMeHTa (4. 2 cT. 6
3akoHy Ykpainu «IIpo enexTpoHHi JOKYMEHTH Ta €JIEKTPOHHHUH NOKyMEHTO0Oir»). MPakTUUHO naHa HOpMa i
3aKpIIUTIOE 32 EJCKTPOHHMM MiIKUCOM, CTaryc OOOB’SI3KOBOTO pEKBI3UTY. JlOJAaTKOBHUMH pEKBI3HTAMU
€JIEKTPOHHOTO JJOKYMEHTa MOKYTh OyTH €JIeKTPOHHA [1€4aTKa, eJIeKTPOHHA TO3HAUKa Yacy.

Heo0xigHo BiA3HAYMTH MOXKIUBICTD 3IHCHEHHS OIJISIY CYIOM €JIEKTPOHHHUX JOKYMEHTIB, SIKi 3HAXOASTHCS
B Mepexi IHTepHeT, sikuii nependavenuit u. 7 cr. 85 LIIK Ykpainu, TOOTO KOJIM Cy[ 3a 3asBOI0 yUYaCHHKA CIIPABH
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YH 3 BJIACHO] 1HILIaTHBU MOXeE OTJISIHYTH BeOcaiT (CTOpiHKY), 1HIII MicIsd 30epeXeHHs JaHUX B Mepexi [HTepHeT 3
METOI0 BCTaHOBJICHHS Ta (ikcyBaHHS iX 3Mmicty. CyTHICTh HBOTO CIOCOOY TIONSTaE Yy TOMY, IO OTJIS
€JIEKTPOHHOTO JIOKa3y BUCTYIA€E B SKOCTI CAMOCTIHHOI MpPOIECyanbHOI Jii, M/l Yac BYMHEHHS SKOT CyJ 3/1iHCHIOE
Oe3mocepeHE TOCIIIKEHHS! OPUTiHATY €JEKTPOHHOTO JOKa3y 3a MICHEM HOro 3HaXOIKEHHS, OTJISAae 3MICT Ta
(hopMy eNeKTPOHHOTO A0Ka3y, 0HOPMITIOE pe3yabTaTH OTJISIAY B OKPEMHUIA POTOKOJ, B MEKaxX SIKOTO Iepelivye yci
BUMHEHI mpouecyanbHi aii [4].

[Ipobnema NpPaKTUYHOTO BHUKOPUCTAHHS €JIEKTPOHHHX JOKYMEHTIB OOYMOBJCHa NpPUTaMaHHUMH iM
BJIACTUBOCTSIMH BPa3JIMBICTh €JICKTPOHHOTO JOKa3y, IO IMOJSTa€E y MOXIMBOCTI 3MiHIOBATH 3MICT €JIEKTPOHHOL
iHpopmanii, 7i «MOOUTBHICTE» MIXK TEXHIYHUMH HOCISMH 1H(pOpMAIi, BiJCYTHICTh KIACHYHHX PEKBI3UTIB
MMUCHMOBUX JIOKYMEHTIB, sIKi 0 3a0e3neuyBaid MOXIIMBICTh ayTeHTH(DIKAIT 3MICTy €eKTPOHHOTO JIOKYMEHTa Ta
igenTudikamii fioro aBropa tomo. ToOTo B HioMy mpobdieMa MPaKTUIHOTO BUKOPUCTAHHS €IEKTPOHHUX 3ac00iB
JIOKa3yBaHHS TIOJISTae y 3a0e3MeYeHHi JOIyCTUMOCT] €IeKTPOHHOTO JOKYMEHTA SIK YMOBH BHKOPHUCTAHHS TaKOTO
3aco0y TOKa3yBaHHS B CYIOYHHCTBI.

3a3HauMMO TIPOIECYATbHUN alTOPUTM Jil IOJ0 BHSABICHHS, (ikcalii Ta BUIYYCHHS KPHUMiHATICTHYHO
3Havymoi iHpopmauii 3 MoOUTEHOTO TpUcTpoto. Tak, BuirydeHHs mif 4yac orisiny (4. 7 c1. 237 KIIK Vkpainn),
3arpumanHs (4. 3 cr. 208 KIIK Vkpaian), oomryky (4. 7 cr. 236 KIIK Ykpainm) MoOimbHUI TPUCTPii BBAXKAETHCS
THUMYacOBO BHIy4eHHM. TakuM 4MHOM ciiguni, BimmosimHo 1m0 4. 5 cr. 171 KIIK Ykpainu moBHHEH 3BEpHYTHCH
JO CINiAYOro cyani 3 KJIOMOTaHHSM MPO HakaJaHHA Ha BKazaHe MaiHO apemrty [3]. YV pa3sy BigMOoBH B
3aJ0BOJICHHI KJIOIOTAaHHS, TAKUHA MOOIIBHUN MPUCTPiil miassrae noBepHeHHIO. T0OTO, MOXHA CTBEPKYBAaTH, 1110
HaKJIaJeHHS CIIOYUM CYIICI0 apelTy Ha THUMYacoBe BHIIy4YeHE MaiHa (MOOIbHUI NpHCTpil) MiATBEPIKYE
3aKOHHICTB /il MION0 BHJIYYEHHS MaliHa Ta MOXIIMBICTh HOTO BUKOPUCTAHHS SIK JDKepela okasy. BpaxoByroun
BUIICBUKIIaJICHE, HAJIAEMO MPOLECYaIbHUIA aJTOPUTM Jili BUSBJICHHS, (ikcallii Ta BHIYYCHHS KPUMIHAIICTHYHO
3Havymoi iHdopmauii 3 MoOiEHOTrO pUCTporo [18].

OBIIVK cr. 234 3ATPAMAHH: OCOBH
KIIK YKPATHH (OCOBHCTHH OBIIYK)
cr. 208 KITK VKPATHH

THMYACOBE BHLJIYYEHHA MII B ITOPAJKY cr. 168 KIIK

YKPATHH (repminom He 6inbmm Bix Ha oqHE pobdodiii AeHE)

3HATTA EJIEKTPOHHOI'O OBPA3Y MOBLTBHOI'O IIPHCTPOIO B HOPAIKY
m. 3 9.2 cr. 168 KIIK YKPATHH HA THIMIHH EJJEKTPOHHHH HOCIH

HAEKJAJTAHHA APEIIITY HA MITL B
MOPANKY 1. 5 er. 171 KITK ¥rpaian

NPAIHAYEHHA CYJI0OBOI

TOJATKOBHIA OIS PEUEL e
(MOBLIEHOIO [IPHCTPGIO) B EKCIIEPTH3H B IOPSAIKY cr. 242

HOPAIKY cr. 237 KIIK YKPATHH KIIK YKPAIHH

HaBenemo ocHOBHI mpaBuiia MOBOIKEHHS 3 MOOIIBHUMH NPHUCTPOSIMH IiJI 4Yac BUSBJICHHS, ¢ikcauii Ta
BUJIYYCHHS KPUMIHAIICTUYHO 3HAUyII01 iH(GOopMalIii:
- 00'ekT 000B’s13K0BO (HOTOrpadyeThCs TA B MPOTOKOII OMUCYETHCS HOTO MOYaTKOBHUIA CTaH Ta MICIC BUSBIICHHS;
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- SIKIIO BUHMKHE MPUIYLIEHHS PO HAsSBHICTh HA MOOUIBHOMY NMPHUCTPOI CIiAIB, AKi HE BUJHO HEO30pOEHUM
OKOM (CJTiJTV ANBIIIB PYK, CITiIU O10JOT1YHOTO MOXOJKEHHS TOIIO), HEOOXiHO 3aCTOCYBATH CIICIIAlIbHI METOIH Ta
3aco0M IX BHUSIBJICHH,

- B pasi Ko TenedoH 3a0JIOKOBaHO, CKOPUCTATUCS METOJaMHU, SIKi He HEeCYTh PH3HMKY pyHHYBaHHS abo
MOIIKO/DKEeHHS iH(opManii, mo 3HaxoguTbcss Ha MOOUTBHOMY mpucTpoi. Hampukian, SKmo orisgaeTses
MoOiTbHUE TenedoH mijg KepyBaHHSAM omepaniiinoi cucremu Android, 4acTo BUHHKAaE CHOKyca OTPUMATH
MaKCUMaJlbHO MOBHHUW JOCTYI O MPHCTPOIO, TaK 3BaHUN TrOOt-IOCTYI, SKHH JO03BOJIUTH AOCTIAUTH OYyIb-IKUN
Android-renedoHn, He3aneKHO BiJ HOTO KOHCTPYKTUBHUX iH)KEHEPHUX 0COONMBOCTEH. Maroun MOBHUIA JOCTYII 710
omepaniiiHoi cucremu Android, MO>kHa BHOCUTH 3MiHM B (baiinm omepaiiiHol CHCTeMH, BUIAIATH CTaHIApTHI
MpOTrpaMu OMEPaIlifiHOT CUCTeMH, 3almycKaTh OyJb-sKi BHKOHaBYi (ailyii, mpu3HaveHi jius Linux, cTBOproBaTH
MOBHY PE3€pBHY KOIi0 BCTAHOBIEHOT CUCTEMH 3 yCiMa MapaMeTpaMu Ta 10JaTKaMu, BAKOPHCTOBYIOUH J0JATKOBI
mporpaMu. AJie BUHUKAE PU3UK MOMIKOHKEHHS iHPopMaIii Ha MOOITEHOMY Tene(dOoHi, OCKIILKA BHOCATHLCS 3MiHH
B HaM'sTh MPHUCTPOIO NUISAXOM ITHCTANSMII crerianbHol mporpamu, ska BiakpuBae root-goctyn (Unlock Root,
z4root, HTC Quick Root, Easy Rooting Toolkit, Gingerbreak, SuperOneClick, Visionary, Unrevoked), a Takox
BiIOyBa€THCs BTpATa 3aBOACHKOI rapaHTii, 10 MOB'A3aHe 3 MOXKIIMBHM HOMIKOKEHHSM ONepaliifHOl CUCTEMH;

- iHpopMalilo, SKy HEMOXIJIMBO CKOIIIOBATH Ha 3OBHIIIHIN HOCIH 1 TpoaHaNli3yBaTh 3a JOMOMOTOIO
CIEMiani30BaHOr0 MPOTrpaMHOro 3a0e3rneyeHHs, 0axaHo 3adikcyBaTH OyJb-IKUM 1HIIMM YHHOM (32 JIOTTOMOTOO
¢doro- uu Bimeodikcarii).

Bussnenns, ¢ikcanii Ta BunyueHHs ineanpHux (iHGopMaLiiHuX) ClifiB 3 MOOUIFHOTO MPUCTPOIO MOKIMBO
HACTYIIHUMH METOJAMH, sIKi 3a/eXaTh BiJl CTaHy MOOIIBHOTO HPUCTPOI0 Ta MEBHUMHU (DaKTOpamMH OOCTYIY K
JAHUM TIPUCTPOIO.

METOJIH
BHABJIEHHA, ®PIKCAIIL TA
BHUIYVYEHHA ITEATBHHAX
(IHOOPMAIIIHHAX) CJITIB 3
MOELIEHOI'O IPHCTPOIO

3aaTTa jaMoy maMm’ATi 3 Bonrygenns qasmx 2 Mobineaax
MOOLILHHEX IPHCTPOIE 3 NPHCTPOIE 33 JONOMOTOH
onepaniinoo cacremon Android inTepdeficy manaromxenns JTAG

Metoa Chip-off ans saryaennn
indropmamii 2 ModLILERX
OpPHCTPOIE

Meron MOXHa 3aCTOCOBYBaTH 3a JIOMOMOroOr mporpamuoro 3abesmeuenHs Android Debug Bridge a6o
MporpaMHoOro komiuiekcy «MoOinbHuii Kpuminamict». MeTos 3HATTSA JaMily mam’siTi 3 MOOUTBHHX HPHUCTPOIB 3
omepariiiiHoro cuctemoro Android 3a jgomomororo mporpamHOro 3adesnedeHHss Android Debug Bridge
(mporpaMHMH TPOAYKT AJsl HANAroJKeHHs, BHUSBJICHHS IOMHJIOK B JOAATKaxX, PO30JOKyBaHHS NPHUCTPOIB Ha
omnepauiiHii cucremi Android).

1. Jlns Toro mo0 mouatu BukopuctanHs ADB RUN, 3aBaHTaxyemo ioro 3 odimidiHOro caidty 3a
nocwiannsam  (http://androidp1.ru/adb-run-obzor-funktsiy) i BCTaHOBIIOEMO Ha MEPCOHAIBHUI KOMIT'TOTEP
(Ilpumitka: Android-cmaptdoH abo maxmer noBuHeH Oytu 3 Root-mpaBamu (abo, sik Horo e Ha3HBaIOTH,
cynepkopuctyBad). Lle HeoO0XiHO, 00 po3mHpUTH GYHKIIOHANBHICTH onepauiiHoi cuctemu Android).

2. Ilinkrouaemo npuctpid Android 10 nepcoHaBLHOTO KOMITTOTEpA.
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3. Bamyckaemo mporpamy ADB RUN i nepexoaumo B karajor Manual Command> Adb, Tam mu Gaunmo
karasor / dev / block. ¥ HpoMy 3HaxomaThcs po3ainu system, data, cache.

4. [1na po3nizHaBanHs karanory / dev / block / BBogumo komanay: adb shell mount.

5. Jlami oTprMaeMo CIIMCOK, A€ BiTOOPaKyIOTHCS PO3ALIH, O SKHX MA€MO JTOCTYII.

6. s 3usTTs 00pasy B mporpami ADB RUN 3axoaumo B mexio Manual Command> Adb.

7. Bxogumo 3 mpaBamu anMminictpaTopa: adb shell su.

8. Habupaemo koMaH Ty JJIs 3HSATTS JIaMIIa:

dd if =/ dev / block / XXXXXXXXX of =/ sdcard / NAME razdel.img ne XXXXXXXXX — po3ain, 3
SKOTO 3HIMaeThesi 00pa3, a NAME razdel.img — iM'a, sike mprCBOIOEMO TIpH 3HATTI 00pa3y 3 00paHOTO PO3IiTY,
iMeHa Kpalle 3aJMIIaTH TaKUMH K, SK BOHU BKa3aHi, AKi He mepeldMeHoByrouH ix. [Ipomemypa 3HSATTS 00pa3sy
MOKe 3aiHATH yac Bix 30 XBUJIMH 1 ONIbIIe, B 1ei yac 3a00pOHSIETHCS KOPUCTYBATUCS TIPUCTPOEM !

VY HoBux Bepcisx nporpamu ADB RUN € MOXIIHBICTh MIBUAKO 3HITH 00pa3, HE HAOUPAIOUU KOXKHOTO pasy
HACTUIBKH JJOBTi KoMaH . [IJis ihoro HeoOXiTHO 3HATH iM's OJIOKY.

1. Konu My 3HaeMo HeoOximHuH Ham 0ok, epexoaumo B ADB RUN.

2. 3 romoBHOTO MeHIO B po3ain Backup -> Backup dev / block.

3. Bubupaemo Backup.

4. Bka3zyeMo ocTaHHi JaHi 3 0oky (mani micis block /).

5. YekaeMo 3aKiHUCHHS MpoLIeCy 3HATTS oOpa3sy [18, c. 20-22].

TakuM YMHOM, B OCTaHHI POKU HAYKOBI JTOCIIPKEHHS 3 TEMaTHKH CJICKTPOHHOTO JIOKa3yBaHHS CTalOTh BCE

YacTille MpeIMeToM IUCKYCiii HayKOBIIB, aje A0 CHUX Iip BiACYTHI HAyKOBO-TIPAaKTHYHI HAIpPaIfOBAaHHS IOJO
crenu(piuHUX METOJIB JOCIIDKCHHS CJIEKTPOHHUX JIOKa3iB. EJIGKTPOHHI OKa3W MaroTh LIUPOKUH JOKa30BHIA
MOTEHITiaJT 3aBJISKH AJICHUM TeMIIaM HayKOBO-TEXHIYHOI'O IIPOrPECY Ta CTPIMKOT i PKUTAITI3aIlil.

OCHOBHMMU TPUYUHU CKOEHHS 3JI0YMHIB y cepi HE3aKOHHOTO 00iry HapKOTHYHHX 3ac00iB €: HeOCTaTHE
NpaBOBE PETYJIIOBaHHSA 1H(QOPMAIIIHOTO MPOCTOPY; BIACYTHICTh reorpadiuHUX KOPIOHIB; HEKOHTPOJIHOBAHE
NOLIMPEeHHsT iHpoOpMalii mMpo HApKOTUKA B Mepexi [HTepHeT, ocoOmuBOo B JlapKHETi; aKTUBHHHA PO3BUTOK
AHOHIMHHMX TPOIIOBHX IEPEKa3iB, 30KpeMa PHHKY KPUIITOBAIIOT.

HeoOximHO 3aiCHUTH 3aX0AM IOAO PO30YIOBH HOPMATHUBHO-TPABOBOI 0a3ud Ta PO3MOBCIOHKCHHS
MepeIOBOr0 JOCBiYy 3 TaKTUKW Ta METOAMKY MOLIYyKy, (pikcalii Ta aHamizy onepaTHBHO 3HA4ym[oi iH(opMarii.
Tak, y KpuminaiapbHOMY MpoliecyallbHOMY KOJIEKCI HEMa€ YiTKOTO BU3HAUCHHS TIOHATTS €JIEKTPOHHOTO JIOKYMEHTA,
NpOTe € BU3HAYCHHS JOKYMEHTa, SIK JpKepera Jokaszy. Busnadenus nokymenra y KIIK € ByX4uM HiK HOHSTTS
JOKyMeHTa 3rinHo 3akoHy Ykpainu «lIpo iHdopmanito» Ta eJeKTPOHHOTO JAOKYMEHTY 3riiHO 3aKOoHY YKpaiHu
«[Ipo eneKTpOHHI JOKYMEHTH Ta EJIEKTPOHHHUI JTOKYMEHTOO0I».

B crarTi HaBeneHO MPAaKTUYHHUN TPHUKIIA] MPOLECYaTIbHOTO ITOPUTMY il IIOIO BUSBICHHS, (ikcarii Ta
BUJIYYCHHS KPUMIHAJICTHYHO 3HAYYIIO1 iH(opmallii 3 MOOUTEHOTO PHUCTPOIO Ta OCHOBHI MPaBUjIa TOBOKEHHS 3
MOOITBHUMHY TIPUCTPOSIMHU.
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Oco0eHHOCTH M TIOPSI/IOK MCI0JIL30BAHNSA 3JIeKTPOHHBIX IOKYMEHTOB B Mpolecce
J0KA3bIBAHUS NPeCTyIUIeHNH B cepe 000p0OTa HAPKOTUYECKUX CPEICTB

TonoBun Jqmutpuii, email: golovindv@ukr.net
AcrmpasT OnIecCKOro rocyIapCTBEHHOTO YHHBEPCHTETa BHYTPEHHUX e, T. Omecca, YkparnHa

AHHOTAaIMSA. AKTyalbHOCTh. AKTYalbHOCTh 3asBJIEHHOW B CTaThe MPOOJIEMBI OOYCIIOBIEHA CTPEMHUTEHHBIM
Pa3BUTHEM HAY4YHO-TEXHHYECKOIO IIpOrpecca, KOTOPbIA IpPUBEN TO TOrO, YTO IM(POBBIE TEXHOJIOTMH CTAH
HEOTHEMJIEMBIM aTpPHOYTOM COBpEMEHHOM >ku3HM. Kak dacTb OOBEKTHBHOW JEHCTBUTENBHOCTH, TEXHOJOTHU
BOCTIPUHUMAIOT, COXPAHSIOT M OTPAKalOT KOHKPETHBIC KU3HEHHBIE 00CTOSTENBCTBA, a TIOTOMY HCIOJb30BaHHE TaKUX
COBPEMEHHBIX TEXHOJIOTHH SIBJIAETCS CPEACTBOM ITO3HAHMS OINpeieTIEHHBIX (haKTOB, B YACTHOCTH B c(hepe HE3aKOHHOTO
000poTa HApPKOTMYECKUX CPEICTB, IICMXOTPOIHBIX BEIIECTB, MX AaHAJIOTOB WIM HpeKypcopos. Mccnenosanue
MPOBOIMIIOCH B paMKax HAyYHO-HCCIIENOBATEIBLCKUX PaboT Kadeapbl aAMHUHUCTPATUBHOM NIEATENIBHOCTH MOIUIUHN U
Kadenpsl yronoBHOro npouecca OmeccKoro rocyapCTBEHHOIO YHUBEPCUTETa BHYTPEHHUX JIEI1.

Ienbto crathy sIBIISiETCS KOMIUIEKCHBIN aHAIM3 OCOOCHHOCTEH M IOpsIKA MCIOIb30BaHMUS IEKTPOHHBIX TOKYMEHTOB
NpH IOKA3bIBAHUH MPECTYIUICHUH B cpepe 000poTa HAPKOTHUECKHX CPEICTB, TICUXOTPOITHBIX BELIECTB, MX AHAJIOTOB
WM NIPEKYPCOPOB.

Mertonet. st foCTKeHHsT YKa3aHHOM eI OBLTH MCTIONB30BAHBI ST HAYYHBIX METOJIOB, 8 IMEHHO: TEOPETHIECKUI
METON JUISl M3YYeHUs W aHa3a O(UIMANbHOW JTOKyMEHTAlMH, HayYHO-METOAMYECKOW M y4eOHOH JIMTepaTyphbl,
00001meHus HHpOpMaLUHU IS OIPEJIEIeHIs TEOPETUKO-METOI0IOT MYECKUX OCHOB MCCIIE0BAHMS; METO]I JIOTHYECKOTO
aHanmm3a Uil (OPMYJIMPOBAHMS OCHOBHBIX IOHSTHH M KIaCCU(MKAIMH; KOHKPETHO-MCTOPUYECKUH METON s
JNEMOHCTpalli JUHAMHUKM Pa3BUTHS; METOIbl IMAJeKTUKH I YCTAHOBJICHHS COIEPXKaHUSI U OCOOEHHOCTEH
COCTaBJAIOMIUX OJJICMCHTOB BHCAPCHHSA W TMPUMCHCHUA OJICKTPOHHBIX OOKA3aTCIIbCTB B HpaBOOXpaHI/ITCHI)HOﬁ
JESTENIbHOCTH; SMITMPUYECKUE METOBI s OOOOIIECHMS] NPAKTUYECKOrO OIbITa; NMPH aHAIN3E¢ HOPMATHBHBIX AKTOB
HAIMOHATBFHOTO U 3apyO0eKHOTo 3aKOHOJATENBCTBA B YACTH PErYIMPOBAHMS OTHOLICHUH, BO3HUKAIOLIMX IIPU cOOpe U
TMPOLIECCYATIBHOTO 3aKPETUICHHS 3EKTPOHHBIX JOKYMEHTOB PHUMEHSUICSI B OCHOBHOM CPAaBHHUTENHHO-TIPABOBOM METOI,
WCCIIEIOBAHUST HOPM JIEUCTBYIOIIETO YTOJIOBHOTO MPOLIECCYATbBHOIO 3aKOHOAATENBCTBA U MPAKTUKK €r0 MPUMEHEHUs,
TOJKOBaHWs TMOJIOXKEHUH COOTBETCTBYIOIIMX HOPMATHBHO-TIDABOBBIX AaKTOB OCYILECTBICHO C HCIONB30BaHUEM
(hopMaTbHO-TOrMaTUIECKOTO ¥ TEPMEHEBTUYECKOTO METO/IOB.

Pesynbratel. B crathe paccmorpena JeMHHIMS <«AICKTPOHHBIA JOKYMEHT», «AJICKTPOHHBIN JJOKa3aTelIbCTBO» B
YKpanHCKOW MPaBOBOM CHCTEME M UX HOPMATUBHOE 3aKpeIUIeHHE B YKpanHe. OnpeneneHo, 4To K OCHOBHBIM IIPHYMHAM
COBEpILECHUS NPECTYIUIEHHH B cepe He3aKOHHOro 000pOTa HAPKOTMYECKHX CPEACTB OTHOCSATCS: HEAOCTATOYHOE
NPaBOBOE  PETyJIHpOBaHHE  WH(POPMALMOHHOTO  ITPOCTPAHCTBA,  OTCYTCTBUE  Treorpauueckux  IpaHuI,
HEKOHTPOJIMPYEMOE PaclpoCcTpaHeHne HH(POpMaIMH 0 HAPKOTHKaX B ceTr MIHTepHeT, 0COOEHHO B IapKHETa, aKTHBHOE
Pa3BUTHE AHOHUMHBIX JIEHEKHBIX IIEPEBOZIOB, B YaCTHOCTH PHIHKA KPHITTOBAIIOTA.

3ameyeHo, YTO HEeCMOTpsl Ha POCT MHTEpeca y4YeHbIX K TEeMaTHKe 3JIEKTPOHHOIO JOKa3bIBaHHSA, B OTEUECTBEHHOMH
JIOKTPHHE TIOKa OTCYTCTBYIOT HApaOOTKH OTHOCUTENIFHO BBIICNICHHS CIEIU(UYECKIX METOJIOB HCCIICI0BAHUS,
MPUCYIIMX UMEHHO 3TUM BOIPOCOM. OTMEUEHO, YTO JOKA3aTeIbHBIN MOTEHIMAT IEKTPOHHBIX JaHHBIX PACKPBIICT
Onarozapst OCIIeHBIM TEMIIaM HAyYHO-TEXHHYECKOIO IIPOTPecca, CTPEMHUTEIbHOW IMKUTAIM3ALMM OOIIECTBa.
OrmpenieneHo, 4To B YTOJIIOBHOM IIPOLECCYaIbHOM KOZEKCE HET YETKOIO OIPEIENeHUs] HMOHATUS «JIEKTPOHHOIO
JOKYMEHTa», OIHAKO €CTb OIpENENICHHE «IOKYMEHTa», KaK HMCTOYHMKA JIOKA3aTeNbCTBA, a TAKXKE, YTO TOHATHE
«mokymeHT» B KIIK ectb yxe, yeM MOHATHE IOKYMEHTa cOIVIacHO 3akoHy Ykpamsbel «O0 uHpOpMammm» u
JMEKTPOHHOTO JOKYMEHTa B COOTBETCTBMM C 3aKOHOM YKpauHbl «OO 3MEKTpPOHHBIX JOKYMEHTax M 3JIeKTPOHHOM
JIOKYMEHTOO0O0pOTEY.

[IpuBenensl npouecCyalbHbIA aNrOpUTM JIEWCTBHH MO BBUIBICHUIO, (HKCALMHA W M3BSTHS KPUMHUHATHCTUYECKH
3HaYMMON HH(OPMAIHHU C MOOHIILHOTO YCTPOMCTBA M OCHOBHBIE IpaBMiia OOpaIeHHs ¢ MOOMIEHBIMH YCTPOHCTBAMH.
3HAYNMOCTh PE3YJILTATOB. MaTepHa.mﬂ, H3JIOKCHHBIC B CTAThE, 6YJIYT TIOJIC3HBIMU JIJIsI O3HAKOMJICHHUSA W U3YyYCHUA
CTYICHTaMM, KypCaHTaMH, acllUpaHTaMH, aJbIOHKTAMH, MperojaBaTelisiM{, paOOTHMKaMH CyAeOHBIX U
MPaBOOXPaHUTEIBHBIX OPTraHOB.

KiroueBnle cjioBa: BHCKTpOHHHﬁ J0Ka3aTcIbCTBO, erHOBHBIﬁ npouecc, HApKOTUYCCKUEC CPEACTBA, I/IH(l)OpMaL[I/IOHHLIC
TCXHOJIOI'MHU, JOKA3bIBAHUS, JOITYCTUMOCTD JOKA3aTCIILCTB.
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GENESIS OF LEGAL REGULATION IN THE FIELD OF VIRTUAL
ASSETS IN UKRAINE

Svitlana Y u. Goncharenko,
Kyiv International University
e-mail: corbazol @ukr.net

Abstract. The article examines the development of legal regulation in the field of virtua assets in Ukraine. The way of
formation of such concepts as bitcoin, cryptocurrency, and virtua assets has been traced. The gtate of development of lega
regulation of the circulation of virtual assatsin Ukraine has been analyzed. The article Sates that the circulation of virtual
assats in Ukraine is currently in the "gray" zone, and therefore there is a need to return to the development of legd
instruments to regulate the circulation of virtual assetsin Ukraine as soon as possible.

Keywords: virtud funds, cryptocurrency, legal regulation, means of payment, cryptocurrency mining.

V 2008 pori Caromm Hakamoro omybmiikysas crattio «Bitcoin: A Peer-to-Peer Electronic Cash Systemy,
OTIMCABIITM B HiM TEXHOJOTIIO MOBHICTIO ACIECHTPATi30BaHOI MPHHTOBOI CHCTeMH (Bim aHTII. Peer-to-peer — Bix
napTHepa mo maptHepa (P2P)) abo Mepeki piBHONpPAaBHHX YYAaCHHKIB, (PYHIAMEHTAIHHOIO KOHIICHIIIEID SIKOI €
OJIOKUelH — po3mojiacHa 0a3a JaHHX, ¢ CIHCOK 3aliCiB HE YPHBAETHCH, a IOCIIJOBHO MOMOBHIOETHCS, MPHU
IIbOMY HOBI 3aITHCH «TIPUB’SI3YIOTHCD» 0 CTAPUX 1 MIATBEPMKYIOTHCS 32 PaXYHOK KPHUNTOTPa(ivHMX aJITrOpUTMIB
[1]. LM aBTOpOM (ab0 TpyIoro aBTOPiB, 60 0cob0a TBOPIS OJOKYCHHY 3aIUIMIAETHCS aHOHIMHOKO 1 10 CHOTOMHI)
po3po0bJieHa 1 mpeacTaBlieHa y BUTIISII BiJKPUTOTO KOy MporpaMu-kiieHta — Bitcoin, sika Ha odimiiiHoMy caifTi
BH3HaueHa sK «open source P2P digital currency» — «imeHa mipinrosa iudpoBa BamoTay [2]. 3Buuaiino,
BAITIOTOIO Y MIOBHOMY PO3YMIHHI IIbOTO MOHATTS BOHA He OyJia, mpoTe 11 MPONOHYBAaIoCcs BAKOPHCTOBYBATH, B TOMY
YHCi, JUIS PO3paxyHKIB 3a MOCIYrM Ta ToBapu. HaBiTh KpumTorpadiuni maTeMaTH4HI XelI-KOAHW, IO
BHKOPHUCTOBYBAIUCSA B cucTeMi BitCOiN, HasuBamu MoOHETaMH, X04a MOTIM IIHPOKOTO PO3MOBCIOKEHHS HaAOy/IH
Ha3BH «OITKOHH» Ta «KPUITOBATIOTAY.

Croyarky OITKOMHM CTBOPIOBANMCS MUISXOM MaWHIHTY (aHri. Mining — BHUIOOYTOK B MIaxTi), TOOTO
BUDILICHHS MEBHOTO KPWIITO3aBJaHHS ULUISXOM IIOBHOTO Mepebopy 3alaHOro alrOpuTMy 3a JIOMOMOTOO
arapaTHUX PeCcypciB KOMIT'IOTepa [Uis MiATBEPKEHHs TPaH3aKIlii Ta 3abe3neueHHs Oe3neku Mepexi Bitcoin, o
3MIACHIOETHCS JICIICHTPATI30BAHO W PEryII0ETHCS MPOCTOI MPOrPAMHOI0 apXiTEKTYPOIO, SIKY CMOYATKy MOXKHA
OyJ10 3IHCHIOBATH IUISXOM CaMOCTIHHOIO «BHI00YTKY» Ha HEPCOHAILHOMY KoMIT toTepi [3, ¢. 41-56]. 3 yacowm,
KOJIM 3pocia KiIBbKICTh 0Ci0, 110 «HaMaiHWIH» OITKOHHIB, BOHH CTaJM MPEAMETOM KYIiBII-NPOJAXKY — CIIOYATKY
Ha BHYTPIIIHIX «BIPTYaJIbHHUX» PUHKAX, a TMOTIM «BUWIUIM y CBIiT» 1 MOYadl BUKOPHCTOBYBATHCS SK 3aCO0H
TUIATeXXy, HAKOIMYESHHS Ta IHBECTYBaHHSI.

3 TOro yacy MOYMHAEThCS (PEHOMEH 3POCTaHHsI BAPTOCTI KPUITOBATIOT, X IIBUAKOTO PO3MOBCIOJKECHHS,
CIEKYIIALi, CIpo0 Pi3HUX JepKaB CBITY B3ATH IIiJl KOHTPOJb iX 00ir Tomo. He octanHe Mmicie y mboMy Bifirpae
crpoba HAYKOBOTO OCMHCIICHHS KPUNTOBATIOT, MU(PPOBUX AKTHBIB, BIpTyaJIbHUX aKTUBIB, BIPTYaIbHUX BAaJIOT,
UQpoBHUX (BIPTYaILHUX) BAIIOT, BU3HAYCHHS X CYTHOCTI, (JiHAaHCOBO-TIPaBOBOI MPHUPOIHU TOIIO. JlocmiKeHHo
[[OTO MUTaHHS TPHAULIIA yBaru sik 3apyOikui HaykoBii — O. Berep [4, c.3-6], J. Baxpymes [5, c.4-15],
A. I'piacnianc (A. Greenspans) [6], B. Jlocros, II. lycr [7, c. 36-47], O. deminos [3, c.41-56], A.Ksurka,
O. Baiiniea  [8, c¢.111-119], M. Koctun, A.VYmanos [9], €.Pymenko [10], K. Hikitia [11, c.48-53],
O. Jlearienko, M. €pmoxin [12, ¢. 133-142], H. TTormep [13, c. 324], . Jickasstu A. ®emoror [14, c. 46-50],
I. Mack (E. Mack) [15], O. Yynapes [16, c. 49-52], A. Ximzes [17, c. 10-15] Ta iumi, Tak i ykpainceki — O. Kynp,
M. Kyuepssenko, €. Cmuuok, A. IIpomenko [18, c. 81-85; 19, c. 130-134], A. Osuapenko, B. Ilomaraii [20,
c. 155-162], M. Kospura, B. Ycrumenko, H.Ilomimykx [21, c¢.60-65], K. Ilamenko, B. CocnoBchkui,
I. KocoBcbkuit [22, c. 236-246], T. SIMHeHKO Ta iHIIN. YTBOpWIMCS JEKUIbKA MiAXOMIB JO I[bOIO MUTAHHSA — iX
CTaJId HA3WBATH «IU(POBI aKTUBW», «BIPTYAIbHI aKTUBW», «BIPTYAIbHI BATIOTH», «KPUMTOBATIOTHY, IIU(POBI
(BipryanbHi) BamOTH» TOmO. Ha cywacHOMy erami HaWOUTBIIOrO PO3MOBCIO/DKEHHS HAOYIIO TMOHATTS
«BIPTYaJIbHUX aKTHBIBY.

VYpsau OGaraTboX KpaiH aKTUBHO PO3POOJSIOTH 1 BIPOBAIKYIOTH HOPMATHBHE DETYNIOBaHHS o00iry
KPHIITOBATIOT 3 METOIO HOTO Jieraliallii, 3aXuCTy IpaB KOHTPAreHTiB, OMOIaTKYBaHHS TOIIO.

MerToro CTaTTi € aHaIi3 cTaHy po3pOOJICHHS IPABOBOTO PETYJIIOBAHHS 00Iry BIpTyalIbHUX aKTHBIB B YKpaiHu.

[lepma 3ragka mnpo BipTyaJbHI aKTHBM B 3aKOHOJABCTBI HAIIOl KpaiHM 3YCTPIYAETbCA Yy JIMCTI
HaunionaneHoro Oanky Ykpainu Bin 8 rpynus 2014 poxy Ne 29-208/72899, minrorosieHoMy Ha 3BEpHEHHS Bij 28
xoBTH 2014 pOKy IHIOJO BiJHECEHHsS oOIepalliii 3 «BIPTyalbHOK BaJFOTON/KpHUIITOBAIIOTOK «Bitcoiny mo
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orepalii 3 TOPTiBl IHO3EMHOIO BAIIOTOIO, & TAKOX HAsBHOCTI MiICTaB AJIsl 3apaxyBaHHS Ha MOTOYHHUI paXyHOK B
iHO3eMHIN BamroTi (i3MYHOI 0COOM IHO3EMHOI BAlIOTH Big mpomaxy BIitCOiny, B skoMy 3a3sHaydamocs, IIo
«...BHIYCK BipTyansHOI BamoTh BitCOin He mMae Oymp-sKoro 3abe3leUeHHs Ta IOPUANYHO 3000B’I3aHMX 32 HEIO
0ci0, He KOHTPOJIIOETHCS JCPKaBHUMH OpraHaMM BIIaJIU XKOJHOI 13 KpaiH, oxe Bitcoin € rpomoBum cyporatom,
KU HEe Ma€ 3a0e3MeYCHHS PeabHOi BapTocTi» [23].

I'poimroBuM cyporarom, BiAmoBigHo A0 cTarti 1 3akony Ykpainu Bim 20 tpaHs 1999 poky Ne 679-XI1V
«[Ipo HamionanbHuii 6aHk YKpaiHW», BU3HAIOTbCA OyIb-sIKi JOKYMEHTH Y BUTJISAI TPOLIOBUX 3HAKIB, IO
BIJIPI3HSIOTHCS BiJl TPOIIOBOI OJMWHMIN YKpaiHW, BUNYyIICHI B 00ir He HamionanbHuM OaHkoM YkpaiHu i
BHTOTOBJICHI 3 METOIO 3IMIHCHEHHS TUIATESXKIB Y TOCIIOIapChKOMY 000POTI, KpiM BAIFOTHHUX MiHHOCTEH [24]. 3rigHo
3 4. 2 CT. 32 BHIIEBKa3aHOTO 3aKOHY, Ha TEpUTOPii YKpaiHu 3a00pOHSETHCS BHITYCK Ta 00Ir TPOIIOBHUX CypoOraTiB
[24], Tomy OITKOWH Ta iHIII KPUNTOBAIIOTH Bifpa3zy nepednuiu y cdepy oOiry He N03BOJICHUX, a 3a00pOHEHUX
(hiHaHCOBHX aKTWBIB, X04Ya 3a0e3MEYUTH KOHTPOIb, YH, HABITh, BIJCHIJKYBaTH TpaH3akmii B cucteMi Bitcoin um
IHIIWIA CUCTEeMI, 3aCHOBaHHUN Ha OJIOKYEiTHi, 0yJI0 HEMOMKIIHBO.

HesBaxkaroun Ha mosuuito HamionamesHoro OaHky YkpaiHu Ta y 3B’A3Ky 3 OyMOM KpUOTOBAJIIOT Ha
MDKHapOJHUX PUHKAX, PO3BUTKOM BiTHOCHH y chepi 00iry BipTyaJdbHHUX aKTUBiB, B YKpaiHi y 2017 poui 3’siBUBCA
TIEPITUI 3aKOHOTPOEKT, CIPSIMOBAaHUI Ha BPETYIIOBAHHA IPABOBIIHOCHH MIOAO OO0ITy, 30€piraHHs, BOJOJIHHS,
BUKOPUCTAHHS Ta TIPOBEACHHS ONEpaIiil 3a TOMOMOTOI0 KPHUITOBATIOTH B YKpaiHi, Bim 6 xoBTHI 2017 poky
Ne 7183, momanwuit Hapoauumu aemnyTtatamu 1. KorBunbkum, 1. Pudakom ta C. BoiiriexoBcbkoro [25]. 3rigHo 1boro
3aKOHOTIPOEKTY, KPUIITOBAIIOTY IMPOTIOHYBAJIOCS BU3HAYATH K MPOTpaMHUA Ko (Hadip CHMBOIIB, IUdp Ta OYKB),
o0 € 00’€KTOM TpaBa BJIACHOCTI, KWK MOXKE€ BUCTYHATH 3aCOOOM MiHH, BiJOMOCTI NP0 SKHA BHOCATHCSA Ta
30epiraroThCsl y CUCTEMi OJIOKYCHH B SKOCTI OOJIIKOBUX OJMHUIL TIOTOYHOI CUCTEMH OJIOKYCHH y BHIJISIII JaHUX
(mporpamuoro koxay) [25]. JepskaBHe peryiioBaHHS y chepi 00iry KpHUITOBAIIOT MPOMOHYBAIOCS MOKIACTH Ha
Harmionansauii 6ank Ykpainu, a nepkaBy 3BUTBHUTH BiJ OyIb-sIKuX 3000B’s3aHb 3 BIAIIKOAYBaHHS BapTOCTI
KPHUIITOBAJIOTH y BUNIAJIKY 11 3HELIHIOBAaHHS a00 BTpaTH 3 OYAb-SIKHUX iHIIMX MPUYUH Ta Bl 3AiHICHEHHS OYIb-IKHX
3ax0JliB i3 3a0e3MeueHHs AisUIbHOCTI OHJIAMH-CEpPBICIB 3 O0MiHY KpurnToBamtoTd. KpiM 1poro, mependadanocs
3MiiCHEHHS MalHIHTY Ta BUKOPHCTAaHHS KPHUITOBAIIOTH, TPaH3aKIil 3 HEIO, MISUTBHOCTI KPUNTOBATIOTHHUX Oipx
[25]. OdeBugHA CTaOKICTh 3aKOHOMPOEKTY, BIJCYTHICTh YiTKOI Ta 3p03yMIJIOi KOHIIEMII1 TPaBOBOTO PETryITIOBAHHS
y cepi 00iry KpUNTOBAIIOT 3aKOHOMIPHO MTPHU3BENH J0 TOTO, 1110 JIaJi IIEPIIOTr0 YUTAHHS BiH HE ITPOMUIIIOB.

Maitxe ogaodacHo, 10 sxoBTHs 2017 poky, HapomauM aermytatoMm C. Pubamko Oyiro mogaHo 3aKOHOIIPOEKT
Ne 7183-1 «lIpo cTuMynroBaHHS PHHKY KPHIITOBATIOT 1 1X MOXIAHUX B YKpaiHi», 1€ KPUTIIOBATIOTA BU3HAYAIHCS
K JCLEHTpaTi30BaHUU UUPPOBHH BHUMIp BapTOCTi, IO MOXe OyTH BHpaKeHMH B HU(PPOBOMY BHIIISALI Ta
¢dyHKIiOHYE 5K 3aci0 00MiHYy, 30epekeHHs] BapToCcTi abo oAMHUIS OONiKy, IO 3aCHOBaHMH HAa MaTeMaTHYHUX
0o0YHCIIEHHSX, € IX Pe3ybTaTOM Ta Ma€ Kpunrorpadigauil 3aXucT o0IiKy; a X (hiHaHCOBO-TIPaBOBa CYTHICTh — SIK
¢dinancoBuii aktuB [26]. HopMmMHu mboro 3akoHOMPOEKTY mependadaad CTBOPEHHS CHUCTEMH PeryJIIOBaHHS
JisuTbHOCTI (PIHAHCOBMX YCTaHOB Ha PUHKY KPHUITOBAJIIOT Ta KOHTPOJIO 3a ii MpOBa/HKEHHSIM, MOPSIOK
BPETYIIOBAHHA B3a€EMOBITHOCHMH TMpO(eCciHHUX YyYaCHHUKIB PHHKY KPWUIITOBAIIOT 1 JEpKaBH, 3aXoad 3i
CTUMYJIFOBAaHHS [isUTPHOCTI 3 BHIOOyBaHHs (MaiiHIHTY) KPUNTOBAIIOT, TOPSIAOK OpraHi3amii Ta MPOBaJKCHHS
JisuTbHOCTI (PIHAHCOBMX YCTAaHOB Ha PHUHKY KPHUITOBAIIOT, MOPSJIOK HajaHHS (DiHAHCOBUX TOCIYr Ha PUHKY
KPUIITOBAIIOT T4 BiJIOBIAIBHICTh YYACHHUKIB TAKOTO PUHKY [26]. Llei 3aKOHOMPOEKT OYI0 BiIKIHKAHO.

3 yacom BapTiCTh BIpTyaJIbHUX aKTHBIB, sIKi IlIe ACKIIbKA POKIB CKiIajgalia Mi3epHYy CyMy, CyTTEBO 3pocTaa.
3’ABISLTUCS «BIPTYyaJbHI» MITbHOHEPH, SIKi 32 CBOi «BipTyalibHI» aKTUBH OTPHMYBAJl 30BCIM HE BipTyasbHi, a
peaspHI KOWITH, TOMY OCOOJHMBOI yBarm IPHBEPTANO NHTAaHHS ONOAATKYBaHHsS MNPUOYTKY BiJ omepariii 3
BIpTyaJJbHUMH aKTHUBaMH{, 1 caMme Led HampsM 34aBaBCsl NEPCIEKTUBHUM HANpPSIMOM PO3BHUTKY IPaBOBOTO
PEryJIIoBaHHS Ta AEP>KaBHOTO PETyJIIOBaHHS 00Iry BIpTyaJIbHUX aKTHBIB.

Y 2017 poni Hapoguum nenyratom C. Pubanko mo BepxoBhoi Paau YkpaiHu 1momgaHo 3aKOHOIPOEKT Bij
30.10.2017 Ne 7246 «IIpo BHecenHs 3MiH a0 IlomaTkoBoro kozaexcy YkpaiHu (IIOJO CTHMYJIOBaHHS PUHKY
KPHUIITOBAJIOT Ta iX MOXiAHMX B YKpaiHi)», ne mnependadanocss 3BUIBHEHHS BiJ ONOJATKYBaHHS HPUOYTKY
MiIPUEMCTBA, OTPUMAHOIO BijJ omepalid 3 KymiBmi-npofaxy kpunroamor [27]. Lle#t 3akoHONpoekT OyB
Oe3rmocepelHb0 TOB'sI3aHUI 3 3aKoHOMPOeKTOM Ne 7183-1 «IIpo cTUMyNIOBaHHS PWUHKY KPHIITOBAIIOT 1 iX
NOXiHUX B YKpaiHi», HE MICTUB BHU3HAYECHHS KPUITOBAJIIOT UM MiJXOMIB J10 IX JEPXKABHOT'O PEryJIIOBAaHHS, a MaB
Ha MeTi HaJIaHHS MOJATKOBHX MBI IMiIPUEMCTBAM, sIKi 3JIIHCHIOBAIM olepallii (oIuiadyyBaiy MoCcTaBKy TOBapiB,
HaJIaH1 MOCITYTH) 32 JIOTIOMOTOF0 KPUITTOBAITIOT.

VY 2018 poui moJaHO BXKe JBa 3aKOHOIPOEKTH, CIIPSIMOBAHI HAa BPETYJIOBAaHHS MHUTAaHHA OIMOJATKYBaHHS
npuOyTKy Bia omepauiii 3 BipTyansHuMH aktuBamMu — Ne 9083 ta Ne 9083-1.

3akoHonpoekT Ne 9083 «IIpo BHeceHHs 3MmiH 110 [TogaTkoBoro kojaekcy YKpaiHu 1010 ONOJATKyBaHHS OIeparii 3
BIpTyallbHUMH aKTUBaM{ B YKpaiHi» mojanuii Ha po3risi Bepxosroi Panu Yipainu 14 Bepecus 2018 poky HapogHumMu
nenytaramu Ykpaiau O. Mymakowm, O. [Ipozaan, O. /laHueHKOM Ta iHIIMMH, 1 IPOIIOHYBAaB BU3HAYATH BIPTyaJIbHI aKTUBH
K Oyb-sKy (hopMy 3alMCy B paMKax pO3IOJIUICHOrO PEECTpPY 3aITiCiB y U(POBiil hopMmi, 110 MOXKE BUKOPUCTOBYBATHCS
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SIK 3aci0 0OMiHY, OMHHLS OOJIKY UM sIK 3aci0 30epexkeHHs BapTocTi [28]. Y HOpMax IBOTo 3aKOHOMPOEKTY BipTyalbHi
AKTHBU IIPOIIOHYBAJIOCS MOAUIUTH HAa KPUIITOBAIIOTH 1 Ta TOKEH-AaKTHBH, IIPU LIbOMY IX BHU3HAYEHHS HaJaBajocs yepes
OJIVH 1 TOH K€ TEPMIH: «...KPHUIITOBAJIIOTA — BIPTYaJbHUI akTHB y (OpMi TOKEHY, 110 (YHKINOHYE SIK 3aci0 0OMiHy abo
30epeKEeHHST BapTOCT», a «...TOKEH-aKTUB — BIPTyalIbHUH akTHB Y (opMi TOKEHY, SKHH MOCBiqUye MaifHOBI Ta/abo
HEMAaHOBI TIpaBa BJIACHUKA TOKEHA, IO Bi/IMOBINAIOTH 3000B’s13aHHSIM eMiTeHTa TokeHa [28]. HopMu 3akoHOMpPOEKTY
Ne 9083 mepenbauany OMOJATKYBaHHS TPHOYTKY Bi orepamiii 3 BipTyaJdbHUMH aKTUBAMH, SKW BH3HAYABCS SIK
TIO3UTHBHA PI3HMI MK JOXOIOM, OTPUMAaHUM IUIATHUKOM IMOJAATKY BiJl POy BIPTYyalbHMX aKTUBIB (0OOMiHY iX Ha
BAJIIOTHI LIHHOCTI) Ta BUTpaTaMu, IOB’I3aHUMH 3 iX MpUAOaHHsM Ta/a00 MaiiHiHrom [28]. He MokHa He BIIMITHTH, 1110 32
BIJICYTHOCTI YITKOTO BH3HAYEHHS BIPTyaIbHUX aKTHBIB, NEPYKABHOTO PETyJIIOBaHHS X 0OIry Ta iHIIN «claOKi MicTay
3aKOHOMPOEKTY, TIPOTIO3MILi 31 BCTAHOBJIEHHS OIOAATKYBaHHA MPHOYTKY BiJ Omepariii 3 BIpTyabHUMH aKTHBAMH
BUTTISIATN CTa0KOI0 MOMYJiCTCHKOI0 CIIPOOOI0 MPUBEPHYTH YBAry 0 PO3POOHHMKIB LILOTO 3aKOHOTIPOEKTY.

3akoHomnpoekT Ne 9083-1 «IIpo BHeceHHs 3MiH 10 [lomaTkoBOro Kojiekcy YKpaiHH MIOAO ONMOJATKyBaHHS
omepariiii 3 BipTyalbHUMH aKkTWBaMu B YKpaini» Bim 27 BepecHs 2018 poky, 1Mo mpencTaBiIeHHN HapOIHUM
pemyratoM Ykpainun FO. [lepeB'ssHkoM, BUsIBHBCS mie cHaOKilIMM, OCKIJIbKH TPYHTYBaBCsl Ha B3arajli He
pO3pOOJIEHUX TEOPEeTHYHHMX MOHATTAX. Hampukmaza, BipTyanbHI akTHBH BU3HAYaUCS B HHOMY SIK TOKEHH YH
KPHUIITOBAJIOTA, 1€ KPUIITOBAIIOTOIO IPOMNOHYBAJIOCS BU3HATH HEMaTepialbHUN HU(PPOBUN aKTUB, 10 BU3HAYAE
ONMHUII I[IHHOCTI, Oe3MmocepeHe MPaBoO BIACHOCTI Ha K (PIKCYETHCS 3TiHO 3aIUCIB Y PO3MOAIICEHOMY PEECTpi
TpaH3akIlii (0JIOKYEliHI), 8 TOKEHOM — 3alliC B PO3MOIICHOMY PEECTPI TpaH3aKIlii (OJIOKYCHHI), SKUI 3aCBiIUye
HasSBHICTh y BIIACHUKA MPaB BIACHOCTI a00 BUMOTH Ha OO0'€KTH MHBIIFHOTO TpaBa [29]. MeTol 3aKOHOIPOEKTY
nepeadavanocss 3BUTBHEHHS BiJl OMOJATKYBaHHA AOXOAIB (i3WyHMX 0ci0, (i3muHUX 0ci0 - MiANpUEMIIB,
IOPUIUYHUX OCi0, OTPMMaHNX HUMH Bijl Omepaliil 3 BipTyalbHUMH aKTHBaMH, 3BUILHEHHS BiJl CIUIATH OYyAb-SKUX
MOJIATKIB (300piB) 3 TOXO/IIB, a TAKOXK 3BIJIBHCHHS BiJI OMOJATKyBaHHS MOJATKOM Ha JOJaHy BapTICTh OMEparlii 3
BBE3CHHS HAa MHUTHY TEpUTOPil0 YKpaiHM Ta peamizailii Ha MUTHIH TepuTopii YKpainm oOmagHaHHS (OKpEMHUX
YaCTHUH 4YM JeTalieil), M0 NpU3HaueHi BUKIIOYHO IS MalHIHTY 1 KimacuikylOTbcs y TOBapHid migkaTeropii
8471500000 3riguo 3 YKT 3E/ [29].

KoneH 3 3a3HaueHNX 3aKOHOIMPOEKTIB HE MIHAIIIOB HABITh IO JPYTOTO YATAHHS.

22 6epesns 2018 poky Hamionansuuii 6ank Ykpaiau juctom Ne 40-006/16290 Bigkiukas CBiif juct Bix 8
rpymas 2014 poky Ne 29-208/72899 [30], micas goro Ha odiriiiniii cTopinmi moprany HarionanbHoro 6aHky
YKkpaiHu po3MillleHa CIiJIbHA 3asBa (piHAHCOBUX PETYJATOPIB IMOM0 CTaTyCy KPHIITOBATIOT B YKpaiHi, y sKii
MOBITOMIIAE€ThCA, o0 HarionansHuit 6ank Ykpaiawm, HamioHamsHa KoMicis 3 IIHHAX TanepiB Ta (POHIOBOTO PHHKY
1 HarjionanbHa KOMicis, 1110 371 CHIOE PEeTyIIIOBaHHS y cepi PUHKIB (hiHAHCOBUX MOCIYT MEPEKOHAHI, 10 CKIIaHa
NpaBoBa MPHUPOJA KPUNITOBAIOT HE J1a€ 3MOTH BU3HATH iX aHi TPOLIOBUMH KOIITAMH, aHi BaJIOTOI YW TUIATIKHUAM
3aco00M iHINOI KpaiHW, aHi BAIOTHOKO I[IHHICTIO, aHi €JIEKTPOHHWMH TpOINMa, aHi IMIHHUMH Tarepamu, aHi
rpomoBuM cyporarom [31].

OTxe, 3 TOro yacy oOir BipTyaJIbHUX aKTHUBIB B YKpaiHi akTuyHO niepedyBae y «cipiih» 30Hi. 3 0AHOTO
00Ky, TIpsiMOi 3a00pOHM Ha TX KYIIIBIO, MMPOJAK Ta MalHIHT HiOUTO He OyIlo, MpoTe 3 IHIIOTO, B 3aC00aX MacoBOi
iHpopMaIlii TepiOgUIHO 3 SABIAIOTHCS ITOBIJIOMJICHHS IIPO BHSBJICHHS Ta BHIYYEHHS MaWHHUHTOBHX (depM,
KPUOTOBATIOT ToIIo Ha Hamr morisiz, yKpaiHChKUN ypsii MOBHHEH SKHAWIIBHUIIE MOBEPHYTHUCA 0 PO3POOIICHHS
e(eKTUBHUX IHCTPYMEHTIB IPABOBOI'0 PETyJIIOBAaHHA 00Iry BIpTyaJIbHMX aKTHBIB B YKpaiHi.
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I'eHne3nc mpaBoBOro peryJiMpoBaHus B c(pepe BUPTYAJIbHBIX AKTHUBOB
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AHHOTamMs: B CTaTbe HCCIEIOBAHO PAa3BUTHE MPABOBOTO PETYIUPOBAHHS BUPTYaJbHBIX aKTUBOB B YKpauHe.
OTcrnexxeH MyTh CTAHOBJICHUS MOHATWI OMTKONH, KPHUIITOBAIIOTA, BUPTYyaJIbHBIE aKTUBBL [IpoaHamn3upoBaHO
COCTOSIHME pa3pa0OTKU IPAaBOBOIO PETYJHPOBAaHUS OOpAIIEHUS BHUPTYaJbHbIX AaKTUBOB B YKpauHe.
KoncratupoBaHo, uTo oOpalieHne BUPTyaTbHBIX aKTUBOB B YKpanuHe (PaKTHUECKH HAXOAUTCS B «CEpOi» 30HE, U
MO3TOMY TpeOyeT CKOpeWIero BO3BpalleHUs K pa3pabOTKe MPaBOBBIX WHCTPYMEHTOB PETYIMPOBAHMUS
o0palleHus] BUPTYyaJIbHBIX aKTUBOB B Y KpauHE.

KiroueBblie cj10Ba: BUPTyallbHBIE CPEICTBA, KPUITOBAIIOTA, [IPABOBOE PErYJIUPOBAHUE, IIIATEAKHOE CPEICTBO,
MalHHUHT KPUIITOBAMIOT.
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http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=64696
https://zakon.rada.gov.ua/laws/show/v6290500-18
https://www.bank.gov.ua/control/uk/index
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